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the Govt. while considering the request 318 


BANKING COMPANIES (ACQUISITION AND TRANSFER 
OF UNDERTAKING) Act (V of 1970) and State Bank 
of india Act (XXM@ of 1955) 439 


CENTRAL INDUSTRIAL SECURITY FORCE ACT (V 
OF 1968), SB end Central Industrial Security Force 
Rules (1968), R. 34(9) - Scape - Appellant working 
as security guard - Charges of Indiscipline and insub- 
ordination made - Enquiry held and dismissal order 
passed ~ Validity of order challenged 246 


CIVE PROCEDURE CODE (V OF 1908), S. 2 - Decree 
~ Definition of 345 





3.20 — Jurisdiction - Goods entrusted to a 
carrier at Karur for carrlage to Calcutta ~ Damage 
ta the goods due to rain and flood waters - Suit 
for damages by consignor filed at the plece of en- 
trustment (Karur) - Printed conditions In the recelpt 
that the Courts In Bangalore would have jurisdiction 
~ Effect of the Conditions - Karur Court whether 
has jurisdiction 483 





Sa21 and 9 - Courts having no jurisdiction 
to entertain sult - Order passed in interlocutory 





application In such suits - Binding nature of such 
orders 277 
S. 39 — Applicability 61 





S47 - Effect of amendment by Act 104 
of 1976 - Order passed not appealable -~ Only a 
revision lles to High Court 345 





SAT, Expinii(b) - 'Representation' - Meaning 
of 133 





S115 ~ Order passed under Or.18, R.3~A 
- Revision whether maintainable 35 





§.115 - Powers of the Court not to be used 
ta defeat the ends of fustice,’ but ta subserve - 
Maxim ~ Actus curlee neninem gravabit, Act of Court 
cannot prejudice parties 61 





$s.115, 151 snd Or359, Rules 1, 2 end 7 - 
eMandatary injunction - Shares of registered compantes 


CIVIL PROCEDURE CODE (1908}-(Contd.) 


standing In the name of the defendants - Plaintiffs 
claiming transfer of those shares - Plaintiff relying 
on agreement to such shares which itself has to 
be established - Ad interim Injunction directing the 
company to transfer shares and issue duplicate shares 
in respect of shares in question - Company directed 
to issue duplicate shares not meade party to suit 
- Suppression of certain material facts of the defen- 
dant ~ Relevant provisions of the Companies Act 
not considered before making an order of transfer 
- Order of the trial Court set aside on appeal 374 





$s.151 and 152 — Amendment of decree after 
full satisfaction is entered - Held, cannot be made 
147 





Order 5, Rule 5 - Attachment before judgment 
when can be ordered - Sult by one partnership firm 
against another for money due - Petition by the 
plaintiff for attachment before judgment - Individual 
property of a partner sought ta be attached - Petition 
not competent 207 





Order 18 Rule 3-A - Scope - Examination 
of a party in suit - Procedure - Proper practice 
painted out 35 





0.21, Rr1(1)(b}), 2(2) — Joint decree without 
shares of the respective decree-holders being apparent 
on the face of the decree - Payment of ‘a sum 
to two of them - Effect - No payment could be 
countenanced Individually against one or the other 
of the joint decree-holders 129 





0.21, Rr.5 and 6 - Amending Act 104 of 
1976 - Execution of % transmitted decree -~ Change 
of jurisdiction from the Court of the Dist. Munsif 
to the Court of the Subordinate Judge - Execution 
petition returned by the Dist. Munsif's Court pursuant 
to a direction by the Dist. Judge and presented In 





the Sub-Court - Return of the petition whether 
valid - Erroneous direction of Court cannot prejudice 
the rights of the parties 61 
——— 0.21, R50(1)(a) 207 

0.21, R64 - Sale beyond the decretal amount 
mentioned in the sale proclamation not allowed 123 
———— 0.22, R. 3 and S. 151 121 


2 


——— 022, R97 ond 71 as amended hy Act 
(185 of 1976) - Applicability 31 


0.37, Rei and 2 - Suit filed under 0.57, 
C.P.C. - Service of summons in Form 4-A, Appendix 
B as prescribed nat effected - Defendant entered 
appearance through counsel before service of summons 
- Ex parte decree passed - Petition to set aside 
allowed - Held, mandatory provisions of 0.37, Rrz 
and 3 not complied with 256 





——~—— O41, R22(i) as amended by Act 104 of 
1976 - Scope of amendment - Not to alter the 
impact and implication of the rule but to adopt 
@ more convenient language to have the position 
clarified 54 


(Amendment) Act (104 of 1976), S. 97 (2}s) 
- Applicability 345 








As mended In (LXVI of 1956) end (104 
of 1976) — Applicability - Purchase of suit property 
in Court auction sale on 5.4.1956 - Sale confirmed 
on 10.3.1959 - E.A. filed by auction-purchaser at 
one stage for dellvery of possession - Delivery ordered 
on 16.2.1967 after contest - £.A., however dismissed 
an 23.10.1967 for non-payment of batta - Application 
to restore the E.A., dismissed on 15.10.1968 as 


nat pressed ~ Suit filed by auction purchaser on 
16.12.1970 for declaration of title and recovery of 
possession from the defendants - Suit dismissed as 


not maintainable under $.47 - Dismissal upheld by 
lower appellate Court - Second appeal to High Court 
- Suit ff can be converted into an application under 
$.47, C.P.C. 311 


COMPANIES ACT (1 of 1956), 53.397 and 398 -~ 
Overwhelming majority of shares held by particular 
set of people - Other shareholders finding it impossible 
ta secure the concurrence of members holding 10% 
of the issued capital - Authorisation given by Company 
Law Board to file petition - Petition filed under 
53397 and 398 = Pending application the petitioner 
died — Legal representative filing petitions for continu- 
ance of the proceedings - Whether they are entitled 
to 506 


CONSTITUTION GF INDIA (1950), Preemble end Articles 
45 ord 51A) - Secular State whether consistent 
with giving a reverential elevated status to the ashes 
of the late Prime Minister and spending the public 
revenue to take the ashes to different places in 
the country for dhersan by public etc. 56 


GENERA 
CIVIL PROCEDURE CODE (1908)—(Conid.) BR STTUTION OF INDIA (1950)—-(Conid.) 


Art. 12 ~ “Control of Central Government" 





- Meaning of - Nationalised Banks whether would 
constitute "establishments" 440 
Article 14 273, 342 





Arta 7&8 end 74 ~- Government passing an 
order rendering the ratio of promotion ta the pasts 
of Regiona! Transport Officers from 1:1 to 1:4 as 
between the administrative side and technica! side 
- Decisian based on a policy for the better administra- 
tion of the Department - Heid not violative of the 
Constitution 9 





Avt.22(1) - Fundamental right of a person 
to conduct and to be defended by a legal practitloner 
- Applicability to person belng interrogated under 
5.108 of the Customs Act - Persons summoned by 
a customs officer under 53.107 and 108 of the Customs 
Act not a person taken into custody - Held that 
such a person has no fundamental right to have 
the presence of a lawyer of his choice during examina- 
tion on Interrogation 46 








Artico 226 139, 359, 362, 492 





Art.226 - Alternative remedy available - 
Writ petition to the High Court dismissed with direction 
to file an appeal 398 


Art.226 - Issuance of Mandamus to- direct 
inter alla the Govt. of Tam Nadu to declare that 
the Sankaracharyas of Kamakoti Peetam, Kanchipuram 
are not Jagatguru Sankaracharyas sought - Writ 
petition not maintainable 337 





Azt.226 - Mehe Land Reforms Act (1968), 
S, 85 (Proviso) - - "Order Is in force’ - Meaning 
of 195 





Art.226 - Persons serving in non-governmental 
institution ~ Taken aver by Government and appointed 
to Govt. service - Whether entitled to have past 
service considered by Govt., for purposes of service 
benefits - Govt. ordet in Letter No.26968/81-18, 
Health, dated 7.1.64 to the petitioner quashed 204 





————— fArt.2?6 - Petition for issue of mandamus 





241 
Act.226 - Tamil Nadu Pension Rules, R.9 
- Scope and ambit 218 


Art.226 ~ Writ of mandamus directing ths 
Indian Govt. to take military measures against Sfi 
Lanka - Not maintainable 504 





GENERAL INDEX 3 


CONSTITUTION OF INDIA (1950)—(Contd.) 
Art. 226 - Writ petition allowed on question 
of senionty - Appeal by State whether competent 

71 








Arte.307, 302 and 304(b) - Tamil Nadu Timber 
Transit Rules framed under $s.35 and 36 of the 
Tamil Nadu Forest Act, 1882 (V of 1882), Rr.1-A, 
3(b), 2, (ii). 7(4) - If impose unreasonable restrictions 
on freedom of trade, commerce and whether prohibi- 
cory and nen regulatory - Held that the Rules being 
eguiatory in nature, they are not illegal 15 





Art.339 -— R.39(a) of the General Rule for 
the Tamil Nadu State and Subordinate Services - 
Administrative order reguilarlsing services of temporarily 
appointed persons retrospectively prejudicing rights 
of direct recruits regularly appointed through the 
Tamil Nadu Public Service Commission in clear vacan- 
eles - Order held bad and quashed 426 





Art. 309 - Tamil Nadu Ministerial Service 
Rules and Special Rules for Tamil Nadu Muinistersal 
Service, R.o35(q) and R.35(1) - Scope - Persons emplo- 
yed in Panchayat Union Offices such as Manager, 
Accountant etc. - Reversion on the ground of their 
not passing the qualifying tests - Postponement of 
thelr increment etc, whether legal - Further promoti- 
ons and seniority depend upon thelr passing their 
tests 71 





Arte 317 - Civil servant convicted of criminal 
acts but released under the Probation of Offenders 
Act with observation that he will not suffer any 
disqualification attached to his conviction - No bar 
to his dismissal from service 499 


CONTRACT ACT (iX of 1872), S.16(1) snd (3) - 
Difference between - Pointed out 100 


s S70 - Conditions for invoking ~ Suit for 
specific performance of an oral agreement of sale 
- Oral agreement found to be not true ~- Payment 
of Rs.50,000/- towards sale consideration found true 
- Specific performance negatived - Refund of money 
paid ordered 179 


CONTRACT OF PERSONAL SERVICE ~ Employee In 
a company joining the Contiibutory Pension Fund 
- Whether entitled to remain In service till he attains 
the age of retirement 372 


CUSTOMS ACT (LH OF 1962), Ss.107 and 168 ~ Person 
examined or interrogated, not a person in custody 
46 


DEED - Construction - Summary suit - Bank guaran- 
tee given on account of first defendant of the trial 
Court as condition for grant af leave to defend 
- Suit decreed directing first defendant to pay a 
specified amount to plaintiff - Plaintiff filing applica- 
tion to enforcement of the bond - Trial Court holding 


that guarantee lapsed on disposal af sult - Revision 
egainst order - Scope of bank guarantee explained 
1 


DIVGRCE ACT (IV of 1869), SHA) ~ "Court" ~- Defini- 
tion 200 





Ss.40, 18 snd 23 - Petition for divorce - 
Jurisdiction of Dist. Court ana the High Court - 
Not concurrent 200 





5.16 - “Any person” - Meaning - Decree 
Nısi for divorce passed - Six months time granted 
for confirmation - Expiry of the Period - Application 
made for confirmation - Notice to the opposite party 
whether necessary 216 


EMPLOYEES' PROVIDENT FUNDS AND MISCELLANEOUS. 
PROVISIONS ACT (XIX of 1952), S.16{4)(h) — Interval 
between the closure of establishment by the previous 
owner and restarting of business by purchaser - 
Not a deciding factor in considering whether there 
was a continuance of establishment 267 





S.14{i}(h) - Old establishment closed - Land, 
bullding and mechinery alone leased out to new estebli- 
shment - Held that the new establishment was entitied 
to benefits under the section 267 


EMPLOYEES?’ STATE INSURANCE ACT (XXXIV of 
1948), S378 end 96{6) and R. 47 - Scope and applic- 
abilily - Procedure to be followed 121 


EVIDENCE ACT (1 of 1872), Ss.11 and 115 - Res 
fudicata -~ Principles as to - No estoppel against 
the State bg 71 





S335 and C.P.C. (Y of 1908), 0.18, R.J-A 
~ Scope 35 


FOOD CORPORATION OF DIA ACT (XXXVE of 
1964), S45 - Regulations framed under - Circulars 
contrary to regulations cannot be enforced 139 


FUNDAMENTAL RULES, R.56(d) — Petitioner employed 
in Police Service - Adverse remarks ın confiderttial 
sheet - Compulsory retirement of the petitioner 
ordered - Order based on the confidential sheet 
- Order cannot legally be sustained 435 


5., GENERAL INDEX | 


HINDU LAW - Trust - Death of founder - Wife 
of founder becoming trustee - Right of trusteeship 
not a limited interest or widow's Interest - Can 
be bequeathed by will 298 


HINDU MARRIAGE ACT (XXV OF 1955), S 24 - 
Fixing quantum of interim maintenance to wife - 
Not restricted to one-fifth of net income of the 
husband as provided under S36 of the Divorce Act 
~ Income of brother of wife not a ground for refusing 
interim maintenance to wife - Grant of interim mainte- 
nance of Rs150/- per month for wife held reasonable 

405 


HINDU MINORITY AND GUARDIANSHIP ACT (XXXII 
of 1956), S 8 — Lease deed executed by the father 
of a minor in a contravention of the Act - Avoidance 
of the lease by the minor on obtaining majority 
- Avoidance effective from the date of the transaction 

400 


$.8(2) - Alienation of the minor's property 
by the guardian ~ Sanction of Court not obtained 
~ Alienation not binding on the minor 366 





HINDU SUCCESSION ACT (XXX of 1956), %6 & 8 
- Applicability 331 


INDUSTRIAL DISPUTES ACT (XIV of 1947), $.18(1) 
- Discretionary powers of Government to refuse 
to refer a dispute for adjudication - Not mitigated 
by inclusion of Ss2(A) and 11(A) 223 


S.10(1)(d) - Question of payment of bonus 
on a formula different from the one under Act - 
Can be referred for adjudication 125 





Ss.10, 12(5), 22 - Representations by workmen 
to refer a dispute for adjudication by a Tribunal 
- Government declining to refer on the basis of 
expediency alone - Held, that Government cannot 
refuse to direct a reference’ merely on the ground 
of expediency without considering other relevant 
material 39 





&25-F ~- Retrenchment of workmen - 
Reference to Labour Court ~- 
Finding that the action of the management was 
bona fide - Duty of the Labour Court in the circum- 
stances - Mere infringement of %.25-F does not 
necessarily entail direction of reinstatement - Discretion 
to be exercised by directing sultable compensation 
to be given 432 





§.32(5) - Reference to a Board (Labour 
Court, Tribunal or National Tribunal) - Matters entirely 
for the Govt, to decide - Courts cannot interfere 
125 





® 
LAND ACQUISITION ACT (1 of 1894), 
S.3(f) — Public purpose - What is - Held acquisition 
must involve the general Interest of the whole comm- 
unity 252 





ScA(1), 5-A end X3) — Absence of notice 
of acquisition proceedings to registered cultivating 
tenants - Effect - Acquisition proceedings should 
be reopened from the stage df issue of S.9(3) notices 
328 


S3A(1) end 6 ~- Discrepancy in description 
of land to be acquired in S.4(1) notification and 
S.6 - Declaration - Effect 237 





LETTERS PATENT, Clauz2 35 209 


LIMITATION ACT (XXXVi of 1963), S. 23 and Art.135 
— "When the decree or order becomes enforceable" 
- Meaning of - Computation of the perlod of twelve 
years must be from the date on which the appellate 
decree is made in case where there Is an ‘appeal 
or there is a further appeal against the decree of 
the appellate Court 156 





Ast.107 - Trusteeship - Hereditary nature 
of - Principles of limitation applicable 298 





Arts.178, 123 and 137 (last column) — Scope 
and applicability - Limitation for setting aside ex 
parte decree in suits filed under 0.37, C.P.C. 256 


———— Art.120 end S253 and 5 121 


MADRAS CITY MUNICIPAL (CORPORATION) ACT 
1919 (IV of 1919), R.15{a) and (b) of SchlV of 
the Act - Appeal from the Taxation Appeals Committee 
of Corporation - Notice of Intention to appeal not 
given in time - Power of the Court of Small Causes 
to condone the delay 162 


MAXIM - "Actio personalis moritur cum persona case 
- Application of 506 


MOTOR VEHICLES ACT (IV of 1959), ss6t»)(m), 
Proviso - Onus of proving that the driver of the 
vehicle never had a licence or was disqualified from 
holding a licence is on the Insurance Company - 
Merely proving that the driver did not have a licence 
on the date of accident or that he pleaded guilty 
and was convicted is not enough 410 


NEGOTIABLE INSTRUMENTS ACT (XxX¥1 of 
1821}, S. 87 - Material alteration, what is - Alteration 
of the date of the instrument amounts to material 
alteration - Alteration with consent of the party 
will not vitiate the negotiable instrument 263 


NEGOTIABLE (INSTRUMENTS ACT (1881)-—-(Contd.) 





S.118-B -~ Presumption under - Alteration 
of the date of instrument will amount to material 
alteration í 263 


PRACTICE - Sult filed under 0.37 - Defendant filing 
vekalat and memo of appearance before service 
cf summons - Effect of 256 


PUBLIC SERVICES - Service Rules - Rules for promo- 
tion - Amendment on a certaln day cannot apply 
to posts which fell vacant before that day 241 


REGISTRATION ACT (XVI of 1908), Ss.17 and 49 
- Gift of immovable property by a Mohamadan - 
When reduced to writing requires registration 136 


——— 32.17 and 49 ~ Scope and applicability 417 


SUCCESSION ACT (XXXIX of 1925) - Application 
for issue of Probate by the Executor e son of the 


derenead = Cavoct- hu onn -onf nnabhan a -f i oe 


“testator ~ Truth and Validity of the will disputed 
~ Application converted into TOS - Caveator’s son 
filing application for Impleading himself in the sult 
- Claim based on Independent title to the property 
- Petition dismissed - Held the petitioner had no 
caveatable Interest 331 





53.96 and 97 - Applicability 298 


TAMI NADU AGRICULTURAL LANDS (RECORD OF 
TENANCY RIGHTS) ACT (X of 1969), 5.16-A - Excelu- 
sion of jurisdiction of Civil Courts - Tenant getting 
himself registered as a cultivating tenant ~ Order 
becoming conclusive and final - Civil Court hed 
no jurisdiction to go into the same metter in a subse- 
quent sult 168 


TAMIL NADU BUBLDINGS (LEASE AND RENT CONTROL) 
ACT (XVI of 1960), as amended by Act (XXII of 
1973), S.10(2)(1) - Wiful default - Fallure to resort 
to the procedures lald down In S.B(1) to (5} would 
not constitute wilful default 354 





Ss.102Xi) and 25 - Concurrent findings of 
default being wilful - No Interference in revision 
by High Court i 166 


——— S103)aXi}) - "Occupation" - Does not connote 
mete possession a9 





S.103)(c) -~ Additional accommodation for 
residential purposes - Question of hardship to the 
tenant as outweighing the advantage to the landlord, 
when can be considered 346 


(1985)2 M.L.J.-E 


GENERAL INDEX 5 
T.N. BUILDINGS ETC. ACT (1960)}(Contd.) 





As amended by Act (XXII of 1973), S. 10{3}{c) 
- Scope and epplicability ~ Landlord occupying the 
entire first floor for residential purposes - A room 
in the ground floor of the premises In the occupation 
af tenant for non-residential purposes - Requirement 
of the landlord by way of additional accommodation 
for residentlal purpose of the portion in the occupation 
of the tenant - Building In question a residential 
building - Evictlon order passed by the authorities 
confirmed in revision 173 


——— As amended by Act (XXII of 1973), S.11(3) 
and (4) - Scope and applicabillty 357 





S.14(1Xb} - Applicability - Building being 
dilapidated and decrepit not the only ground for 
directing tenant to dellver possession - Bona fide 
requirement of landlord for putting up his own residen- 
tial bullding - Permissibility 151 





S.14(14b) - Petition by landlady for eviction 
on ground of requirement for demolition and reconstru- 
ction ~- Eviction ordered by Rent Controller ~ Order 
set aside on appeal - Revision against appellate 
order - Contention that Appellate Authority (Principal 
Subordinate Judge) had no jurisdiction to transfer 
appeal to II Addl. Subordinate Judge - Order passed 
by the Second Addl. Subordinate Judge, whether 
valid 420 


S.18(2}) — Nət violative of Arts.1& and 19 
of the Constitution of India (1950) 131\ 








S18 end 23 — Execution of an order of 
eviction obtained - Removal of obstruction by invoking 
procedure under the GP.C. - Separate sult by obstruc- 
tor not maintainable 31 
Lad 
Ss 30 - Scape of exemptlon - Exemption 
of newly constructed building from operation of 
the Act for a period of five years - Suit in ejectment 
filed within five years - CExecuteablility of decree 
after five years - Execution proceedings maintainable 
- Act becomes applicable to such buildings 285 





TAMIL NADU CINEMAS (REGULATION) ACT (ix of 
1955), SAb) ~ Order of the revisional euthority 
- Not containing any reason - Effect - Constitution 
of India (1950), Art. 226 - Petition for issue of 
certlorarified mandamus allowed 383 





S.9-B - Revislonal Authority - Whether should 
give reasons in an order of affirmance* 363 


6 GENERAL INDEX ? 


TAMIL NADU CO-OPERATIVE SOCIETIES 
ACT (L of 1961), S91) - Request for registration 
by petitioner - Rejection of request by Dy. Registrar 





- Matter within the parameters indicated in the 
section 398 
S72 — Special Officer appointed under is 


a public authority - His order of dismissat agalnst 
an employee - Writ petition challenging the validity 
of that order Ís maintainable 359 





S96 - Appeal against the order of Dy. Regis- 
trar provided - No justification to bye-pass that 
remedy - Writ petition to the High Court - Petitioner 
directed to file appeal f 7 398 


TAME. NADU DEBT RELEF ACT (XXXI of 1976) 
- Person claiming benefits under that Act while 
Act XII of 1980 was In force - Claim rejected - 
Cannot be held entitled to benefit of Tamil Nadu 
Act XII of 1980 without its being the subject-matter 
of any claim 430 


TAME. NADU DEBT RELEF ACT (XL of 1978), S.33{2)- 
Suit on a promissory note - Only half the money 
due claimed in view of Ordinance 5 of 1978 - Claim 


settled and satisfied under a receipt - Subsequent 
suit for balance of the amount held not maintainable 
64 


TAMIL NADU DISTRICT MUNICIPALITES ACT (V 
of 1920), 5.345 ~ Prescribing a period of limitation 
for proceedings - Provisions of Art.62 of the Limitation 
Act would not apply to suits, distraint proceedings 
and to prosecution under the Act 6 


TAME NADU FOREST ACT (V of 1882), Sa2, 41 
emd 56 - ‘Forest Produce’ - Definition of - Whether 
Includes ‘wattle bark' - Lessors of Pattadars - Peeling 
off wattle bark, ‘its collection movement etc. ~ Trans- 
porting peeled wattle bark whether an offence - 
Right of Forest Officials to interfere 67 


TAMI. NADU GENERAL SALES TAX ACT (1 of 1959)- 
Appeal pending before the Sales Tax Appellate Tribunal 
- Appellant applying for stay pending disposal of 
the appeal - Collection of disputed tax, penalty, 
Additional Sales Tax and Surcharge - Appellant furnish- 
ing bank guarantee for the entire amount - Tribunal 
directing the appellant to pay the entire disputed 
tax In instalments - Writ petition against that order 
- Order quashed 503 





$.37(5), Proviso — Petitioner suffering orders 
of regular assessment for three years - Appeals 
against these orders - Pending appeals stay was sought 


T.N. GENL. SALES TAX ACT (1959)-(Contd.) 


for - Bank guarantee for the entire disputed tax 
furnished - Commercial Tax Officer calling upon 
the petitioner to pay the tax dues in instalments 
- Bank guarantee held to be good - Impugned orders 
quashed 403 


TAMIL NADU HANDLOOM AND TEXTILES SERVICE 
SPECIAL RULES, R.10 made under G.0.Ms.No.1140 
(Industries), dt. 9.8.1975 - Scope and applicability 
- Said rules madu in 1970 given retrospective effect 
from 30.4.1971 395 
TAMIL NADU HREL STATION (PRESERVATION OF 
TREES) ACT (XVII of 1955) = Tamil Nadu Preservation 
of Private Forests Act (XXVII of 1949) - Tamil 
Nadu Timber Transit Rules - Applicability to transit 
of forest produce 67 


TAME NADU HINDU RELIGIOUS AND CHARITABLE 
ENDOWMENTS ACT (XXI of 1959), 5.3) - G.O.Ms.No. 
1193, CT. and RE. dt.31.7.1979 - Extension of the 
provisions of the Act and the rules made thereunder 
to Alagumalai Nadar Chatram, Vilathikulam Town 
- Held, no power Is given under the Act for extension 
of the provisions of the Act - G.O. quashed 492 





Ss6 and 70 - Hereditary trusteeship claim 
~ Person entitled to succeed cannot be deprived 
of his right to succeed by relinquishment or release 
by predecessor - y 154 


S6(5) -- Particular Charitable Endowment 
whether a Hindu Charitable Endowment ~ Tests to 
be applied - Endowment created - Objects - To 
lit the light with all oll in the memorial erected 
in memory of King George's Coronation to do water 
pandal charities in the month of Chitral every year 
on the occasion of Brahmothsavam of Arulmigu Meena- 
kshi Sundareswarar Temple in  Vilathikulam Town 
and perform other Dharmams as decided by the 
trustees - Held endowment not exclusively for Hindus 
492 








Ss.26 and 54 - Sections relate to the appolnt- 
ment of hereditary trustee and not to fit ‘persons 
- Entitlement to be appointed a trustee does not 
cloths a person with a right to be appointed a fit 
person 7 


TAME NADU LAND REFORMS (FIXATION OF CELING 
ON LAND) ACT (LVI of 1961), 5.76 es amended 
by Act (U of 1979) - Does not infringe Art.14 of 
the Constitution 42 


GENERAL INDEX 


TAMIL NADU LAND REFORMS (RECORD 
OF TENANCY RIGHTS) ACT (XXV of 
1969) - Tamil Nadu Cultivating Tenant Protection 
Act (XXV of 1955), S. 4(B) - Scope ~ Does not 


exclude oral tenancy - Petitioner's name entered 
in record of tenancy as cultivating tenant - Effect 
of Insertion of S.4~B 212 


TAMIL NADU OCCUPANTS OF KUDIYIRUPPU (CONFER- 
MENT OF OWNERSHIP) ACT (XL of 1971), S=.2(8)(H) 
and 32) - ‘Kudiylruppu' and Tenant - Scope - Refer- 
ence only in to site and not superstructure on it 
occupied by an agticulturist or agricultural! labourer 
either as a tenant or as licensee 390 


TAME NADU SHOPS AND ESTABLISHMENTS ACT 
(XXXVI of 1947), S2(3), (6) - 'Establishment' and 
tCommercial' - Definitlon of 439 





SsA(1}(c}) and 41 — Applicability of Act to 
Nationalised Banks and to the State Bank of India 
439 





S41 - Employee absenting without leave 
- Notice by Employer calling for explanation - Enquiry 
by Board ~- Request by employee for being relieved 
from service ~ Acceptance of request by the Board 
- Termination of service ~ Validity 368 


TAME NADU URBAN LAND TAX ACT (XI of 1966), 
S. 19 ~ Transfer of urban land by the petitioner 
- Application for exemption under Tamil Nadu Urban 
Land Celling Act, 1978 - Pendency of application 
with the authorities - Details of transfer furnfshed 
by the transferor and transferee requesting re-assess- 
ment - Particulars filed by the petitioner returned 
- Petitioner directed to renew request after the 


7 


T.N. URBAN LAND TAX ACT (1966)}(Contd.) 


disposal 1.‘ the exemption application - Petitioner 
however disessed as on the same holding as at the 
beginning - Transfers effected by the petitioner 
not taken [nto consideration - Assessment to Urban 
Land Tax quashed 362 


——- S27 and GONo3526, Revenue, dt.15.4.1973 
and G.O.No.288, Revenue, dated 13.2.1976 - Granting 
exemption to certain categories of lands - Coconut 
garden whether will fall within the benefits of the 
two Government Orders 412 





S.27(1) - G.0.Ms.No.2625, dt.27.12.1976 - 
Validity - Restrictlon of the applicability of the 
method of valuation to the city of Madras alone 
- Whether arbitrary, unreasonable and has no relation 


to the nexus sought to be achieved 273 
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MORAL DELINQUENCY OR TURPITUDE 
By 


R.Thilla: Villalan, Advocate, Madras. 
In all Digests under the heading of 'WORDS 
AND PHRASES' one can find the words 
MORAL DELINQUENCY or MORAL 


- TURPITUDE. 


In Chamber's Twentieth Century Dictionary 
‘MORAL! means relating to character 
or conduct as good or evils ethical, con- 
formed to or directed towards right, 
virtuous, especially virtuous in matters 
of sex; capable of knowing right and 
wrong, subject to moral law. 


DELINQUENCY means failure in or oms- 
sion of duty; a fault; a crime. TURPITUDE 
means baseness, depravity, vileness. 


In Oxford Dictionary of Current English, 
it is noted that ‘'delinquency' means 
neglect of duty, guilt, a sin or omission, 
misdeed. 


In Black's Law Dictionary, Fifth Edition 
at page 910, ıt ıs noted 'MORAL TURPI- 
TUDE’ - The act of baseness, vileness 
or the depravity in private and social 
duties which man owes to his fellow 
men or to society in general. Contrary 
to accepted and customary, rule of right 
and duty between man and man - 


TURPITUDE - ın its ordinary sense inherent 
baseness or vileness of principles or 
action; shameful wickedness, depravity. 
In its legal sense everything done contrary 
to justice, honesty, modesty or good 
morals. An action showing gross depravity. 


In the Random House Dictionary of the 
English language, College Edition, ıt 
1s explained as follows: 


MORAL - of pertaining to or concerned 
with right conduct or its principles. Being 
In accordance with principles. Conforming 
“to these principles rather than to law, 
custom etc. 


= 
Gien TE ee e E ED a aa D SP D pa A a D a E D ES 


-m m ya 


[1985 


—_ tay nn ae es nee RA AA NY DY 
—_e!, pe ee re 


a ee a 


thus, - 


"MORAL TURPITUDE - Anything done 
contrary to jujstice,’ honesty, principle 
or good morals; an act of baseness, vileness 
or depravity in the private and social 
duties which a man owes to his fellow- 
man or to society ın general contrary 
to the accepted and customary rule of 
right and duty between man and man. 


Section 25 (1) of the Tamil Nadu Village 
Panchayat Act, 1958, says, "A person 
who has been sentenced by a Criminal 


Court to imprisonment for any offence 
involvi moral delinquency (such sentence 


not having been reversed) shall be disqua- 
lified for election as a member while 
undergoing the sentence and for five 
years from the date of expiration thereof. 
There ıs no definition for “offence invol- 
ving moral delinquency" in the Act. 
There 1s no list of offences also. 


‘Picketing' by political agitators had 
been always brought under Section 7 
(1) (a) of the Criminal Law Amendment 
Act, 1932, which was passed only for 
this specific purpose. This section says: 


"Whoever with intent to cause any person 
to abstain from doing or to do any act 
which such person has a right to do or 
to abstain from doing, obstructs or uses 
violence to do or intimidates such person 
or any member of his family or person 
in his employ or loiters at or near a 
place where such person or member 
or employed person resides, or works 
or carries on business or happens to be, 
or persistently follows him from place 
to place or interferes with any property 
owned or used by him ın the use thereof..... 
shall be punished for a term which may 
extend to six months or with fine which 
may extend to five hundred rupees or 
with both." 


Section 5 of the Prevention of Insults 
to National Honour Act, says as follows: 
Whoever wilfully burns or  desecrates 
or insults any copy or a copy of a part 
of the Constitution of India shall be 


Eas ie, CR, Ee, DETERS) mnricanment af ë aithor 
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We will see the provisions in some other 
Acts also in this connection. 


Section 10 (h) (1) of the Banking Companies 


Act sayss "No Banking Company shall 
employ any person who ıs or at any time 
has been adjudged insolvent and has 
suspended payment or has compounded 


with his creditor, or who is or has been 
convicted of a criminal offence involving 
moral turpitude." 


Standing Order 16 (x) of Model Standing 
Orders under the Industrial Employment 
(Standing Orders) Act, 1946, states as 
follows:- 


"The following acts and omissions shall 
be treated as misconduct-- å 
Conviction by a Court of Law for any 
criminal offence involving moral turpitude" 


The provisions in Tamil Nadu Prohibition 
Act, Explosive Substances Act and sections 
in Penal Code and Criminal Procedure 
Code may also be taken into consideration 
in the study of the meaning and impact 
of moral delinquency or moral turpitude 
by different decisions of Courts. 


In Durga Singh v. State of Punjab, ALR. 
1957 Punj. 97, ıt 18 observed that the 
Constitution makes Article 311 (2) inappli- 
cable to any Government employee - 
who has been convicted of a _ criminal 
charge. It 1s not laid down that such 
a conviction must involve mora! turpitude. 
Further even if the ewords ‘involving 
moral turpitude! are held to be implied 
in ‘conviction on a criminal charge' in 
proviso to Article 311 (2) then ıf a mem- 
ber of the Police force 1s guilty of having 
been found drunk at a public place or 
to: have become habituated to liquor 
and if he is convicted by a Criminal 
Court under section 34 of Police Act, 


E861, his conviction should-- be held as 
involving moral  turpltude...ecccccsceccees 
The term "moral turpitude" ıs rather a 


vague one and it may have different 
meanings in different contexts. The term 
has generally been taken to mean to 
be a conduct contrary to justice, honesty, 
modesty or gdod morals and contrary 
, to what a man owes to a fellow-man 
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or to society in general. It has never 
been held that gravity of punishment 
is to be considered in determining whether 
the mtsconduct involves moral turpitude 
or not. i 


Sahiram v. Rajasthan State, A.I.R. 1957 
Raje 27, deals with the case of a person 
who has been convicted of an offence 
of evading customs duty under the Customs 
Act and ıs disqualified under section 
11 (g) of Rajasthan Panchayat Act, as 
the offence certainly involves moral 
turpitude. The fact that the conviction 
1s more than five years old will not make 
ıt anytheless a disqualification unless 
there was a general order of the Govern- 
ment making persons convicted, say, more 
than five years before the election, eligible. 


Baleswar Singh v. District Magistrate 
and Collector, A..R. 1959 All. 71, points 
out that the expression ‘moral turpitude’ 
ıs not defined anywhere. But it means 
anything done contrary to justice, honesty, 
modesty or good morals. It implies depra- 
vity and wickedness o. -haracter or 
disposition of the person charged with 
the particular conduct. Every false state- 
ment made by a person may not be moral 
turpitude, but it would be so if ıt discloses 
vuleness or depravity in the doing of 
any private and social duty which a person 
owes to his fellowmen or to the society 
in general. Ií therefore the individual 
charged with a certain conduct owes 
a duty either to another individual or 
to the society in general, to act in a 
specific manner or not to so act and 
he still acts contrary to ıt and does 
so knowingly, his’ conduct must be held 
to be due to vileness and depravity. 
It will be contrary to accepted customary 
rule and duty between man and man. 


The offence under section 182, Penal 
Code, can take two shapes, one falling 
under clause (c), in which case it is unne- 
cessary that the intention is that the 
public servant should act on the false 
information to the injury or annoyance 
of any person, and the other falling under 
clause (b) where the intention is that 


he should so act. A case falling under ` 


clause (b) will doubtless involve mora 
turpitude but there may be cases where 


IT] . / 


although the false information ıs given 
with the intention to cause a public servant 
to do or omit to do anything, there ıs 
no intention that the public servant should 
use his power to the injury or annoyance 
of any person. Such cases will fall under 
clause (a) where ıt is unnecessary that 
the act or omission should effect or 
cause injury to some third person. 


Clause (a) of section 182 enjoins a duty 
on persons to abstain from giving such 
information etc., to a public servant. 
A duty has been cast on individuals not 
to act in a certain manner and detract 
public servants from their normal course. 
This ıs a duty which every individual 
who is governed by the above law owes 
to the society whose servant every public 
servart obviously 1s. An individual's conduct 
in giving false information to a public 
servant in the circumstances stated in 
section 182 (a) too 1s therefore contrary 
to justice, honesty and good morals and 
shows depravity of character and wicked- 
ness. Therefore an offence under section 
182, Indian Penal Code, whether falling 
under clause (a) or clause (b) is an offence 
involving mora! turpitude. Shri Sita Ram 
v. The Dt. Magistrate, {1957) Ali. W.R. 
339 + (1957) All. L.J. 383, Dist. 


In Shiva Nand y. Sub Dıvısional Officer, ' 


Chunar, (1961) R.D. (H.C.) 186, Mr. 
Justice Mukerji states as follows: ‘The 
meaning given to the phrase 'moral turpi- 
tude' by Bouvier.......indicated that ‘moral 
turpitude’ and ‘turpitude’ mean almost 
the same type or failing in a man's charac- 
ter or protray the same type of baseness 
in a man's moral and mental make-up... 
Ideas of morals often undergo changes 
in different periods of a country's history. 
It is also true that different people of 
the world sometimes differ as to whether 
a particular act is moral or immoral. 
Whenever a question has to be considered 
as to how that act 1s viewed by the society 
or the community as the case may be, 
and if the society or the community 
views such act as involving moral turpitude, 
even though particular individual may 
not consider it so will not make the 
act a moral one or a praise-worthy act. 
Therefore, whether an act involves moral 
turpitude or not has to be determined 
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not necessarily on abstract notions of 
the rights and wrongs involved or the 
harm or the good coming out of the 
act but how that act ts looked upon ın 
the society where the act has been commit- 
ted. Tne phrase ‘moral turpitude’ refers 
to acts of baseness, acts which have 
an element of vileness or act which are 
harmful to society in general or contrary 
to accepted rules of rights and duties 
between man and man. It may be that 
some acts involve moral culpability in 
a larger degree than other acts but never- 
theless all such acts do involve moral 
culpability. Shiva Nand's case, (1961) 
R.D. (H.C.) 186. The Punjab High Court has 
also given the same opinion as Tandon, J., 
in Durga Singh v. State of Punjab, A.I.R. 
1957 Pun. 97, Mr. Justice A.P. Srivatsava 
in Mangali v. Chakki Lal and cuters, 
A.J.R. 1963 All. 527, Jays down: "from 
consideration of the dictionary meanirg 
of the words 'moral' curpitude’ as well 
as real ratio decidendi of the cases 
the principle which emerges appears 
to be that the question whether a certain 
offence involyes moral turpitude or not 
will necessarily depend on the circumstan- 
ces in which the offence is committed, 
It ts not every punishable act that can 
be considered to be an offence involving 
moral turpitude. Had that been so, the 
qualification involving ‘moral turpitude’ 
would not have been used by the Legisla- 
ture and 1t would have disqualified every 
person who had been convicted of any 
offence. The tests which should ordinarily 
be applied for judging whether a certain 
offence does, or does not involve mora! 
turpitude appear to be (1) whether the 
act leading to a conviction was such 
as could shock the conscience of society 
in general, (2) whether the motive which 
led to the act was a base one, and (3) 


‘whether on account of the act having 


been committed the perpetrator could 
be considered to be of depraved character 
or a person who was to be looked down 
upon by the Society......but the above 
are the general tests which should be 
sufficient for enabling one to = arrive 
at a correct conclusion on the question" 


But according to Chandra °*Reddy, C.J., 
and Natesan, J., if a person ıs convicted 
for an offence under section 5 of the 
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Insult to National Honour Act, and senten- 
ced to imprisonment, section 25 of the 
Panchayat Act of 1958 would clearly 
ban the entry of such a person into the 
body of the Panchayat...... Tamizhazhagan 
_v. R.D.O., (1966) 2 M.L.J. 194 : (1966) 
79 L.W. 542. 


In Mangali v. Chhakkt Lal and others, 
A.LR. 1963 All 526, it ıs said "With 
great respect, it appears to me that 


some of the observations made ın these 
decisions have been too widely stated 
and if followed literally may make every 
act punishable ın law an offence involving 
moral turpitude. That, however could 
not be the intention with which those 
observations were made. From consideration 
of the dictionary meaning of the words 
‘moral’ and ‘'turpitude' as well as the 
real ratio decidendi of the cases the 
principle which eémerges appears to be 
that the question whether a certain offence 
involves moral turpitude or not will neces- 
Sarily depend on the circumstances in 
which the offence ts committed. It ıs 
not every punishable act that can be 
considered to be an offence involving 
moral turpitude. Had that been so, the 
qualification "involving moral turpitude" 
would not have been used by the Legisla- 
ture and it would have disqualified every 
person who had been convicted of any 
offence. The tests which should ordinarily 
be applied for judging whether a certain 
offence does or does not involve moral 
turpitude appear to be: (1) Whether the 


act leading to a conviction was such 
as could shock the „moral conscience 
of society in general, (2) Whether the 


motive which led to the act was a base 
one, and (3) whether on account of the 
act having been committed the perpetra- 
tor could be considered to be a depraved 
character or a person who was to be 
looked down upon by the society. 


No absolute standard can be laid down 
for deciding whether a particular act 
is to be considered as one involving moral 
turpitude but the above are the general 
tests which should be applied and which 
should in most cases be sufficient for 
enabling one* to arrive at a correct conclu- 
sion on the question. 
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Applying the above mentioned test to 
the facts of the present case it cannot 
be overlooked that in the District of 
Etawah to which the respondent belongs 
there was no prohibition against taking 
bhang». In, that district bhang could be 
had from a licensed shop by any man. 
It 1s also well known that bhang is some- 
times used as medicine. The quantity 
which was found in possession of the 
respondent was a very small quantity 
of one tola. The taking of bhang either 
as a medicine or as an intoxicant 1s 
not considered undesirable by society 
in general and in most Districts of this 
State the practice of taking bhang 1s 
fairly common. The respondent would 
not have been convicted at all if that 
small quantity of bhang had been found 
in his possession in his own District. 
Unfortunately, when he had gone in the 
barat he had taken that quantity of bhang 
with him and as he was found to be ın 
possession of the article in a District 
where prohibition was in force he was 
held guilty under section 60 (a) of the 
Excise Act. There was in the present 
case, therefore, no base motive leading 
to the crime. The act did not also , show 
any depravity in the character of the 
respondent nor had the respondent done 
anything which was considered’ base or 
demeaning by society in general. In these 
circumstances the conviction of the respon- 
dent was really a technical one and could 
not be considered to be in respect of 
an offence involving moral turpitude." 


In Sornam (alias) Easwaramoorthy v. 
The Election Tribunal of Ambasamudram, 
(1964) 2 M.L.J. 42, the Court stated: 


"In the decision of this Court in C.R.P. 
No.1005 of 1961, Anantanarayanan, J., 
observed that, while the expression ‘moral 
delinquency' has not been defined "it 
is clear enough that all technical and 
formal offences, and offences not involving 
mens rea would be automatically excluded" 
from that expression. But, where a person 
has the guilty intention of transgressing 
law and commits the act with full know- 
ledge that he is offending the law, it 
could certainly come within the scop 
of the expression ‘moral delinquency 


— 
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The learned Judge observed: 


"After a careful consideration of this 
aspect, I am inclined to feel that any 
grave criminal offence which involves 


an element of guilty knowledge, and 
which thus transgresses the majesty of 
the law of crimes, will necessarily involve 
also an element of ‘mora! delinquency' 
because of its anti-social content." .. 
Offences of criminal conspiracy to set 
fire to and blow up railway bridges and 
the lıke- and violation of Explosive Sub- 
stances Act for those purposes must 
be regarded as offences involving moral 
delinquency and a person convicted for 
such offences ıs disqualified for election 
as member of a Panchayat. 


and 
530 : 


In a Writ Petition by N.V.Natarajan 
another, In re (1964) 2 M.L.J. 
A.R. 1965 Mad. il, Veeraswam, J., 
as he then was, states "It is not also 
inconceivable that when a copy of the 
Constitution ıs wilfully burnt, desecrated 
or insulted, it 1s likely to disturb public 
tranguillity. It ıs also not inconceivable 
that in a broad sense, such an act may 
affect public safety and that it may 
further be regarded as opposed to decency 
and good morals", s.s.s.. 


In Risal Singh v. Chandgi Ram, A.I.R. 1966 
Punje 393, it has been observed:- The 
learned Counsel for the appellant was 
unable to cite any direct authority for 
the proposition that conviction for an 
offence under section 19 (f) of the Indian 
Arms Act should be taken to amount 
to moral turpitude within the meaning 
of the statutory provisions, but he referred 
to a number of decisions m which there 
was some discussion of the connotation 
of the term "moral turpitude™. In Balesh- 
war Singh v. District Magistrate and 
Collector, Banaras, A.I.R. 1959 All. 
71, which has been referred to by the 
learned single Judge also, J.K. Tandon, 
J., observed:- "The expressed ‘moral 
turpitude' ıs not defined anywhere but 
ıt means anything done Contrary to justice, 
honesty, modesty or good morals. It 
implies depravity and wickedness of 
character or disposition of the person 
«charged with the particular conduct." 


The learned Judge was dealing with the 
case of conviction under section 182, 
Indian Penal Code, for making a false 
report and ın holding that conviction 
for such an offence involved moral turpi- 
tude he relied on an earlier decision 
of the Allahabad High Court reported 
in Stta Ram v. District’ Magistrate, 
Pilibhit, (1957) All. L.J. 383. While he 
held that every false statement made 
by a person may not be ‘moral turpitude’, 
it was observed that it would be so tf 
it discloses vileness or depravity ın the 
doing of any private and social duty 
which a person owes to his fellowmen 
or to his society in general. These observa- 
tions were considered by another learned 
Judge of the Allahabad High Court, A.P. 
Srivastava, J., in Mangali v. Chhakki Lal, 
A.I.R., 1963 All. 527, on which also the 
learned Counsel for the appellant relied. 
A.P. Srivastava, J., was of the opinion 
that some of the observations made by 
J.K.Tandon, J., had been too widely stated 
and, if followed literally, may make 
every act punishable in law an offence 
involving moral turpitude, which, of 
course, could not have been the intention 
of the Legislature otherwise the qualifica- 
tion “involving moral turpitude” would 
not have been used by the Legislature 
and it would have merely disqualified 
every person who had been convicted 
of any offence. 


XXX XXX XXX XXX XX. 
The offence of which the respondent 
in the Writ Petition had been convicted 


in AIR. 1963 All. 527, was the possession 
of a very small quantity, viz. one tola of 
bhang, for whic? the sentence imposed 
was a fine of Rs.10/-. In the particular 
District in which the bhang, was seized 
from the man the -possession of bhang 
was an offence under section 50 of the 
U.P. Excise Act, while in the District 
to which he belonged there was no prohibi- 
tion against taking bhang. The learned 
Judge held that the act did not show 
any depravity of character of the respon- 
dent nor had the respondent done any- 
thing which was considered base or demean- 
ing by society in general; so that the 
conviction did not involve any moral 
turpitude."- . 


XXXX XXXX XXXX XXXX 
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On the facts of the case before us we 
are unable to find any error in the view 
of the learned Single Judge that the 
offence for which Chandgi Ram respon- 
dent was convicted implied no such depra- 
vity and wickedness of character or 
disposition which would involve any moral 
turpitude. As observed by the learned 
Single Judge, people keep fire-arms for 
these personal safety and sometimes 
they resort to keeping arms without 
a licence when they feel that their status 
in society 18 not such as would enable 
them to get a licence from the authorities. 
No doubt they commit a contravention 


of the law, but it cannot necessarily 
be pastulated that this contravention 
involved moral depravity and vileness 


Of character esere.! 


In Tamtzhazhagan's case, (1966) 79 
L.W. 542 : (1964) 2 M.L.J. 194 : (1966) 
M.L.J. (Cri.) 609 : LL.R. (1967) 3 Mad. P, 
where Chandra Reddy, C.J., and Natesan, 
J., stated "If a person 1s convicted for 
an offence under section 5 of the Insult 
to National Honour Act and sentenced 
to Imprisonment, section 25 of the Pancha- 
yat Act of 1958 would clearly ban the 
entry of such person into the body of 
the Panchayat as members. 


In Jaysing Rangarao Raut v. Maharashtra 
State Electricity Board, (1980) 1 L.L.J. 117, 
ıt is stated, 


"Can ıt be said that this action of the 
petition for which he has been convicted 
constitutes an offence involving moral 
turpitude? The term *moral turpitude’ 
by its very nature ts somewhat nebulous, 
because it involves an examination of 
an action in the light of the prevailing 
moral norms. Wnlike legal norms, moral 
norms are somewhat nebulous. They can 
vary from time to time, from society 
to society and even from individual to 
individual. Hence it is quite possible 
that an action which may be violative 
of moral norms ın one society may appear 
acceptable to another society. Hence 
one can only judge the action in any 
given case in the light of what one consi- 
ders to be „the prevailing moral norms 
of the society in which such an action 
has taken place. Secondly, the action 
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should not merely be contrary to moral 
norms, but it should involve a violation 
of the moral code in such a manner 
that it indicates baseness or depravity 
of character." 


In The Management of Tractors and Farm 
Equipments Ltd. y. The Presiding Officer, 
I Addi. Labour Court, and T.A. Doss, 
(1983) 1 M.L.J. 41, ıt has been held, 


"From the above it ıs clear that every 
act punishable in law would not amount 
to an offence involving moral turpitude. 
If that had been the intention, then, 
there is no necessity at all for statutes, 
to say that a person convicted of an 
offence involving moral turpitude would 
be exposed to certain consequences or 
disqualification. The Legislature would 
have merely stated that a person who 
ts punished for violation of any law would 
be exposed to such consequences, or 
disqualification. The question whether 
conviction for a particular offence involves 


moral turprtude will depend upon the 
facts and circumstances of the case. 
However, in order to come within the 


scope of the phrase ‘mora! turpitude’ 
there must be an element of baseness 
and depravity in the act for which a 
particular individual has been punished. 
The act must be vile or harmful to society 
in general or contrary to accepted rules 
of right and duties between man and 
man. Mere violation of a particular statute 
cannot amount to the commission of 
an act involving morai turpitude. I am 
in complete agreement with Srivastava, 
J., of the Allahabad High Court in Mangali 
v. Chhakki Lal, AiR. 1963 All. 527, 
who has laid down the following tests: 


x (1) Whether the act leading to a conviction 


was such as could shock the moral consci- 
ence of society in general?; (2) Whether- 
the motive which led to the act was 


a base one?; and (3) Whether on account. 


of the act having been committed the 
perpetrator could be considered to be 
of a depraved character or a person 
who was to be looked down upon by the 
society?. Tested in the light of the above 
principles, the punishment of an individual 
for consuming liquor without permit 
in violatron of the provisions of the Prohibi-« 
tion Act cannot be said to be an offence 
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involving moral turpitude, it cannot be 
said that drinking 1s considered by society 
to be so base or vile as to characterise 
a man who consumes liquor as one of 
depraved character or as one who 1s 
to be looked down upon by society. Further, 
Prohibition Act itself provides permit 
to be granted by the State Government 
under certain circumstances. The question 
whether consumption of alcoholic liquor 
by itself makes a man to be ostracized 
by society on the ground that he is a 
man of depraved character has to be 
decided, in my opinion, not on the basis 
of a prohibition law prevalent tn a particu- 
lar State, but on the basis of the situation 
in the country as a whole. No doubt, 
in the State of Tamil Nadu, there is 
a Prohibition Act which at the relevant 
time was more stringent than what it 
is today. At the same time, there are 


States in India where there is no prohibition 
at all, I am emphasising this aspect only 
to show that drinking as such ıs not 
considered as harmful by ‘society in general 
or contrary to accepted rules of rights 
and duties between men and men. I am 
therefore sof the view that conviction 
for an -offence for consumption of liquor 
under the Prohibition Act does not amount 
to an offence involving moral turpitude." 


In the result, ‘moral delinquency' or 
"turpitude' is an important element in 
tne Law of Criminology and this has 
to be considered and construed carefully 
in attaching it with the offence either 
under the Penal Code or under any special 
enactment since it will be a bar for 
participating in democratic activities 
and also in the service world of mankind 
In, the country. 


MEF HH HHH, 
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JUDGMENT DEBTORS' PROCRASTINA- 
TION AND JUDICIAL LEGISLATION. 


By 


S.Govindarajan, Advocate, Chidambaram. 

7 
In'Neelambal and gnother v. , Mohanram 
Chettiar and another, — (1984) 
2 M.L.J. 264. Justice T.Sathiadev has 
held: "When an auction sale held in a 
civil Suit could be set aside under provi- 
sions made in special enactments which 
incorporate all or some of the aspects 
covered by Rules 89 to 91 of Order 21 
then thé Court is equally bound to await 
disposal of such application before an 
order of confirmation could be made. 
It is not as ıf proceedings taken under 
the Civil Procedure Code ın bringing 
a property of a judgment-debtor to sale 
could not be touched upon or covered 
by provisions made under special enact- 
ments. When certain special enactments 
under certain circumstances envisage 
nullification of decree passed by Civil 
Court, or execution taken being closed 
on confirmation of sale being set aside 
on payment of only a portion of \the 
decree amount and the like, they stand 
on a similar footing as that of Rules 
89 to 9l. An order of confirmation has 
certain consequences to flow out of 
it and in extending relief under special 
enactments it has a determinative effect 
upon rights to claim reliefs andthe like. 
Hence when in law under special enact- 
ment application could be filed for setting 
aside a Court aucti8n sale, which is 
awaiting confirmation a Civil Court 
would not be right in confirming a sale, 
by confining its attention only to Order 
21, Rule 92, Civil Procedure Code. While 
passing an order, a Court is duty bound 
to take note of changing laws. and the 
rights which have been conferred on 
litigating persons under different enact- 
ments, and which have a bearing and 
nexus to the orders to be passed under 
co-related enactments a formal 
order of confirmation cannot be passed 
because a Civil Court ts confined not 
only to” the Code of Civil Procedure 
but enforceable provisions of special 
enactments s.s.s." 


The facts of the case hrieflv stated are 


è 
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as follows: 


The property of the  jlidgment-debray 
was brought for sale and purchased by 
a third party auction purchaser in 1972, 
An application to set aside the sale under 
Order 21, Rule 90, Cavil Procedure 
Code, was dismissed though taken upto 
the High Court reaching a finding as 
early as 1974 or 1975. In the meanwhile 
the judgment-debto: died and one of 
the L.Rs. filed an application to scale 
down the decree under the Tamil Nadu 
Act (IV of 1938), and that was dismissed. 
Again another application was filed and 
it went upto the High Court and was 
remanded. By this time Tamil Nadu Act 
13 of 1980 was passed and an application 


under that enactment was also filed. 
Another L.R. of the judgment-debtor 
filed an application under Order 34, 


Rule 5, Civil Procedure Code, claiming 
redemption, but without depositing any 
amount into Court. The auction purchaser 
filed an application bringing to the notice 
of the Court that the sale must be deemed 
to have been confirmed on the dismissal 
of the application under Order 21, Rule 
90, Civil Procedure Code, ın 1974 or 
1975, and praying for a formal order 
of confirmation. This application was 
allowed and the Revision against the 
order has evoked the observations and 
findings of his Lordship referred to supra. 


Order 21, Rule 92 (1) of the Civil Proce- 
dure Code, reads thus: 


"Where no application ıs made under 
Rule 89, Rule 90 of Rule 91, or where 
such application is made and disallowed, 
the Court shall make an order confirming 
the sale and thereupon the sale shalle 
become absolute" 


In Janak Raj v. Gurdal Singh and another, 
A.I.R. 1967 S.C. 608, the Supreme Court 
declares:- 


"There ıs no provision in the Code of - 
Civil Procedure of 1908, either under 
Order XXI or elsewhere which provides 
that the sale is not to be confirmed 
if it be found that the decree under 
which the sale was ordered has been 
reversed before the canfirmation§= of 


It] 


"The Code of Civil Procedure of 1908 
contains eloborate provisions which have 
to be followed in cases of sales of proper- 
tles in execution of a decree. It also 
lays down how and in what manner such 
sales may be set aside. Ordinarily if no 
application for setting aside a sale ıs 
made under any of the provisions of 
Rules 89 to 91 of Order XXI, or when 
any application under any of those rules 
so made is disallowed the Court has 
no choice in the matter of confirming 
the sale and the sale must be made abso- 
lute. If ıt was the intention of the Legisla- 
ture that the sale was not to be made 
absolute because the decree had ceased 
to exist, we should have expected a provi- 
sion to that effect either in Order XXI 
or in Part Il of the Code of Civil Procedure 
of 1908 which contains sections 36 to 
Fie? 


"Under the present Code of Civil Procedure 
the Court is bound to confirm the sale 
and direct the grant of a certificate 
vesting the title ın the purchaser as 
from the date of sale, when no applica- 
tion as referred to in Rule 92 ts made 
or where such application ıs made and 
disallowed." 


"The policy of the Legislature seems 
to be that unless a stranger auction purcha- 
ser ıs protected against the vicissitudes 
of the fortunes of the suit, sales 1n execu- 
tion would not attract customers and 
it would be to the detriment of the interest 
of the borrowers and the creditors alike, 
if the sales were to be allowed to be 
impugned merely because the decree 
was ultimately set aside or modified. 
The Code of Civil Procedure of 1908 
makes ample provision for the protection 
of the interest of the judgment~debtor, 
who feels that the decree ought not 
to have been passed against him". In Hukam- 
chand v. Bastlal and others, A.I.R. 1968 
S.C. 86, the Supreme Court observes: 
"Order XXI, Rule 92, makes it absolutely 
clear that 1f no application is made under 
Rule 89, Rule 90 or Rule 91 or where 
such application 1s made and disallowed, 
the Court has to make an order confirming 
, the sale and thereupon the sale becomes 

absolute. It 18 not open to the Court to go 
on fixing date after date and postponing 
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confirmation of sale merely to accommo- 
date a judgment-debtor. If that were S0,° 
the Court may go on postponing confirma- 
tion of sale for years in order to accommo- 
date a -judgment-debtor. What Order 
XXI, Rule 92 contemplates is that where 
conditions thereunder are satisfied an 
order for confirmation must follow." 


In Veda Gounder and others v. Arunachalam 


Chettiar, (1957) 2 M.L.Jé 388 : 70 L.W. 
845 : ALR. $958 Mad. 317, our High 
Court declaress 


"Confirmation of sale under Order 2i, 
Rule 92, Cıvıl Procedure Code, does 
not require an application by the auction 
purchaser. Confirmation is a statutory 
obligation imposed on the Court if the 
requirements of Order 21, Rule 92, Civil 
Procedure Code, are satisfied". 


In Lakshmi Ammal v. Thangaraju Padayacht 
and another, (1958) 1 M.LJ. 28 : 7l 
L.W. 114 :A...R. 1958 Mad. 396, our 
High Court observes: 


"Under the Code of Civil Procedure, 
confirmation of sale held in execution 
of a decree is the duty of the Court 
which ıt should perform suo motu, without 
any application by any party ın that 
regard". l 


In "Sashı Bhusan Mitra 
Ramlal Mitra, A.I.R. 1977 Cal. 351, 
the Calcutta High Court discusses the 
entire case law: on the point, including 
the decisions of supreme Court and Madras 
High Court referred to above and follows 
a decision of the Privy Council in -Nanhe- 
lal and another v. Umrdo Singh, A.IL.R. 1931 
P.C. 33 which declares: "When once 
a sale has been effected, a third party's 
interest intervenes and there 1s nothing 
in the rules to suggest that ıt ıs to be 
disregarded. Therefore, after a sale ıs 


and others v. 


duly held, the Court cannot refuse to 
confirm the sale ..... The fact that im 
this case, a distinct order has not been 


made confirming the sale ıs quite immate- 
rial" On the basis of these decisions, 
the Calcutta High Court finds: "An express 
order for confirmation of sale ıs not 
necessary." All these decisions are referred 
to by the learned Judge in his Judgment. 
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But he has come to an exactly opposite 
conclusion ignoring the overwhelming 
“stare decisis" . which have elaborately 
and in extenso laid down the correct 
principles of jaw . 





In a recent decision Ponnandurai Pandian 


v. State Bank of Indta, Tuticorin Branch 


and others, 97 L.W. 646, Mohan, J., 
quotes with approva! the decision of 
our High Court in Ramaswamy Iyer 
v. Kamalavalli Ammal,£1940) 2 M.L.J. 105% 
22 L.W. 955, wherein it is declared: 
In Zamindar Polavaram v. Maharaja of 
Pittapur, 71 M.L.J. 347 (P.C) : 50 Mad. 
910 (P.C.) : 33 L.W. 95 (P.C.), the privy 
Council observes: “In the absence of 
an order setting aside the sale, the Court 
is bound to confirm it". These observa- 
tions are in our view decisive of the 
point now under consideration. They 
show that after the expiry of the period 
for an application to set aside an auction 
Sale, the auction purchaser can effec- 
tively seil the property purchased even 
in the absence of a confirmation of the 
auction sale by the Court, or ın other 
words that he has a saleable interest 
in the property.” 


In the face of these decisions, the learned 
Judge finds "that a Civil Court is confined 
not only to the Code of Civil Procedure, 
but has to enforce the provisions of 
special enactments". 


A court sale held under the aegis of the 
Civil Procedure Code, is governed only 
by the provisions contained therein. The 
government may be enacting several 
Debt Relief Acts every vear for various 
reasons. That 1s no reason why the Courts 
Should be postponing the confirmation 
of sale ad infinitum. What ıs to happen 
to the poor Court-auction-purchaser 
whose money 1s lying in Court deposit 
indefinitely without earning any interest 
and who ıs deprived of the fruits of 
the court sale in being prevented from 
taking delivery? The learned Judge's 
observations clearly run counter to the 
decision of the Supreme Court in ALR. 
1967 S.C. ° 609, wherein the Supreme 
Court declares: "The policy of the legisla- 
ture seems to be that unless a stranger 
auction purchaser is protected from the 
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vicissitudes of the fortunes of the suit, 
sales in execution would not attract 
customers and it would be to the detriment 
of the interest of the borrowers and 
the creditors alike Tke Code of 
Civil Procedure, makes ample provisions 
for the protection of ‘the interest of 
judgment-debtors..." and that in ALR. 
1968 S.C. 86 wherein the Supreme Court 
observes: [t is not open to the Court 
to Ro on postponing confirmation of 
sale, merely to accommodate judgment- 
debtor. If that were so the Court may ga 
on postponing confirmation of sale for 
ears ın order to accommodate a judgment- 
debtor referred to supra and which are a 
complete answer to the learned Judge's 
observations in this case. In effect, the 
decision would amount to Judicia! Legisla- 
tion to the procedural law contained 
in the Code of Cıvıl Procedure, a course 
criticised by the Supreme Court in S.Nara- 
yanasamy v. G. Panneerselvam, A.IL.R. [972 
S.C. 2284, wherein it states: "We think that 
the view contained in the judgment under 
appeal necessarily results in writing some 
words into or adding them to the relevant 
Statutory provisions ... This contravenes the 
rule of plain meaning or literal construc. 
ton which must ordinarily prevail. A 
logical corrollary to that rule is that 
a statute may not be extended to meet 
a case for which provision has clearly 
and undoubtedly not been made. An applica- 
tion of the rule fecessaruly involves that 
addition to or modification of words 
used in statutory provisions 1s not generally 
permissible .... In Hira Devi v. District 
Board, Shahjahanpur, A.I.R. 1952 S.C. 
362, this Court observed: "It ıs certainly 
mot the duty of the Court to stretch 
the words used by the legislature to 
f11) up gaps or omissions in the provisions 
of an Act ..... Where the statute's meaning 
is clear and explicit, words cannot be 
interpolated .... They should not be inter- 


polated even though the remedy of the 
statute would thereby be advanced or 
a more desirable or just result would 


occur." 


eroe? 


For the foregoing’ reasons, I respectfully 
submit that this decision requires further 
consideration. -` 


ee ed 
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DECISION IN KARUPPANNA GOUNDER v, 


S. RAMASAMY, (1984) 2 Midd. 207. 


By 


T.S. Parthasarathy, Advocate, Thanjavur. 
The above decision has been rendered 
by Ramanujam, J. In that case the suit 
was filed for recovery of a sum of Rs.1,137. 
50 in consonance with the provisions 
of the now repealed Tamil Nadu Act 
Wal’ of 1978. After the advent of the 
Tamil Nadu Act 40 of 1979, the plaintiff 
in that case filed a suit for recovery 
of the balance amount which he was 
not ın a position to claim ın the prior 
suit on account of the fact, that the defen- 
dant was entitled to have the debt scaled 
down under the provisions of Tamil Nadu 
Act 40 of 1978. 


The trial Court upheld the contention, 


of the defendant that the suit was barred 
under Order 2, rale 2, Civil Procedure 
Code, inasmuch as the claim in the second 
suit had been omitted to be made in 
the first suit. The plaintiff filed a revision 
to the High Court against the dismissal 
of the suit. 


The learned Judge while dismissing the 
revision petition concurred with the finding 
of the trial Court and held that the suit 
was barred under Order 2, rule 2, Civil 
Procedure Code. The -learned Judge has 
observed as follows. l 


"It is no doubt true that Tamil Nadu 
Act 40 of 1979 came into existence long 
after the filing of the earlier suit, O.S.No. 
727 of 1978, by the petitioner. The question 
is not, whether Tamil Nadu Act 40 of 
1979 was in force on the date of the 
filing of the earlier suit, but the question 
is whether in respect of the debt due 
by the respondent to the petitioner under 
the promissory note, the petitioner : could 
file two suits one based on the provisions 
of Tamil Nadu Act 40 of 1973 and the 
other based on the provisions of Tamil 
Nadu Act 40 of 1979. To prevent such 
multiplicity of suits alone, Order 2, sle 
2, Civil Procedure Code, has been enacted. 
According to that provision, in respect 
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of the same cause of action, all reliefs 
should be claimed in the same suit." 


The application of the provisions of Order 
2, rule 2, Civil Procedure Code, postulates 
the following requirements Vit.» 


i) identity of cause of action, ii) Rlainthty 
was entitled to more than one relief 
or comprehensive relief and iii) being 
thus entitled to a comprehensive relief, 
plaintiff, without the leave of the Court, 
omits to sue for the relef for which 
the 2nd suit has been filed. 

Under the relevant provisions of Tamil 
Nadu Act 40 of 1978: 


1) Where the amount advanced or incurred 
does not exceed Rs.500/- the whole of 
the principal amount together with interest 
Shall be deemed to be wholly discharged - 


2) Where the principal! amount advanced 
or incurred exceeds Rs.500/~ but does 
not exceed Rs.5,000/- only one half of 
the principal amount and one half of 
the interest shall be payable and 


3) Where the debt exceeds Rs.5,000/- 
but does not exceed Rs.10,000/- only 
the principal amount 1s payable and the 
entire interest is wiped out. Thus the 
Said provisions enabled the creditor to 
file suits against debtors entitled to 
the benefits of the said Act, only for 
recovery of the amounts as scaled down 
by it. This Act was repealed by Act 
40 of 1979. It wa published in the Gazette 
on 13.6.1979. By Section 1 (3) of the 
later enactment except certain specified 
sections it shall be deemed to have come~ 
into force on 15.7.1978, the date of* 
coming into force of the prior enactment. 
The provision with regard to scaling 
down of debts, has been radically altered 
in the later enactment and the creditor 
can sue for ^he entire amount due, subject 
to the conation that on 15.7.1978, the 
principal amount and interest should 
not exceed one and a half times the 
amount of principal. 


In the case under consideration, the credi- 
tor-plaintiff who filed the earlier suit 
during the currency of Act 40 of 1978 
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and long before coming into force of 
Act 40 of 1979, had to restrict his claim 
within statutory limits in accordance 
with the provisions of Act 40 of 1978. 
But since the later enactment enabled 
him to sue for the entire amount due 
subject to the condition that the amount 
does not exceed one and half times the 
principal as on 15.7.1978, he filed the 
2nd suit for the balance amount omitted 
to be claimed by him ın the earlier suit. 
The learned Judge Ramanujam, J., has 
held that this was an omission to claim 
the relief attracting the provisions of 
Order 2, rule 2, Civil Procedure Code. 
The learned Judge further observes that 
the plaintiff should have reserved his 
right to claim the balance amount, at 
the same time doubting whether such 
a reservation even if it had been made, 
would be legal and valid. j 


It has been clearly held by the Supreme, 
Court ın State of Madhya Pradesh v. 
State of Maharashtra and others, A.LR. 
1977 S.C. 1466, that the right should 
have existed on the date of filing of 
the earlier suit. If no such right was 
in existence on that date, he could not 
have claimed » the relief on that basis 
and hence there can be no omission to 
sue in respect of a portion of the claim. 
The Supreme Court also held that to 
attract the provisions of Order 2, rule} 
2, Cıvıl Procedure Code, the plaintiff 
should have been aware of the existence 
of such a right in him at the time of 
filing of the earlier *suit. The relevant 
portion of the Judgment ıs extracted 
hereunder. "The appellant Madhya Pradesh 
is therefore not right in contending that 
the plaintiff ıs barred by provisions contai- 
ned in Order 2, rule, 2 of the Code of 
Civil Procedure, from asking for arrears 
of salary in the 1956 suit. The plaintiff 
could not have asked for arrears of salary 
on the law as it then stood. The plaintiff 
did not know of or possess any such right. 
The plaintiff therefore cannot be said 
to have omitted to sue for any right." 


Presumably this decision rendered by 
the Supreme Court has not been brought 
to the notice of Ramanujam, J. In the 
jcase under consideration, it was not 
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for the entire amount due nor could 
be have antıcıpated repeal of the enact- 
ment, to make any reservations ın the 
plainte In other words, the plaintiff had 
no right to ask for any amount higher 
than the one as scaled down by Act 
40 of 1978 ın the earlier suit. 


Hence the decision, ıf I may say so with 


great respect, requires further considera- 
tion. 


HAXAN 


A NOTE ON RAMAKRISHNAN v. SRINI- 
VASA, (1984) 2 M.L.J. 418. 


By 
K.R.Natarajan, Advocate, Kallakurichi. 
In the above decision, hıs Lordship 


Justice V.Ramasamy has held that execu- 
ton of a şale deed ıs required by law 
to be attested by at least two witnesses 
under the provisions of Transfer of Property 
Act and since execution of the same 
has been specifically denied. The document 
could not be used as evidence unless 
one attesting witness at least has been 


called for the purpose of proving its 
execution. 
It is respectfully submitted that this 


dictum does not appear to be correet. 
Section 54 of Transfer of Property Act does 
not require attestation of any witness 
for execution of a sale deed. In fact 1n 
A.1.R. 1975 Mad. 221, Justice Maharajan 
has held that attestation ıs not necessary 
for execution of sale deed and so it 
can be proved without examining an 
attesting witness. 


Only Mortgage Deed, Gift Deed and 
Will are required by Law to be attested 
and a ‘sale deed} does not require attesta- 
tion. This question arises often in trial 
Courts and 50 the Division Bench Judgment 
reported in (1984) 2 M.L.J. 418, requires 
further geconsideration. 
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BOOK REVIEW 


l. PUBLIC SERVICES IN INDIAN CONSTI- 
TUTIONAL LAW by Prof. G.C.V. Subba 
Rao. [Published by Law Academy Pvt. Ltd., 
Hyderabad. First Edition. Price Rs.100/- 


Prof. G.C.Venkata Subba Rao ıs a well- 
known author having to his credit a number 
of books on different branches of Law. 
He has now chosen for exposition the 
law relating to Government Servants. 
Though they hold office under the pleasure 
of the Government, certain protection 
in their favour was conceived even in 
the Government of India Act, 1935, and 
the protection has been continued by 
and under the Constitution of India. 
The provisions deal from the stage of 
recruitment and embrace the disciplinary 
“proceedings and the termination of service 
by way of punishment. The reservations 
in favour of the Backward Classes ensured 
in the Chapter on Fundamental Rights 
has added fresh dimensions to the problems 
which were brought to the courts for 
adjudication. The learned author has 
classified the mass of case-law under 
the relevant heads and given the problems 
clarity of treatment. 


There are conflicts in the decisions in 
this branch of law as in others too. The 
Supreme Court itself has pointed out 
this conflict in, forexample, Madanmohan's 
case, A I.R. 1967 S.C. 1260 and the author 
has discussed the problem in Chapter 30 
of his book. It may be incidentally added 
here that in the case of A.I.R. 1967 
S.C. the page has not been printed at 
Page 191 of the book. That the law relating 
to services ıs still in a state of flux 
can be gathered from a recent decision 
of the Supreme Court, which has generated 
some controversy, overruling the decision 
ın Chellappan's case, A.I.R. 1975 S.C. 
2216. The earlier view of the Supreme 
Court was that where a public servant 


was found guilty of criminal conduct, 
he could be removed from service as 
a consequence, but only after giving 
an opportunity to show cause against 


such punishment. Under the present decision 
ıt appears that such enquiry would be 
ufnecessary. This is not the place to 
go into the pros and cons of this problem. 
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The book serves a useful purpose of 
giving all the law relating to public ser- 
vants in a single volume. It would be 
found useful as a book of reference by 
those having to deal with this branch 


of law. 
V. Sethuraman, 
Judge, High Court, (Retd.) 
2. A JUDGE'S MISCELLANY (FOURTH 


SERIES) by M. Hidayatullah, 1984. 
shed by N.M. Tripathi 
Bombay.]. Price Rs.65/- 


[Publi- 
Private Limited, 


A book from Mr. Hidayatullah who has 
been Chief Justice of India, Vice-Presi- 
dent of India and § acting President for 
some time ıs bound to compel attention. 
This present volume running to 167 pages 
contains articles on law, speeches and 
addresses given by the author during 
the three years prior to the publication 
and a couple of literary studies. Among 
the. topics dealt with are Highways and 
Bye-laws of Justice, Capital Punishment, 
Parliamentary Practice and Procedure, 


Armament Research and Development 
Establishment, Local Government and 
Urban Development, Indian Institute 


of Public Administration, Industrial Supple- 
ments and the Law, etc. His views on 
many legal matters have given rise to 
acute differences in legal circles. Huis 
comments on Judicial activism, public 
interest ra aa capital punishment, 
pera a laws etc. are critical and 
outspoken Apropos public interest litiga- 
tion “he observes:-e "In fact the litigation 
has made a temporary splash and then 
lke the water of a pond into which a 
stone makes a ripple or two, things have 
settled down to the old conditions. Not 
even legislation has stopped 
of third degree, the poor conditions of 
jails, the lot of the poor peasants and 
ıt 1s too much to think that like Canute's 
order to the waves of the ocean or the 
Pope's bull to the comet, this judicial 
activism has halted these evils" [p.32 ev. 
seq.] Albeit strongly expressed the criticism 
has to be taken as a protest against 
boosting the scope of public interest 
litigation and a warning against too much 
coming out of it or too quickly. The 
author's reference to the Supre ne Court's 


the evils’ 
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desire to see guidelines for every executive 
action (e.g. as to the guidelines on which 
mercy petitions were disposed of by 
the President of India} though made in 
a lighter vein is a pointer to possible 
paralysis of all executive action. 


Mr. Hidayatullah enjoys a high reputation 
for clarity of thought and expression. 
He has a keen sense of humour and posses- 
ses an elegant style. He 1s proficient 
in many languages and his expositions 
carry a scholarly flavour interspersed 
with Latin and Persian quotations and 
a fund of anecdotes. Huis talks on Subra- 
mania Bharathi will be of special interest 
to readers in this part of the country. 
Bach speech and monograph wil be read 
with interest by lawyers, students and 
all classes cf people. It is a book not 
to hé missed. 
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3. EMPLOYEES' STATE INSURANCE 
ACT by M.R. Mallick, Second Edition, 
1984. [Published by Eastern Law House, 
Calcutta J]. Price. 142/- 


4, THE EMPLOYEES: STATE INSURANCE 
ACT, 1948, by C.C. Anajwala, Third Edi- 
tion, 1984. [Published by C.Jainnadas & Co., 
146-C, Shamaldas Gandhi Marg, Bom- 
bay-400 002]. Price Rs.44/-. 


Tne Constitution contains many provisions 
relating to social secwrity. Articies 23, 
24, 38, 39, 42, 43 and 47 bear on the 
matter. There are different social security 
legislations and among these the E.S.I 
Act holds an important place. It 1s the 
first social insurance legislation ın this 
country. Enacted in 1948, the. Act has 
been amended a number of times, Of 
these the Amending Acts of 1975 and 
1984 have made far~reaching changes. 
The E.S.I. scheme has a coverage of 
over 3 crores of workers and members 
of their families with lability resting 
on State Governments for provisions 
of reasonable medical, surgical and obste- 
tric treatment to them. Insured persons 
are eligible for sickness benefit, excessive 
sickness benefit, maternity benefit, disable- 
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ment benefit, dependant's benefit, medical 
benefit, occupational disease benefit 
and funeral benefit. The wage ceiling 
limit of an employee or workman was 
fixed at Rs.50G/- to qualify for the benefits 
under the Act of 1948. The ceiling limit 
was raised to Rs.1,000/- per month by 
the Amending Act of 1975 and it has 
been raised still further by the Amending 
Act of 1984. The Amending Act of 1975 
also tightened the provisions for the 
realisation of contributions etc. Section 
85-B was inserted empowering the E.S.I 
Corporation to recover damages from 
an employer for non-payment of arrears 
of contribution. There can be little doubt 
that the provisions of the Act ıf properly 


implemented could contribute a great 
deal to ameliorate the various hazards 
which a worker faces : while working in 


a factory or establishment. 


Mallick's book provides commentary 
section-wise on the Act. It gives besides, 
the Employees! State Insurance (Centřal) 
Rules, 1950; the Employees' State Insurance 
(General) Regulations, 1950; the Bombay 
Employees! Insurance Court Rules, 1951; 
Mysore Employees' Insurance Court Rules, 
1954; United Provinces Employees' Insu- 
rance Court Rules, 1952; and West Bengal 
Employees! Insurance Court Rules, 1955. 
It provides further the text of the Emplo- 
yees' State Insurance (Amendment) Act, 
1984. The commentaries are lucid. The 
inclusion of the text of the 1984 Amending 
Act has added to the utility of the work. 
The Employees’ and the Employers’ Guides 
given by the author form a helpful feature. 
The present edition has also brought 
up to date the case law on the provi- 
sions of the Act. It has also taken note 
of the extension of the provisions of 
the Act ım several States to certain shops 
and establishments within their territories. 
The introduction contains valuable informa- 
tion relating to employees’ insurance. 
All in all the book will be of much help 
to lawyers and Judges, employers and 
employees, trade unionists, students 
and others. 


Anajwala's book gives a fairly wide cove- 
rage of the subject and should appeal 
specifically to readers ın Bombay. It 
gives running comments section-wise. 
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Annexures A to D contaın respectively 
the Employees' State Insurance (Central) 
Rules, 1950; the Employees' State Insurance 
(General) Regulations, 1950; the Bombay 
Employees' Insurance Court Rules, 1951 
and the Bombay State Employees' (Medical 
Benefit) Rules, 1954. Annexure E gives 
various Notifications. The E.S.I. (Amend- 
ment) Act of 1984 is not noticed. The 
introduction ın the present edition ıs 
more comprehensive than that ın the 
earlier editions bringing out the Hoshing 
Committee's main recommendations 
on the working of the E.S.I. Corporation 
with particular reference to the admunis- 
tration of medical and other benefits. 
The daily rates of the various benefits 
available to the insured employees of 
different wage groups have been set 
out in a Tabular Form Factories and 
industrial establishments, employers 
and employees, lawyers and others will 
find the book informative and affording 
valuable assistance. 


5. LAW OF COMPANIES AND MEETINGS 
by B.A. Masodkar, Judge, High Court of 
Bombay, 1984. {Published by N.M.Tripathi 
Private Limited, Bombay]. Price Rs.100/- 


The company is a form of business or-_ 
ganisation distinct from partnership and 
other collective ways to carry on business 
activity by several individuals under 
a common umbrella and invested with 
a legal personality. The modern concept 
of a company is that it is not a mere 
creature of contract but an extension 
of the public law. One created or recog- 
nised as such by the specific law it has 
to act in keeping with public interests 
and not merely with the private interests , 
of those who are part of it. Its reach 
to-day is limitless. The growth of company 
affairs 1s enveloping every ffield open 
to economy. Basically an economic struc- 
ture the company covers all the fundamen- 
tal social activities. Wielding as ıt does 
enormous power, to control its working 
vasious legal instrumentalities have been 
established. 


The book under notice ts an endeavour 
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to serve both as a tool for the professio- 
nals as well as a guide to those concerned 
with the working of a company. The 
book ıs divided into 3 major parts. The 
first part describes the nature and struc- 
ture of a company in five chapters under 
the captions Initiation, Incorporation, 
Instruments, Instrumentality and Inclosure. 
The third part relates to the functioning 
of the company and the law of meeting. 
It consists of 3 chapters under the headings 
Composition, Categorisation and Conven- 
tion. The second part is just one chapter 
setting out the principles of Interpretation 
applicable to the other two parts. Chapter 
V standing independently contains an 
exposition of the principles of Natural 
Justice referring to the fact that ın 
company administration and particularly 
in the conduct of meetings occasions 
may arise where these principles will 
be attracted. 


exposition ıs cogent and 
attractive. His style is refreshingly vigo- 
rous and neat. Leading decisions, English 
and Indian, have been taken into account. 
The work will serve the need 
to understand and apply the principles 
to the practice of company management. 


Cad 


6. INDIAN INCOME TAX LAW AND 
PRACTICE by Sukumar Bhattacharya, 
léth Edition, 1984. [Published by Eastern 
Law House, Caleutta], Price Rs.72/- 
Reducing one's liability to taxation of 
income tO a minimum by judicious tax 
planning ıs quite legitimate and ıs ın 
line with the natural tendency of a person. 
The border line between such planning 
and what would amount to an attempt 
at tax evasion ıs, however, not easy 
to grasp. Further the Income-tax Act, as 
It Is, ıs a highly complicated piece of 
legislation. Its provisions have also been the 
subject of frequent amendments. The 
Income-tax Act has become verily a 
battle ,of wits between the tax-enforcing 
authorities and tax-payers who are apt 
to get lost in a maze of intricate, obscure, 
technical and often harsh provisions 
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statıng the prınciples lucıdly and showing 
their operation ın practice by simple and 
concrete illustrations ıs always , welcome. 


The book under review has. this object 
and motivation. That ıt has passed through 
sixteen editions since its first publication 
in 1963 testifies to the need for the 
book and its popularity. The entire subject 
‘has ben covered in 46 Chapters. Suitable 
illustrations have been furnished to show 
the principles in their working making 
the exposition more than theoretical or 
pedestrian. The Finance Act of 1984 
has endeavoured impart a new orienta- 
tion to taxation policies and has intro- 
duced a number of benign provisions 
relating to taxation of incomes Rationalisa- 
tion and reduction in the personal rates 
of tax, -raising the maximum limits for 
employees' salaries, revised approach 
to capital gains taxation etc. are some 
of the noticeable features. A supplement 
to the present edition containing the 
latest aspects of the Income-tax law 
stemming from the Taxation Laws (Amend- 
ment) Act, 1984, together with the author's 
annotations ıs provided enhancing the 
utility of the work. The case law rendered 
since the publication of the last edition 
has been carefully analysed and taken 
into account. 


The author's exposition -of the law 1s 
lucid and analytical.The notes provided 
are fairly exhaustive. The book is bound 
to meet all the requirements of Income-tax 
lawyers, tax-payers, enforcement author1- 
ties and students. 


7. MOGHA'S INDIAN CONVEYANCER, 
by Justice Prem Prakash, Retired Judge, 
Allahabad High Court, “Ninth Edition, 
1984. [Published by Eastern Law House, 
Calcutta], Price Rs.l15 : $ 34 : £ 20/- 
Drafting of documents forms an important 
area calling for practical application 
of legal principles in a proper and skilful 
manner. The conveyancer should possess 
a knowledge of the background law and 
a good understanding of the nature of 
the document to be drafted and its intended 
purpose. Bad drafting breeds litigation. 
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A book enabling its users to grasp the 
essential principles of conveyancing in 
a methodical manner ıs always a "must" 
in every library whether of a lawyer 
or a lay-man. 


The instant book provides a complete 
set of fully drafted precedents vis-a-vis 
the major areas of conveyancing which 
with slight adjustments can be used in 
particular situations. As many as 423 
precedents have been given. An introduc- 
tory note ıs attached to the. precedents 
in relation to a particular matter setting 
out the basic principles concerning each 


subject. The stamp duty and registra- 
tion rules are also covered. In giving 
the basic. principles leading decisions 


have been taken into account and selec- 
tive citations have been made. The state- 
ment of principles is such as to eschew 
any confusion even by laymen; for instance 
the statement that "as the Registration 
Act applies to the whole of India and 
to Muhammadans also, 1f a gift ıs made 
by a deed, the deed must always be regis- 
tered" (Page 211); the Will is "a secret 
and confidential document which the 
executant is never ordered to produce" 
(Page 804) etc. 


The book under notice provides coverage 
of all the important aspects of conveyan- 
cing. The Indian milieu and needs are 
reflected in the precedents. The presenta- 
tion 1s simple, lucid and excellent. 


8. DISCIPLINARY ACTION AGAINST 
GOVERNMENT SERVANTS AND ITS 
REMEDIES by K.D. Srivastava, Fifth Edi- 
tion, 1985. {Published by Eastern Book 
Company, Law Publishers and Booksellers, 
34, Lalbagh, Lucknow]. Price Rs.225/~ 


Public service, for efficient functioning 
call for the highest integrity, devotion 
to duty and utmost discipline on the 
part of its members. It has to be above 
politics. The British Civil Service has 
served as a model and justly enjoys an 
enviable reputation in this respects A 
welfare State involves a spread-over 
of Government activities and control 
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in the social and economic fields. Employ- 
ment in government service consequently 
has been steadily expanding. Modern 
conditions of life have, in our country, 
in some respects affected the sense of 
discipline and absolute devotion to duty 
on the part of the government servants. 
Thus sometimes the employees are using 
the methods adopted by industrial emplo- 
yees to achieve their purpose, methods 
like resort to strike, gherao etc. They 
have been at times found participating 


in anti-national activity. The implementa- 
tion of the constitutional provisions for the 


the public servants has 
become a major field of litigation. While 
the ‘pleasure tenure' theory stemming 
from the Common Law view of master 
and servant relationship being one of 
durante bone placito no longer operates, 
whether and how far the protection 
afforded by Article 311 of the Constitu- 
tion has been effective has led to ditfe- 
ring opinions. At the same time how 
far the impact of the Article on the 
Government as an employer has been 
to leave it in the lurch unable to exercise 
full control over its servants which ıs 
necessary for the due and efficient dis- 
charge of its great responsibilities of 
administration has also evoked conflic- 
ting conclusions. A very recent decision 
of the Supreme Court by a majority 
judgment of 4 to 1 has held that a govern- 
ment servant can be dismissed or removed 
from service without an enquiry provided 
it was in the public interest and, in the 
process overruled an earlier decision 
of 3 judges of that court to the contrary in 
Challappan's case (A.LR. 1967 S.C. 1260). 
The decision has again come in for criti- 
cism. Such being the position, a book 
containing a careful and comprehensive 
examination of the problem of Duscipli- 
nary Action against Government Servants 
and the Remed:es available to the aggrie- 
ved person would always be welcome. 


protection of 


The book under review aims at serving 
as a comprehensive and practical book 
dealing with Dismissals, Removal, Dıs- 
charge, Suspension, Reduction ın rank, 
Retrenchment, Compulsory Retirement, 
Superannuation, Resignation etc. Each 
chapter commences with a synopsis of 
the topics discussed in the particular 
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chapter. The latest decisions, Indian 
and English, have been considered and 
the citations are relevant and profuse. 
From the very opening sentence: "The 
Code of Conduct of Government Servants 
is both written and unwritten", citing 
Laxmi Narain v. Dt. Magistrate, ALR. 
1960 All. 55, impressing upon the reader 
that the constitutional and statutory 
provisions are by no means exhaustive, 
to the end of the book the exposition 
which adopts the narrative style holds 
the attention of the reader. 


The entire subject ts covered in 11 Chap- 
ters under the captions, General; Govern- 
ment Employment and the Constitution; 
Pleasure Tenure; Public Service Commis- 
sions Recruitment; Government Employees; 
Conditions of Service and Rules; Enquiry; 
Reasonable Opportunity; Penalties and 
There are also 9 Appendices 
containing respectively All India Services 
Act, 1951; The Public Servants (Inquiries) 
Act, 1850; The All India Services (Conduct), 
Rules, 1968; The All India Services (Dis- 
cipline and Appeal} Rules, 1969; The 
All India Services (Confidential Rolls) 
Rules, 1970; The Central Cıvıl Services 
(Conduct) Rules, 1964; Central Civil 
Services (Classification, Control ‘and 
Appeal) Rules, 1965; The All India Services 
(Conditions of Service and Residuary 
Matters) Rules, 1960; and Central Civil 
Services (Temporary Service) Rules, 
1965. 


The book 1s full of information analyti- 
cally presented. It ıs bound to afford 
valuable assistance, to judges and lawyers, 
Government and its employees, students 
and others.~ 


9. DISCIPLINARY PROCEEDINGS (IN 
INDUSTRIES AND ADJUDICATION) 
by R.R. De, Second Edition, 1984. [Puoli- 
shed by Eastern Law House, Calcutta]. 
Price Rs.102/- 


Ours is a mixed economy. To-day State 
as well as private enterprises operate 
side by side. The State has undertaken 
a number of industrial activities under 
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constitutional provisions and the public 
sector 1s an ever widening one. Thousands 


of people are now industrial workers. 
Maximum production can be achieved 
only if industrial discipline is observed 


and maintained. Breaches of discipline 
often lead to violence and misery. They 
have to be tackled with imagination 
and properly adjudicated Employees in 
State-owned enterprises through statutory 
corporations and Government companies 
enjoy constitutional protection afforded 
by Article 341. In the case of employees 
of enterprises not coming’ within the 
definition of ‘State’ in Article 12, special 


laws have been enacted conforming to 
Part II] of the Constitution regulating 
the employer-employee' relationship. 


In such cases apart from the domestic 
tribunals constituted by such industries 
which areetribunals within Articles 136 
and 227, the High Court has power 
to quash the orders of the management 
in the exercise of writ jurisdiction. Neither 
the Industrial Disputes Act nor the rules 
framed thereunder lay down any procedure 
to be followed by the domestic tribunals 
in investigating alleged indiscipline and 
misconduct by the employees. It 1s however 
Clear that the enquiry should be in a 
judicial spirit and in accordance w:th the 
principles of natural justice. The approach 
should be humanistic and not legalistic. 


The book under review notices all these 
aspects and has considered the subject 
of Disciplinary Proceedings in Industries 
and Adjudication in 16 Chapters. The 
Chapters are titled: (1) Domestic Enquiry; 
(2) Discharge simpliciter; (3) Ratsing 
of Industrial Disputes by discharged or 
dismissed workmen before Labour Courts 
and Tribunals; (4) Adjudication of Indus- 
trial Disputes by Labour Courts and Tribu- 
nals under section 11-A of the Act; (5) 
Power of Labour Courts, Tribunals. to 
grant relef to discharged or dismissed 
workmen; (6) Representation of parties 
to proceedings before Labour Courts 
and Tribunals; (7) Misconduct - Meaning 
and Scope; (8} Domestic Enquiry and 
Criminal cases; (9) Preliminary Enquiry, 
charge-sheet and suspension; (10) Domestic 
Enquiry; (11) Discharge Simpliciter; (12) 
Raising of industrial disputes by discharged 
or dismissed workmen before Labour 
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Courts and Tribunals; (13) Adjudication 
of Industrial Disputes relating to discharged 
Or dismissed workmen by Labour Courts 
and Tribunals under section I1-A_ of 
the Industrial Disputes Act; (14) Powers 
of Labour Courts, Tribunals to grant 
relief to discharged or dismissed workmen; 
(15) Representation of parties before 
Labour Courts and Tribunals. Chapter 
{6 1s an addition giving select case-law 
on the rights and obligations of the emplo- 
yer and the employees of the public 
and private undertakings and the constitu- 
tional safeguards available to the emplo- 
yees against arbitrary actions of the 
management. In the Appendices - there 
are four of them - are given various 
specimen forms. 


Tne ete book presents ın a cogent 
and ‘concise manner the salient features 
of the laws of disciphnary action in indus- 
trial establishments. Case law has been 
carefully analysed and the enunciations 
are accurate: The book will be a useful 
and practical guide to Judges and lawyers, 
persons managing Industries, students 
and others. i 


ee ee ee e a 


10. ANAND AND IYER'S SPECIFIC RE- 
LIEF, 9th Edition in 2 Volumes, 1984. 
[Published by Law Publishers, Sardar Patel 
Marg, Allahabad-1], Price Rs.300/- per 
set of 2 Volumes. 


Specific relief means a relief in specie. 
It 1s a remedy aiming at the exact fulfıl- 
ment of an obligation. It is thus a form 
of judicial redress and pertains to the 
law of procedure. Specific relief 1s dıs- 
tinguished from compensatory relief 
or award of damages». Courts of equity 
in England, to do complete justice, gave 
a fillip to the evolution of equitable 
remedies not available at Common Law. 
In India, the law relating to specific 
relief is contained in the Specific Relief 
Act, 1963, replacing the earlier Act 
of 1877. The Actis not however exhaustive. 
The equitable remedies covered by the 
Act are classified as (1) Recovery of 
possession, (2) Specific performance of 
contracts, (3) Rectification of instrument, 
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(4) Rescission of Contract, (5) Cancellation 
of Instruments, (6) Declaratory decrees 
and (7) Injunctions Specific relief will 
be available only for enforcing individual 
civil rights and not for enforcing a penal 
law. 


The book under review ıs divided into 
2 volumes. The first volume takes ın 
sections 1 to 30, and the second, sections 
31 to 44 The book provides a _ running 
commentary section-wise. Comparative 
Charts of the sections of the 1963 Act 
to the sections of the 1877 Act are provi- 
ded. The annotations are fairly full and 
easy to follow. Case law has been brought 
up to date. It 1s not clear what "expoten- 
tial growth" at the bottom of page 
vit means. The words at page 30 "Whitely 
and stokes" in their introduction suggest 
two persons whereas there seems to 
have been only one. The werds "destination 
of devolution” at page 65 should be destina- 
tion and devolution". The observation 
at page 26 relating to the new Specific 
Relief Act that:it ts "like our Constitu- 
tion the rich embodiment, the saturated 
essence of legal wisdom and legal expe- 
rience" is a rather flowery than dispassio- 
nate verdict. These however do not detract 
from the value of the book. The book 
will be useful to the Bench and the Bar 
alike. 





11. LAW OF SPECIFIC PERFORMANCE, 
by L.C. Goyle, 1984] Published by Eastern 
Law House, Calcutta]. Price Rs.68/- 


Specific peforrnance is one kind of specific 
relief. It ıs a court order to a person 
to fulfil his obligation under a contract. 
It is a discretionary remedy and cannot 
be had as a matter of right. The discre- 
tion has to be exercised judiciously and 
not arbitrarily or capriciously. The remedy 
is not available in certain cases, for 
example, for the enforcement of a contract 
of employment or when the payment 
of damages would be an adequate remedy. 
It forms the subject-matter of Chapter 
Il of the Specific Relief Act. Provisions 
having some bearing on the subject are 
also to be found in the Contract Act, 


Sale of Goods Act, the Trusts Act and 
tha Fanar Í Dranarnnarditra nda 


The book under notice purports to consider 
in detail the principles that govern the 
exercise of jurisdiction, the type of con- 
tracts that can be specifically enforced, 
the persons who can claim specific perfor- 
mance, the personal bars on the persons 
so Claiming, the defences to an action 
for specific performance etc. The study 
Is spread over 4 Chapters under the cap- 
tions. Eligible and Non-eligible Contracts. 
By and against whom Contracts Enforcea- 
ble. Defences under Law of Contracts 
and Jurisdiction and Powers of Court. 
Chapter 5 consits of Appendices setting 
out the concerred provisions of the Specific 
Relief Act, Contract Act, the Indian 
Trusts Act and the Civil Procedure Code. 
The author has examined the case law 
in depth. -He justly points out how we 
have travelied a long way from the time 
when Jessel M.R. could postulate that 
"ho principle can be more sacred than 
that a man shall be compelled to perform 
his contract" Apropos Justice Bhagwati's 


observation in People's Union for Democra- 
tic rights v. Union of India, AIR. 1982 
S.C. 1473, "Of course, if there 1s a breach 


of the contract of service, the employee 
would be liable to pay damages to the 
employer, but he cannot be forced to 
continue to serve the employer without 
breaching the injunction of Article 23", 
he rightly comments "It 1s not understood 
how this is going to help the poor man 
who is first made to sign a contract 
for a term and if he later on finds a 
better a job and has to leave that old 
job, he has to pay damages for breach 
of contract". HIS examination of the 
scope and implications of the requirement 
laid down by the Privy Council in Ardeshir's 


case, A.J.R. 1928 P.C. 208 at 216 that 
where specific performance ıs sought, 
the plaintiff must plead and that he 


was ready and willing to perform his 
part of the contract continuously between 
the date of the contract and tne date 
of hearing of the suit" is very thorough 
and analytical. The book examines the 
remedies open to the parties in a satisfy- 
ing way. The exposition of the principles 
is lucid and interesting. 
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12. LEGAL AND CONSTITUTIONAL HIS- 
TORY OF INDIA by M.Rama Jois, 1984 in 
2 Volumes. [Published by N.M.Tripathi 
Private Limited, Bombay]. Price Volume 
l. Rs.32-50. Volume 2. Rs.21/- 


Legal and Constitutional History of India 
is one of the compulsory subjects of 
study by the law students. Though there 
are some books on Legal History there 
is however no text-book covering the 
entire spectrum on this subject including 
the ancient Indian system. The present 
work ıs designed to fill this void. The 
author ıs a sitting Judge of the Karnataka 
High Court with earlier teaching experience 
in law. The two volumes between them 
cover the entire topic of Legal and Consti- 
tutional History of India. 


The first volume deals with the ancient 
Indian Legal, Judicial and Constitutional 
systems, ın short both vyavaharadharma 
and raja dharma. Vyavahara-dharma covers 
the concept and definition of dharma 
or law, substantive cıvıl and = criminal 
laws arranged topic wise, law of evidence 
rules of interpretation and the admuinistra- 
tion of justice including the procedural 
or adjectival lawe Under Rayja-dharma 
or Constitutional Law are described the 
objectives set before and purposes intended 
to be achieved by the State, the duties 


and responsibilities of the Ruler, place 
and role of the judiciary, council of 
ministers, taxation policy, foreign policy 
and organisation and administration of 


the departments of Government including 
raja-dharma. How the substantive law 
and the procedural rules were observed 
in practice can be gathered from the 
two appendices which include full texts 
of a royal charter issued in 592 A.D. 
and a judgment by a Mithila Court ın 
1794 A.D. 


The second volume covers the legal judicial 
and, constitutional history of India during 
the Muslim rule and the British rule, 
the history of the Constitution of India 
(1950), the salient features of the Constitu- 
tion, the judicial system, the work of 
the Law ,Commission appointed under 
the Constitution and a survey of the 
history of the Constitution till the 45th 
Amendment. 
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In the review copy of the book pages 
43 and 44 ın Volume I are blank, likewise 
pages 46 and 47. The former contain 
matter relating to the Sukraniti Shastra 
and the latter matter relating to the 
Mitakshara. In the list of the nibandhas 
mentioned as the more important ones 
at page 24 one misses’ the Kalpataru 
of Lakshını Dhara which according to 
Prof. K.V. Rangaswam! Alyangar "occupies 
a unique position" and ıs "the source 
of many subsequent digests" (See his 
article on Lakshını Dhara, and _ Kritya 
Kalpataru in the Golden Jubilee number 
of the Madras Law Journal, at pages 
162, 166). So also at page 58 ın the list 
of legislative enactments modifying Hindu 
Law the Hindu Disposition of Property 
Act (XV of 1916) legalising bequests 
and transfers of property in favour of 
an unborn person does not find a place. 
These however are matters of individual 
predilections and opinions. The author's 
assessment of Apastamba that he was 
not a "conformist" but a "revolutionist" 
(Page 25, Vol. I) will be generally accepted 
The ‘author’ s observation at page 670, 
Vol. I that "in spite of all the in- built 
checks and balances provided in a written 
Constitution through different institutions, 
such as legislature, council! of munisters, 
judiciary and the like, unless the persons 
who become functionaries of those institu- 
tions assert their right and check boldly, 
without fear or favour, the dictatorial 
tendencies of a ‘constitutional ruler' 
in an effective manner, all the institutio- 
nal safeguards would be merely on paper 
and the misuse of power by a despotic 
ruler would continue unabated" is unexcep- 
tionable and will find total agreement. 


The book under review is a work of great 
merit and learning packed with information, 
setting out in a historical perspective 


-the ancient as well as the modern legal 


systems in India. It 1s a welcome publica- 
tion and every reader will be a beneficiary. 
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ARREARS IN COURTS 
By 


M. Krisnna Rao, (Retd. Judge, A.P. High 
Court), Hyderabad-500 029. 


The. problem of Court arrears has now 
assumed alarming proportions. We hear 
several voices expressing concern about 
the mounting arrears in all the Courts 
upto the Supreme, Court. I should say 
that the problem is not being solved, 
though the need for reform is realised 
by one and all. I think unless some drastic 
measures are adopted, there ıs no hope 
of solving the problem in the near future. 
Neither increasing the number of Judges, 


nor increasing their salaries will be an 
answer. The bottle-necks under various 
enactments should be identified, so that 


appropriate legislative amendments may 
be made to eliminate them. In the prevai- 
ling legal system, the hierarchy of appeals 
is creating the greatest hurdle in the 
speedy disposal of litigation. At some 
Stage or the other, we have to accept 
the finality of the decisions, for even 
if there were to be a further appeal 
from the Supreme Court, it ıs quite possi- 
ble that some of the decisions of the 
Supreme Court may be reversed. 


2. Repeal of Section 115, Civil Procedure 
Code (V of 1908), Section 104 and Order 43, 
Rule 1: The main obstacle in the progress 
of a suit is the High Court's power to 
interfere with interlocutory orders. I, 
therefore, suggest that the civil revisions 
against interlocutory orders and appeals 
against interlocutary orders should be 
completely abolished. Execution matters 
should also be made final without any 


further revision to the High Court. 
3. Section 100, Civil Procedure Code, 
providing for a second appeal should 


be abolished. A _ first appeal should be 
provided to the District Court upto the 
value of Rs.50,000/-, without a further 
appeal to the High Court, while an appeal 
may be provided directly to the High 
Courtin matters above Rs.50,000/-. 
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4. Letters Patent: The Letters Patent, 


which provides for an appeal from a 
single Judge to a Bench of two Judges 
in the High Court, should be completely 
abrogated. So far, the amendments are 
eing introduced by slow degrees, but 
there 1s no real reason why the provision 
should not be scrapped altogether. 


ð. Civil Procedure Code (V of 1908): Itas 
quite possible within the existmg framework 
to speed up the disposal at the _ trial 
Stage. It is needless to emphasise the 
duty of the Courts not to grant adjourn- 
ments indefinitely for filing Written 
Statements or for taking other steps 
in the suits. Provisions for bringing the 
Legal Representatives on record may 
be simplified to avoid delays by providing 
that it ıs sufficient ıf one of the legal 
representatives ıs brought on record, 
instead of all of the legal representatives, 
which 1s a _ time-consuming task. The 
provisions relating to preliminary and 
final decrees should be completely abolished 
and the Court should dispose of the suit 
at one stage just like any other suit. 
If we take the statistics, the oldest suits 
are those in which preliminary and final 
decrees are passed, with a Commissioner 
in between taking several years for his 
inquiry. 


6. Article 136 of the Constitution (1950): 
This Article providing for Special Leave 
to Appeal to the Supreme Court should 
be completely abolished, or at any rate, 
it should be excluded in the case of 
interlocutory ordérs. When a High Court 
disposes of an appeal and sees no reason 
to grant a Certificate for appeal to the 
Supreme Court, there is really no need 
for the Supreme Court to consider whether 
the case is fit for further appeal or 
not. If the High Court does not find 
that it is a fit case for appeal to the 
Supreme Court, the matter should end 
at that stage. It ıs a matter of common 
knowledge that to-day, the Supreme 
Court 1s flooded with Special Leave Appli- 
cations, and most of the time ıs taken 
up for the disposal of the Special Leave 
Petitions. <= 


7 Writ Jurisdiction: Coming to the Writ 
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Jurisdiction, the various distinctions 
between the types of Writs as obtaining 
in England should be given a go-by in 
the Indian High Courts. It will be suffi- 
cient if Articles 226 and 227 of the Consti- 
tution of India are replaced by a single 
provision providing for an _ application 
to the High Court complaining against 
-any order of the Government or authority 
or other Officer, conferring power on 
the High Court to give appropriate relief 
to the applicant. The application may 
be called a Writ Petition, as we have 
been accustomed to describe the extra- 
ordinary remedy as a Writ. 


8 Arguments: Some _ kind of reform 
should be introduced in the mode of 
arguments and the time taken for argu- 
ments in the Court. It ıs advisable to 
adopt the procedure of submitting Written 
Arguments as in England and America 
and also to fix the time lumit for arguments 
in Court .as is done in the American 
Courts. 


9. Precedents: We find that a_ greater 
part of the Court's time ıs taken up 
In the citation of cases and reading the 
decisions as part of the arguments. If 
the practice of Written Arguments ıs 
adopted, the time taken for citation 
of cases can be minimised. In any event, 
the Advocates and Judges should restrict 
the citations to the minimum number 
of cases in support of their arguments. 
If there is a Supreme Court Judgment 
on a particular subject, 1t should be suffi- 
cient to cite only one authority and not 
several authorities on the same subject. 
Again, when there is a decision of the 
Supreme Court, citation of High Courts 


on the same point should be avoided. 
10. Judgments: Regarding the practice 
of pronouncing Judgments also, some 


changes have to be brought. In the Supreme 
Court, it may not be really necessary 
for each of the Judges to prepare a lengthy 
Judgment. The unanimous view of the 
Court may be expressed by one Judge 
and it is not really necessary to publish 
the dissenting Judgment. In the High 
Courts also, where there are Benches 
consisting of more than one Judge, separate 
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Judgments should be avoided as far as 
possible. So far as Full Benches are concer- 
ned, it ıs desirable that the Judgments 
are brief. When two Judges differ, the 
view of the senior should prevail without 
hearing by a third Judge. The practice 
of reading the full Judgment in Court 
should be given up. It will be sufficient 
if the operative portion is read aut. 


11. Income-tax Act (43 of 1961): the 
Income-tax Act 1s being amended almost 
every year, but the procedural aspects 
are left untouched so that the disposal 
of cases ıs delayed beyond reasonable 
limits, resulting in accumulation of large 
arrears of Income-tax. The provisions 
relating to reference to the High Court 
and the further provision for asking the 
High Court to direct a reference from 
the Tribunal to the High Courts are time 
consuming procedures. Instead, the proce- 
dure for appeals may be simplified as 
follows: 


Against the order of the Income-tax 
Officer, there should be an appeal straight- 
away to a Tribunal consisting of two 
Members, with a provision that the opinion 
of the senior Member should prevail. 
There may be more Tribunals consisting 
of two Members in each particular State, 
accordmg to the volume of work. The 
appeal before the Assistant Commissioner 
is wholly unnecessary and there 1s no 
need for three Members of the Income 
Tax Tribunal to dispose of an appeal. 
Against the order of the Tribunal, an 
appeal may be provided to the High Court, 
or directly to the Supreme Court, accor- 
ding to the valuation fixing a lhmit of 
Rs.5 lakhs or Rs.10 lakhs. It ış also, advisa- 
ble to consider the Constitution of a 
separate All India Income Tax Tribunal 
in the place of the Supreme Court to 
dispose of all tax matters under the 
Income-tax Act. The powers of the Commi- 
ssioner under the Act with regard to 
the revisions should be abolished. 


12. Arbitration Act (10 of 1940): Some 
changes in Indian Arbitration Act, 1940, 
are also necessary. The provisions of 
Sections 30 and 33 enabling the parties 
to challenge the validity of an Award 
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should be confined only to the ground of 


Dias and all other grounds should be de:>- 
ted. The existing ground of ‘error apparent 
on the face of the record’ does not admit 
of a precise definition and has been crea- 
ting a lot of confusion to tne Courts, 
inspite of the decisions of the Supreme 
Court. There ıs a tendency in the Civil 
Courts to go into the correctness of 


the Award, ultimately landing ın confu- 
sion. 
Section 17 which provides for making 


the Award a decree of Court, should be 
deleted and the Award should be straight- 
away made executable, as if ıt were 
a decree of a Court. 


13. Industrial Disputes Act (14 of 1947): 
Under the Industrial Disputes Act, section 
10 providing for reference of a dispute 
by the Government, not only‘ contributes 
to delay in the matter of the workmen 
getting relief, but also ıt .operates to 
deprive the worker an opportunity to 
seek relief in a Court of law straight- 
away. 


14. Insolvency Law: In this case also, ıt ıs 
sufficient if there ıs a single appeal 
either to the District Court or to the 
High Court, and the provisions for revision 
should be abolished. 


15. Small Causes: Small Causes upto the 
value of Rs.2,000/- should be made final 
with the decision of the first Court, 
as 1f ıt were an arbitration award, and 
all other matters may be taken on the 
original side with a single appeal to the 
District Court. The Provincial Small 
Cause Courts Act can be repealed as 
it serves no useful purpose. 


16. Rent Control Act: Similarly, under the 
Rent Control Act, the intermediate appeal 
to the Subordinate Judge should be aboli- 
shed, and there should be an appeal strai- 
ghtaway from the Rent Controller to 
the High Court open for challenge on 
all points. 


17. Likewise, under other Acts, the appeal 
should be restricted only to a single 
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Stage, either to a Tribunal or to a High 
Court, or to the Supreme Court, depending 
on the valuation. 


18. Revisions: Revisions of any kind 
to the High Court from other Statutes 
should be renamed as appeals against 
orders and the language of the revisional 
powers similar to section 115, Civil Proce- 
dure Code, should be completely removed 
from the Statutes, as the scope of the 
Said provision gives rise to a lot of Contro- 
versy. 


In conclusion, I strongly fee! that unless 
some such drastic changes are introduced, 
there is no hope for wiping out the backlog 
of cases. 


s 
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BOOKS REVIEW 


13. LAW OF AGENCY by V.G.Ramachan- 
dran, 1985 Edition. (Published by Eastern 
Book Company, 34, Lalbagh, Lucknow- 
226 001). Price Rs.175/- 


An agent ıs a person who ıs _ authorised 
or delegated to transact business _ for 
another. Broadly speaking agency arises 
where one person has the authority or 
Capacity to create legal relations between 
his employer (principal) and third parties. 
The law of agency in this country 1s 
contained in sections 182 to 238, being 
Chapter X of the Indian Contract ActJ 
1872. The law set out in these sections 
is not exhaustive. On questions for which 
no answer could be found in the Act 
resort is had to the principles of English 


_law. Some well known works on the law 


of agency are those written by Bowstead 
in England and Story in the United States. 
The book under review ıs reprinted from 
the author's Law of Contract ın India, 
as a separate volume, with some additional 
features. 


`The book under notice expounds the law 


as stated in each section of Chapter 
X. The Introduction points out that 
the Contract Act does not draw distinctions 
between the several classes of agents 
and that mercantile or commercial agents 
form a Class "on which we have to concern 
much ın our study of the law of contracts". 
This 1s largely true. The author has freely 
drawn on the standard works, on the 
American Restatemente of the Law of 
Contracts, on the 
Report and other works for information 
and given a full statement of the law 
of agency ın all its aspects. Case law, 
English and Indian have been profusely 
cited as also some American decisions. 
The book ıs a welcome addition to the 
literature on the subject of agency. 


14, COMPARATIVE CONSTITUTIONAL 
LAW by Durga Das Basu, 1984. (Published 
by Prentice-Hall of India Private Limited, 
M-97, Connaught Circus, New Delhi-110001. 
Price Rs.150/- 
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has come to us from Vedic times. Tenny- 
son's dream of "the Parliament of man, 
the Federation of the World" continues 
to remain a dream. The author's assess- 
ment of the League of Nations and the 
United Nations as showing that even 
erstwhile warring nations are bound to 
join together for settlement of common 
problems which are more important than 
the national causes for which they have 
been fighting is both generous and optimis- 
tic. These very organisations seem to 
have been so shaped that even at their 
birth they carried the seeds of futility 
and were “intended merely as a sop to the 
sufferers of war and the idealistse Mathew 
Arnold defined culture as the art of 
mutual harmonious living and the hall- 
mark of culture was stated by Ogilvey 
to be unselfish conduct. Judged by these 
tests there seems to be little evidence 
of it on the part of the super-powers. 
Be that as it may, as the author justly 
observes (page 3) ıt ıs from a study of 
comparative systems of law that we 
may discover the universal principles 
of jurisprudence which alone may serve 
as a\standard for measuring different 
national systems and for promoting inter- 
national integration - thus paving the 
way for the goal of the Federation of 
the World through peaceful means. 

The present volume is the first of a 
series of ten volumes on Comparative 
Constitutional Jurisprudence. The other 
nine volumes planned to be brought out 
are: Comparative Federalism:; General 
Principles; Comparative Federalism: 
Particular Powers; Human Rights in Gene- | 
ral; Human Rights in Particulars Judicial 
Review; Amendment of Written Constitu- 
tion; The Executive; The Legislature; 
and the Judiciary. The volume under 
review titled Comparative Constitutional 
Law 1s designed to serve as an introduction 
to as well as an epitome of the entire 
series. It ıs really concerned with the 
legal interpretation of the different 
constitutions and the universal proposi- 
tions emerging therefrom. 


In the author's words (see preface) ‘it 
deals critically with burning topics which 
currently agitate the public mind, in 
different lands, for instance, the doctrines 
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‘separation of powers', ‘rule of law', 
‘prospective. over-ruling', ‘due process’, 
rights to human dignity and privacy, 
constitutionality of capital punishment; 
and suggests solutions to the problems 
in the back-ground of the special circum- 
stances of each particular country and 
its national Constitution‘ which call for 
variations, if any, in the application 
of the general principles arrived at on 
a comparative study". Two things fall 
to be noted. Firstly, the study 1s primarily 
concerned with the constitutional law 
of the countries which have adopted 
the Anglo-American System. Constitutions 
of countries like the U.S.S.R., China 
or France and of countries like Pakistan 
where the constitution ıs claimed to 
be based on Islamic principles have been 
left out. Secondly, there seems to be 
little point in including a country like 
Nigeria where coup d' etat has become 
frequent and the constitution a mere 
paper. 


How the comparative study of political 
and legal institutions may persuade the 
importation of new ideas into the’ body 
politic of a foreign State ıs illustrated 
by the use of referendum and the trend 
towards a written constitution in a country 
like the United Kingdom. Thus the Referen- 
dum Act of 1975 was enacted by Parlia- 
ment to ascertain the opinion of the 
electorate on the question of the entry 
of the U.K. into the European Economic 
Community. Likewise the enactment 
of the European Communities Acts 1972 
and the Northern Ireland Act, 1974 reflect 
the trend towards 
the British Constitution at least in part. 
The author's exposition ıs  penetrative 
critical and impressive. The leading deci- 
sions have been carefully examined and 
not taken for granted. The book ıs -a 
valuable contribution to the literature 
onComparative Constitutional Law. 


the codification of“ 


15. LAW RELATING TO BUILDING AND 
ENGINEERING CONTRACTS IN INDIA 
by G.G. Gajria, Third Edition, 1985. 
(Published by N.M.Tripathi Private Ltd., 
Bombay. Price Rs.300/- 


Development ın buildings and construction 
industry, both in the public and private 
sectors ıs being achieved all the time. 
In the task of the execution and comple- 
tion of a construction work are involved 
a variety of persons such as the owner- 
employer, the architect, the quantity 
surveyor, engineer and contractor. Due 
to changing economic conditions advances 
in technology and evolution of new techni- 
ques, new terms and conditions are intro- 
duced in contracts relating to building 
construction. Quite often the construction 
of these terms gives rise to disputes 
between the concerned parties. Most 
of the contracts carry an arbitration 
clause for the settlement of such disputes 
which are generally decided on merits. 
There are a number of important judicial 
pronouncements also on the subject. 
The decision-making authorities at the 
different levels must have a knowledge 
of the relevant principles of law to arrive 
at uniform and correct decisions on the 
several questions in the execution and 
implementation of the contract coming 
up before them. 


The instant book covers the subject in 
20 Chapters under the Titles (1) Contracts 
in Generals; (2) Definitions; (3) Duties 
of Architects; (@) Tenders, Estimates, 
Drawings, Specifications, Formation, 
Interpretation of Contracts etc. (6) 
Words and Phrases judicially interpreted; 
(6) Performance of contracts; (7) Extras; 
(8) Price and Payment; (9) Defective 
Work and Consequences; (10) Approval 
and Certificates; (11) Breach of Contract; 
(12) Damages for Breach; (13) Forfeiture 
and Determination; (14) Materials, Plant, 
Machinery etc; (15) Assignment; (16) 
Substituted Contract and Sub-Contractors3 
(17) Death, Illness, Bankruptcy and Liquida- 
tion; (18) Guarantees and Securities; 
(19) Limitation, Injuries to persons and 
property and liability to third parties 
and torts; (20) Arbitration. The texts 
of the Arbitration Act, 1940, and the 
Interest Act, 1978, are also provided. 
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The principles are set out in the light 
of decisions both English and Indian. 
In the present edition not only has the 
case law been brought up to date but 
new topics have also been introduced, 
such as calculation of quantities of the 
work done from the drawings, extension 
of time for the benefit of the employer, 
-~ effect of extension of time on damages, 
issue of injunctions by Courts particularly 
against the enforcement of Bank Guaran- 
tees, acceptance of tenders by _ public 
bodies, package deal and Turnkey Cont- 
racts, Clerk of Works, implied obligations 
of the employer to obtain permits and 
licenses ın reference to the contract, 
deviation limit clauses, consent of contrac- 
tor obtained under coercion, escalation 
and ceiling on escalation and some impor- 
tant topics on Arbitration. At page 320 
the author has expressed the view that an 
exceptional case in which specific perfor- 
mance in building contract can be granted 
is the case of a specialised works when 
no other contractor 1s available to perform 
them. The view ts sound and the author's 
reliance on Sky Petroleum Ltd. v. VIP 
Petroleum Ltd., (1974) 1 W.L.R. 576 
is justified. At page 849 in the discussion 
as to when the Court will issue injunction 
in case of bank guarantee, the Bench 
decision in Vinay Engineering Co. v. 
Neyveli Lignite Corporation Ltd., (1985) 1 
M.L.J. 426, which has carefully reviewed 
the case law on the matter could have 
been usefully included. The book under 
notice is an extensive work on a highly 
important topic written in easy style 
containing a careful and thorough study 
of it in all its several? aspects. It will 
serve as a valuable guide to lawyers, 
engineers, builders and others interested 
in the subject. 


16. LAW AND ETHICS OF CHARTERED 


ACCOUNTANTS by S. Banerjee, 1984.(Pub-, 


shed by Eastern Law House, Calcutta. 


Price Rs.128/- 


It ıs trite saying that an accountant 
looks after the people's fortune while 
doctors and ldwyers are ordained to attend 
to their misfortunes. Accountancy ın 
its present form is a _ logical corollary 
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to the development of joint stock enterprise 
and the formation of companies with 
limited liability. To reassure investors 
and create public confidence the accounts 
of companies were required to be audited 
and reported upon by members of an 
independent body of experts in accountancy. 
In India the Chartered Accountants Act, 
1949 was enacted according virtual auto- 
nomy to the profession vesting in it 
the regulation and organisation of the 
profession including also the functions 
of examining candidates for the profession, 
granting licences for practising accountancy 
as a profession and exercising disciplinary 
functions. At the time of the enactment 
of the Act the Chartered Accountants 
Regulation, 1949 was made but this has 
since been replaced by the 1964 Regulation. 
The Act and the Regulations provide 
in effect for education, training, registra- 
tion and licensing of Chartered Accoun- 
tants. 


The book under notice ıs divided into 
3 Parts. Part I gives the text of the 
Chartered Accountants Act with commenta- 
ries on each section. Part II deals with 
the Professional Ethics of Chartered 
Accountants. Part III contains the Charte- 
red Accountants Regulation, 1964 with 
commentaries. There are also four- Appendi- 
ces. Appendix A gives the Auditor's 
Certificate Rules, 1932 and Appendix 
B the Restricted Certificates Rules, 
1932. Appendix C sets out the Certified 
Auditors' Rules, 1961, while Appendix 
D provides the Chartered Accountants 


(Amendment) Act, 1959, Leading decisions 
have been taken into account ın the 
commentaries. 


The Part covering the topic of professional 
ethics ıs quite interesting.That the practice 
of the profession calls for the highest 
degree of professional integrity, rectitude 
and courtesy on the part of a member 
is the burden of the song. The rules them- 
selves, as pointed out have been evolved 
over the years and many of them are 
the result of unfortunate incidents not 
specifically prohibited. In India, the rules 
of ethics are contained in the Act, the 
first and second schedules thereto and 
the Regulations. Under section 22 professio- 
nal misconduct shall be deemed to include 
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any act or conduct specified in the Sche- 
dules but it shall not be construed to 
limit or abridge in any way the power 
conferred or duty cast on the Council 
of the Chartered Accountants Institute 
under section 21 (1) to inquire into the 
‘conduct of the Institute under any other 
circumstances. The principles of professio- 
nal ethics have been neatly and _ lucidly 
explained by the author. 


The book wul prove a dependable guide 
to any professional accountant or auditor 
whether in independent practice or service 
and a companion for constant reference. 


17. ADMINISTRATIVE LAW by V.G. Rama- 
chandran, Second Edition, 1984. (Published 
by the Eastern Book Company, Law Publi- 
shers and Booksellers, 34, Lalbagh, Luc- 
know-226 001). Price Rs. 200/- 


Discretionary powers of an executive 
nature are conferred by legislation on 
Government; ministers, public and local 
authorities and other bodies and persons 
for the purpose of giving detailed effect 


to broadly defined policy. Admunistra- 
tive) powers are found in every sphere 
of public administration. Their exercise 


is subject to judicial control by means 
of the doctrine of ultra vires. Again Admi- 
nistrative Tribunals are set up by legislation 


to decide claims and disputes arising 
In connection with legislative schemes 
generally of a welfare or regulatory 


nature. They exist no doubt outside the 
Courts of law{ but their decisions are 
subject to judicial _ contro! through the 
doctrine of ultra vires and error on the 
face of the record. In India the Supreme 
Court and the High Courts are expressly 
vested with the power of judicial review 
by the Constitution. 


The previous edition of the book under 
review was in 1969. Since then admuinis- 
trative law in India has matured and 
expanded, necessitating a thorough overhaul 
of that edition. The present edition runs 
to 13 Chapters in the place of the earlier 
5. It examines all the facets of admunistra- 
tive law. A separate Chapter - Chap- 
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of Remedies which deals not only with 
the writ remedies but also explains the 
development of the law in the area of 
administrative discretion, Government 
privilege against disclosure of documents 
etc. Chapter VI focusses attention on 
the remedy by declaratory actions. Chapter 
VII deals with delegation of legislative 
power while Chapter IX deal with State's 
liability in tort. Chapter X _ considers 
the law of estoppel and waiver vis-a-vis 
the State. Chapter XI deals with the 
abuse of Integrity and Character Sheet 
and Chanter XII highlights the citizen's 
right to know and the absurdity of harmful 
official secrecy. The views of the author 
would not have lost strength by avoidance 
of such expressions as ‘diabolical secrecy 
in the functioning of the Government", 
‘blue-blooded biased bureaucratic superior" 
and the confusing use of the words "we" 
in the Preface. The author's 
statement of the law 1s exhaustive and 
citation of cases full. A list of the various 
Tribunals set up under Central Acts 
is furnished in the Appendix. The book 
will be of great assistance to the Bench 
practising lawyers, and academicians. 


18. N.D. BASU'S MOTOR VEHICLES 
ACT by S.K. Bose, Sixth Edition, 1984. 
(Published by Eastern Law House Private 
Ltd., Calcutta). Price Rs.110/- 


The Motor Vehicles Act, 1939, 1s a Central 
enactment. It has been amended by the 
States from time to time. The States 
have also made Rules under the Act. 
Many provisions of the Act form an area 
of active litigation. A book giving an 
up to date version of the Act incorpora- 
ting all the amendments ıs always welcome. 
There are many books on the Act but 
only those with merit have survived. 


First published in 1939, the book under 
notice is now itn its sixth edition. It has 
taken in its sweep all the State amend- 
ments incorporating them in the text 
of the Act. It also gives the Rules formula- 
ted by the different States. The provisions 
relating to the Accident Claims Tribunals 
set up in the different States under section 
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Cognate Acts and Rules have been added 
in the nine Appendices at the end. They 
contain respectively (1) Motor Vehicles 
(Diplomatic and Consular Officers Vehi- 
cles) Registration Rules, 1960, (2) Motor 
Vehicies (Operation of Commercial Traffic 
between India and Contiguous Countries) 
Rules, 1963, (3) The Fatal Accidents 
Act, 1855, (4) The Motor Transport Wor- 
ker's Act, 1961, (5) The Inter-State Trans- 
port Commission Rules, 1960,- 6) The 
Motor Vehicles International Cuirculation 
Rules, 1933, (7) The Motor Vehicles (Third 
Party Insurance} Rules, 1946, (8) The 
Motor Vehicles (National Permits) Rules, 
1975, and (@) The Motor Vehicles (Driving 
Licence Fee) Rules, 1978. 

F ` 
The commentaries and annotations provided 
have duly taken into account the leading 
judicial decisions. The book ıs bound 
to be helpful to practising lawyers and 
all others concerned with motor vehicles. 
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19. DIGEST OF IMPORTANT M.A.C. 
CASES 1960 TO 1983 UNDER MOTOR 
VEHICLES ACT, 1939 by S.D.Dave, 1984. 
(Published by Vora Prakashan, Ahmeda- 
bad-380001). Price Rs.120/- 


Motor Accidents provide a most active 
area of litigation, and the litigation in 
this branch of law has been steadily 
Increasing over the years. There is a 
mass of case law covering many facets 
of the topic. 

The instant Digest is designed as a step 
towards the compilation of case law 
in the Law of Tort of Negligence pertai- 
ning to the driving of Motor Vehicles 
for purposes of ready reference. Important 
case law 1s digested under different 
heads and the principles that govern 
the award of damages in different types 
of claims have been extracted. The Digest 
consists of two Parts. Part I covers Fatal 
Cases and Injury Cases relating to Brain 
and Skull, Skin, Eyes, Spine, Jaw and 
Teeth, Arms and Legs etc. Part Il covers 
captions like ° Passenger's Risk, Liability, 
Contributory Negligence, Pleadings, Amend- 
ments and Issues, Onus of Proof, Assess- 
ment of Damages, Deductions etc. The 
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notes against each case in Part I are 
given under 10 Columns. (l) Serial No. 
(2) Name of the deceased or injured. 
(3) Sex and age. (4) Pre-accident occupation 
and income per month. (5) Nature of 
Injury and disability. () Date of Accident. 
(7) Date of Trial. (8) Date of decision 
under Reference. (9) Amount. (10) Refe- 
rence. Among the cases digested are deci- 
sions of English and other Courts reported 
in the A.C.J. The same mode ıs adopted 
in Part II with appropriate columns and 
jottings under them. The Digest ıs attrac- 
tively got up. The publication 1s bound 


to be warmly welcomed by lawyers, 
Insurance Companies, Road Transport 
Corporations, Accidents Claims Tribunal 


and others. 


20. THE INDIAN PENAL CODE Dy D.S. 
Chopra. First Edition 1984. (Published 
by C.C.Shah & Company, Booksellers 
and Publishers, Fountain Chambers, Nana- 
bhai Lane, Bombay-400.056). Price Rs.90/- 


The Indian Penal Code ıs now a century 
and quarter old. Though like everything 
else concepts of penology and crimino- 
logy, crime and punishment etc., have 
been changing, the provisions of the 
Penal Code have stood the test of time 
except for amendments here and there. 
The offence of rape and offences against 
women had become the subject of intensive 
agitation in recent years and responding 
to it Parliament has enacted the Criminal 
Law (Amendment) Act, 1983 (Act 43 
of 1983) inserting in the Pena! Code 
a new section 228-A and replacing the 
former sections 375 and 376 by the new 
sections 375, 376, 376-A, 376-B, 376-C 
and 376-D. 


The book under notice contains a commen- 
tary on the Penal Code referring to leading 
decisions. A supplement giving the text 
of the Amending Act of 1983 1s also 
given. The book will be mainly useful 
to law students and those interested 
in the criminal law of the country. - 


e ` 


2l. THE LAW OF MONOPOLIES AND 
RESTRICTIVE TRADE PRACTICES IN 
INDIA by H.M.Jhala, Second Edition, 1984. 
(Published by N.M.Tripath: Private Limited, 
Bombay). Price Rs.175/- 


Nobody ıs in business for philanthropy. 
All ts fair in trade and war has never 
been an acceptable norm. Unfair trade prac- 
tices and restrictive trade practices 
are found both within and without the 
country. What constitutes such practices 
must depend on many and varying factors. 
In the U.S. under the Clayton Act an 
alleged restrictive trade practice will 
be ulegal only ıf its effect on competi- 
tion ıs substantial. Under the European 
Community Law for the prohibition in 
Article 85 (1) to apply, the doctrine 
of appreciable effect on competition 
has been invoked. In India, a trade practice 
1S to be judged by reference to its effect 
first on competition, secondly through 
competition on parties, supply and produc- 
tion of g ¿ds and services, and thirdly 
on public interest like weighing and balan- 
cing effect of prices etc. In the interna- 
tional sphere an interesting development 
is the endeavour of the UNCTAD and 


other U.N. agencies to frame a model 
law on restfictive trade practices. On 


5.12.1980 the U.N. General Assembly 
passed a resolution approving the set of 
multi-laterally agreed equitable principles 
and rules for the control of restrictive 
business practices. 


The law as laid down ın the M.R.T.P. 
Act of 1969 has been sought to be made 
more effective and dynamic by the amend- 
ments made by Act 30 of 1984. The 
p: sent edition of the book under notice 
has considered these amendments in 
detail. The text of the Amending Act 
is set out in Appendix I and the effect 
of the changes has been elucidated in 
an Addendum at the beginning of the 
work. In this edition a new Chapter has 
been added on the International Setting 
ind a new para on Collaboration Agree- 
ments. It ıs a commendable feature of 
the book that the exposition of the princi- 


ples ıs lucid and objective taking into 
account all the facets of a problem. 
The present edition maintains fully the 


e« culence of the earlier one. It is sure 
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to prove a „valuable gude to lawyers, 
businessmen and all those concerned 
with the administration of its provisions. 


22. COMMENTARIES ON THE REPRESEN- 
TATION OF THE PEOPLE ACTS by S.K. 
Ghosh Fırst Edition 1985. (Published 
by Law Publishers, Sardar Patel Marg, 
Allahabad- 211 001). Price Rs.60/- 


Broadly speaking democracy ıs a state 
in which the people either directly or 
indirectly through their representatives 
decide their own affairs. That democracy 
is essentially suited to the Indian people 
and was practised at the very root of 
their social structure in the form of 
village panchayats ın the early days 
have been widely recognised. Since democ- 
ratic process ıs essentially controlled 
by the people, laws had to be formulated 
as to how the people's representatives 
should get into the controlling body vested 
with the powers of governance of the 


particular country. Article 326 of the 
Constitution of India provides for the 
election of the representatives to the 


Lok Sabha or House of the People and 
the Legislative Assemblies in the States, 
by the citizens on the basis of adult 
suffrage both for males and females. 
Elections form an immense business 
involving delimitation of constituencies, 
preparation of the electoral rolls, actua! 
conduct of the poll, declaration of the 
results, machinery? to decide technical 
objections at each step in the process, 
the Election Commission to adjudicate 
on challenges to the validity of an election 
etc. Two Acts of Parliament govern 
elections, namely, the Representation 
of the Peoples Act, 43 of 1950 and 43 
of 1951. The Act of 1950 provides for 
allocation cf seats in and the delimitatior 
of constituencies for purposes of election 
to the Lok Sabha and the Legislatures 
of States, the qualification of the voters, 
preparation of the electoral rolls, the 
manner of filling seats in the Rajya Sabha 
to be filled by representatives of Union 
Territories etc. The Act of 1951 provides 
for the conduct of elections to th > Houses 
of Parlament, avea the House or House: 
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of the Legislature of each State, qualifi- 
cations or disqualifications for membership 
of such Houses, corrupt practices and 
other offences at or in connection with 
such elections and the decision of doubts 
and disputes arising out of or in connection 
with such elections. 


The book under review gives the text 
of the two Acts as amended up to date. 
Extracts from the Constitution of India 
of Articles 324 to 329A which make 
provision for the conduct of elections 
etc. are given in the Appendix. The text 
of the Representation of the People 
(Amendment) Ordinance, 1984 (No.15 
of 1984) ts given as an Annexure. Com- 
ments have been provided under some 
sections in both the Acts and under the 
Articles of the Constitution extracted 
in the Appendix in the light of the Supreme 
Court decisions and other leading case 
law. The author rightly points out that 
section 123 dealing with corrupt practices 
is a provision of supreme importance. 
The section has been analysed in depth 
with Citation of all relevant decisions. 
It is easy to agree with the author's 
view that the provisions of the two concer- 
ned Acts have by and large stood the 
test of time and actually eight general 
elections have been gone through. The 
book will be helpful to lawyers and the 
general public concerned with ‘or interested 
in the election procedure. 


23. LAW OF ELECTIONS’ IN INDIA by 
Narendra Chapalgaonker, First Edition, 
1985. (Published by Shree Books, Jagannath, 
New Osmanpura, Aurangabad-431 005). 
Price Rs.90/- 


Election is the act of choosing or selec- 
ting for any office or purpose. In a democ- 
racy elections are the medium through 
which people choose their representa- 
tives not only to Parliament and the 
Legislatures but also to bodies like the 
Panchayats, Municipal Councils and Corpo- 
rations, Co-operative Societies and other 
bodies. Elections are also held to bodies 
like the Board of Trustees, managements 
of educational institutions, cultural organi- 
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sations, charitable institutions etc. Some 
matters are common to these elections 
such as qualifications and disqualifications 
of voters and candidates, conduct of 
the elections, challenging the _ validity 
of the elections and the mode of deciding 
such disputes. In all cases it 1s essential 
that elections are free and fair and purity 
of elections ıs ensured. In India elections 
have become a costly and cumbrous 
affair. Election 1s also held for the offices 
of President and Vice-President of the 
country. 


The book under review is a study of 
the law of elections in India covering 
all important problems which are common 
in respect of all elections. The study 
is topicwise and runs to 14 Chapters. 
Chapter “I serves as an Introduction. 
Chapter If deals with Electoral Roll 
and Chapters II and IV consider qualifica- 
tions and Disqualifications. Chapter V 
is devoted to Reservations, Chapter 
VI to Nominations, and Chapters VII 
and VIH to Corrupt Practices. Chapters 
IX and X.discuss Election Petitions, 
Chapter XI deals with Counting of Votes 
and Chapter XII covers Writ Jurisdiction 
in Election Matters. Chapter XII deals 
with Elections in Meetings and Chapter 
XIV is- devoted to Presidential and Vice- 
Presidential Election. A note on Anti 
Defection law is also appended. The 
book contains a penetrative survey of 
the law relating to elections in India. 
Important decisions up to January, 1985 
have been taken into account. The exposi- 
tion is lucid and analytical. There are 
a large number of typographical errors 
which could have been avoided. At page 
5 Andhra Pradesh is mentioned as a State 
having a bicameral legislature. Quite 
recently it has ceased to be so. At pages 
79-80 it is stated that denunciationt 
of the corrupt practices is on the English 
Statute books for more than a century 
and before then corrupt practices were 
essential feature of British elections. 
Perhaps the word ‘essential’ could have 
been avoided. 


The book under notice is’ bound to be 
immensely helpful to members of the 
Bench and the Bar and to all those engaged 
in the process of election or in its chal- 
lenge. 
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24. INTRODUCTION TO SHIPPING LAWS 
by A.B. Gandhi, First Edition, 1984. 
(Published by Milan Law Publishers, 15/2, 
Navjivan, Bombay-400 006). Price Rs.55/- 


India had sea-borne trade from early 
times. The country has a coast-line of 
more than 4200 miles. Though its shipping 
tonnage exceeds 10 millions, its contribu- 
tion to world shipping is only about 1.4 
per cent. Indian shipping law consists 
chiefly of statutory provisions adopted 
from time to time to give effect to 
international conventions. The statutes 
thus enacted are the Carriage of Goods 
by Sea Act, 1925; the Indian Bills of 
Lading Act, 1956; the Merchant Shipping 
Act, 1958; the Major Port Trust Act, 
1963; and the Indian Port Trust Act, 
1908. Apart from these statutes, the 
Law of Marine Insurance including the 
Marine Insurance Act, 1963 and ıts prede- 
cessors also forms part of the law 
relating to shipping. The instant book 
has dealt with the aforementioned statutes 
concerning shipping in Chapters I to 
HI and V and VI. The topic of marine 
insurance 1s covered by Chapter IV. The 
Introduction explains the -genesis of each 
of the statutes and its main purpose. 
The law is given in the narrative form 
analytically and coherently under each 
heading taking into account the judicial 
decisions pertinent thereto. The book 
will be useful to lawyers, law students 
and all those interested in the subject 
of shipping laws.. 


25. LAW OF OWNERSHIP FLATS AND 
APARTMENTS (with special reference 
to Maharashtra) by A.L. Karmali, Third 
Edition, 1985. (Published by N.M.Tripathi 
Private Limited, Bombay). Price Rs.150/- 


The construction and sale of flats and 
apartments on ownership basis to solve 
the accommodation problem in congested 
urban towns has been successful to some 
extent. It has become now a permanent 
feature of the building trade in cities 
like Bombay. A number of malpractices 
on a large scale had crept into the trade 
due to the activities of unscrupulous pro- 
moters calling for proper checks and 
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control such as the misuse of the deposits 
from prospective flat-owners, delay in 
conveying the title to the land and the 
building put up thereon, bogus sales of 
flats to nominees and dummy persons 
of the builders, defects in construction, 
differences between the plans shown 
to the owners and the sanctioned plan, 
delay in delivering possession of the 
constructed flats though the agreed date 
had elapsedy use of sub-standard materials 
m constructing the buildings, unconscio- 
nable delay in forming an organisation 
of the flat-owners and conveyance of 
title to the property to the said organisa- 
tion etc. In Maharashtra the Government 
on the recommendations of a committee 
appointed to investigate the problem 
enacted tthe Maharashtra Ownership Flats 
(Regulation of the Promotion of Construc- 
tion, Sale, Management, `and Transfer) 
Att, 1963. As for ownership apartments, 
New Delhi has enacted the Apartment 
Ownership Act, 1984 and West Bengal 


the Apartment Ownership Act, 1972. 
The Maharashtra Government enacted 
the Maharashtra Apartment Ownership 


Act, 1970 to provide for the ownership 
of an .individual apartment in a buildmg 
and to make such apartment heritable 
and transferable property. 


The instant book is divided into 2 Volumes. 
The first volume sets out the law of 
ownership flats. It is spread over six 
parts. Part I gives the Text of the Maha- 
rashtra Act and commentary, the Maharash- 
tra Ownership Flats Rules, 1964 and 
Notifications. Part II explains the rights 
of a flat-owner under the Act, Taxation 
and ‘Ownership Flats, Transfer of Flats 
and Income-tax Amendment Act, 1981, 
Tenancy and Licence disputes etc. Part 
II considers relevant judgments. Part 
IV deals with Precedents and Part V 
furnishes Model Bye-Laws of the Flat- 
owners Co-operative Housing Society. 
The second volume sets out the Law 
of Apartment Ownership in four Chapters. 
The first Chapter gives the text and 
a detailed commentary ` relating to the 
Maharashtra .Apartment Ownership Act, 
1970. The second chapter contains the 
Maharashtra Apartment Ownership Rules, 
1972.- The third chapter sets out the 
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America and Germany. The fourth chapter 
is devoted to Precedent of Conveyance 
of an Apartment. 


The present edition has lucidly elucidated 
the complex implications of the Maharash- 
tra legislation enabling both flat-purchasers 
and promoters to understand their respec- 
tive rights and obligations. The book 
has been thoroughly revised and brought 
up to date. The latest case law has been 
included. A new chapter on Transfer 
of flats and the Income-tax (Amendment) 
Act of 1981, has been added. The book 


will be found very helpful by lawyers, 
builders, co-operative societies, flat- 
owners and the public as well. 

26. COMPETING EQUALITIES: LAW 


AND THE BACKWARD CLASSES IN 
INDIA by Marc Galanter, 1984. (Published 
by the Oxford University Press, 2/11, 
Ansari Road, Daryaganj, New Delhi- 
110002). Price Rs.160/- ~ 


The problem of disadvantaged sections 
of the population has existed in India 
for quite a long time. To achive an egalita- 
rian society, to create a just social order 
and to achieve national unity, an elaborate 
system of compensatory discrimination 
in the sense of ‘recompense both for 
historic deprivations and to offset present 
handicaps" giving the disadvantaged sections 
preferential treatment in employment 
education and government service has 
been woven into the Constitution.. While 
Article 14 ensures equality before the 
law, Article 15 prohibits discrimination 
on the ground of religion, caste etc. 
Article 16 provides for equality of oppor- 
tunity in matters of public employment, 
Article 19 postulates the various freedom 
rights and Articles 29 and 30 confer 
protection to minority groups in respect 
of their language | script, culture etc., 
Articles 16 (4), 335, 17, 46 etc., specifi- 
cally recognise the scheduled castes, 
scheduled tribes and backward classes 
and guarantee to them protection and 
preferentiat treatment. Vast sums of 
money are being spent every year on 
this account. Apart from implementing 
thre nalicv hv legislation. the range and 
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sweep of the preferential provisions 
is being elucidated by the Supreme Court 
and the High Courts. The provisions 
have been now for 35 years. Whether 
the mode of compensatory discrimination 
has achieved the objectives for which 
it was adopted and to what extent, whether 
the benefit of the system has reached 
those for whom it was intended, whether 
those benefited have come to regard 
themselves as.a privileged class in their 
respective communities, the heady occu- 
pants of upper class berths - want the 
benefits to be continued to them indefi- 
nitely, Whether the system of compensa- 
tory discrimination has done more harm 
than good to the society as such by placing 
merit under a handicap on the one hand 
and breeding a class of people with para- 
sites mentality on the other are matters 
for dispassionate investigation. The Mandal 
Commission Report asks for an extension 
of the preferential treatment to a vastly 
enlarged group on the basis of caste 
only and already quite a number of commu- 
nities have become vocal and are attemp- 
ting to get included in the list of backward 
communities. At the same time it has 
to be recognised that there has been 
for some time now a mounting confron- 
tation and acrimonious conflict on the 
question of reservation ın educational 
institutions and government services 
etc., posing serious law and order problemsa 


In the book under review, the author 
has surveyed the history of the disadvan- 
tages and the revolt against the same, 


the special legislative representation 
as well as the preferential treatment 
accorded in employment, education and 


government service to integrate an "exclu- 
ded" segment of the society into the 
main stream of national life and the 
Indian experience with those policies. 
The study is presented in three parts. 
Part I sketches the social setting and 
the historical background of the compen- 
Satory discrimination policy, describes 
the major programmes and their admunis- 
tration and opens the question of assessing 
their implementation, Part II considers 
questions like who are the people whose 
entitlement to equality requires departu- 
res from formal equality and the identi- 
fication of the beneficiaries. Part III 


en 


is devoted to a cluster of questions such 
as the scope of the commitment, the 
means allowable and the proper limits 
within which the commitment may operate. 
The author's investigation and study 
of the problem has led him to conclude: 
"The Indian example ts instructive: India 
has managed to pursue a commitment 
to substantive justice without allowing 
that commitment to dissolve competing 


commitments to formal equality that 
make law viable in a diverse society 
with a limited consensus. The Indian 


experience displays a principled eclecticism 
that avoids suppressing the altruistic 
fraternal impulse that animates compensa- 
tory policies, but that also avoids being 
enslaved by it. From afar it reflects 
to us a tempered legalism - one which 
we find more congenial in practice than 
in theory" (p.567). By and large the conclu- 
sion is just. As to the contribution by 
the Courts, the author's view seems 
to be that the Courts have prevented 
compensatory preference from developing 
into a general system of communal quotas 
at the same time ensuring that the compen- 
satory principle ıs not reduced to mere 
tokenism. 


The book under review ıs an exhaustive 
and in-depth study of the subject in all 
its facets. The survey ıs dispassionate 
and highly informative. It will be useful 
not only to lawyers but also to all those 
interested ın national integration. It 
comes at a time when an acrimonious 
debate is going on on the different aspects 
of the reservation policy. 
i 
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27. AN. GAUR'S ARMS, AMMUNITIONS 
AND EXPLOSIVES, Fourth Edition, Revised 
by K.K.Malik, 1985. (Published by Eastern 
Book Company, Lucknow). Price Rs.125/- 
The law relating to arms ammunitions 
and explosives ıs a part of the penal 
law of the country. Restrictions and 
safeguards in relation to the possession 
of firearms “have been imposed in the 
Interests of the State and the maintenance 
of law and order. The Arms Act of 1859 
and the Explosives Act of 1884 as amended 
from time to time and the Rules framed 


‚comments, 
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thereunder furnish the law on the subject, 
Recently on` acount of the acts of tèrro- 
rism and communalism which had manifes- 
ted themselves in several States and 
taken an, ugly turn stringent laws to 
curb the open carrying of arms and the 
Improper use of explosives have been 
enacted. 


The book under notice, after a Chapter 
of prefatory observations sets, out the 
law in two parts; Part I deals with the 
General aspects in relation to Fuire-arms, 
the juristic considerations about the 
use of Fuire-arms and Application of 
the principles of Evidence Act and other 


laws. Part II provides a section-wise 
commentary on the Arms Act, 1959, 
the text of the Arms Rules, 1963, the 


Notifications under the Arms Act, the 
Explosives Act, 1884 with notes and 
the Explosive Substances 
Act, 1908, The Gas Cylinders Rules, 
198], the Static and Mobile Pressure 
Vessels (Unfired) Rules, 1981, the Explosive 
Rules, 1933, and the Rules and Regulations 
relating to Explosives. There are 8 Appen- 
dices giving respectively the Indian Arms 
Act, 1878; the Punjab Dusturbed Area 
Act, ' 1983; the Chandigarh Disturbed 
Areas Act, 19833; the Armed Forces (Punjab 
and Chandigarh) Special Powers Act, 
1983; the Prevention of Damage to Public 
Property Act, 1984; the Terrorist Affected 


Areas (Special Courts) Ordinance, 1984; 
the Criminal Procedure Laws (Punjab 
Amendment) Act, 1984; and the Code 


of Criminal Procedure (Punjab Amendment) 
Act, 1983. A large body of case law 
which had grown since the previous edition 
has been carefully incorporated ın the 
present edition. The book ıs comprehen- 
sive and it is bound to be useful to the 
Bench and the Bar alike. 


The outside wrapper mentions the edition, 


as the Fifth Edition, while at other places 
it is stated to be the Fourth Edition. 
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28. BHATNAGAR'S COMMENTARIES 
ON THE SOCIETIES REGISTRATION 
ACT, 1860, Fifth Edition, 1985. Revised 
by Vijay Malik. (Published by Eastern 
Book Company, Lucknow). Price Rs.60/- 


Societies and associations are formed 
now and then to promote inter alia literary, 
scientific, cultural and charitable objects. 
Such societies and associations own pro- 
perty both moveable and immoveable 
as such. To enable such bodies to sue 
or be sued they must have a legal persona. 


Such status ıs conferred on them on 
registration. The Societies Registration 
Act, 1860 was enacted to lay down a 


procedure for the registration of such 
societies or associations and invest them 
with the legal status of a corporation 
or a legal person. This Act is a central 
enactment. It does not however apply 
in the State of Andhra Pradesh (Telengana, 
Area), Jammu and Kashmir, Madhya 
Pradesh, Mysore, Rajasthan, Tamil Nadu 
and West Bengal where independent legis- 
lations have been enacted. Thus for ms- 
tance in Tamil Nadu, the subject is gover- 
ned by the Tamil Nadu Societies Regis- 
tration Act, 1975 (Tami! Nadu Act 27 
of 1975). Even in the States where the 
Central Act applies, the States have 
amended the Act. The instant book has 
taken note of all such amendments and 
even though there are independant State 
Acts the entire commentary has been 
given under the present Act. A compara- 
tive table of the sections of the indepen- 


dant State enactments corresponding 
to the Central Act proyisions given at 
pages il and 12 ıs a helpful feature. 


The commentaries carry synopsis headings 
and are lucid. Leading case law has also 
been incorporated. The book wul prove 
useful to those for whom it ıs intended. 
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29. RURAL DEVELOPMENT AND HUMAN 
RIGHTS IN SOUTH ASIA (Report of 


a Seminar held in Lucknow,4 to 9 Decem-- 


ber, 1982, organised by the International 
Commission of Jurists and Human Rights 
Institute, Lucknow. (Published by N.M. 
Tripathi: Private Limited, Bombay. 


It ıs generally accepted that the socio- 
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economic structure at the village level 
in the countries of South Asia has kept 
the rural poor -ın semi-serfdom, in a 
state of abject poverty and subject to 
domination by the rich farmer, the trader 
and the money-lender. Human rights 
may not mean much to the vast majority 
of illiterate and poverty-stricken people. 
The U.N.Universal Declaration of Human 
Rights is to them just a scrap of paper 
and nothing more. Human rights are 
inextricably: linked with the process 
of development. The elements of the 
right to development are to be found 
particularly in Articles 18, 19, 20, 21, 
22, 23 and 28. The Seminar brought toge- 
ther experts with grass-roots experience 
in rural development matters and concerned 
human rights from different countries 
of South Asta and the topics chosen for 
discussion included the impact of agricul- 
tural and economic policies; land reforms, 
social structures ın villages, landless 
labour, bonded labour, the role of women, 
the population explosion, tribals and 
other disadvantaged munorities, migrants, 
violence and  counter-violence, health 
problems and services and legal services 
in the rural areas. The most important 
perhaps among the conclusions reached 
was that only a strong political will 
coupled with solidarity among the rural 
poor and their effective and self reliant 
organisation can give them the power 
to combat those that dominate them 
and enable them to improve and develop 
the quality of their lives. It was felt 
that every effort must be made to foster 
the growth of a countervailing power 
in the hands of the rural poor to help 
to determine the nature of the development 
process and to benefit from ıt. The instant 
publication sets out in full the conclusions 
and recommendations of the Seminar 
together with the working papers, the 
opening speech of Chandrachud, C.J., 
and the keynote addresses of Dr. Clarence 
Dias and Prof. Upendra Baxi. - 
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30. A CONCISE DICTIONARY OF LAW. 
(Published by the Oxford University Press. 


There are a number of well-known law 
dictionaries like Stroud's Judicial Dictio- 
nary, Bouvier's Law Dictionary, Wharton's 
Law Lexicon etc. The present’ dictionary 
is one cast in a different mould. It ıs 
designed primarily for the benefit of 
persons who though not lawyers need 
some legal knowledge in pursuit of their 
day to day work like business people, 


social workers, chartered surveyors and 
accountants, civil servants, local govern- 
ment officers, probation officers etc. 
The dictionary has been compiled by 


lawyers ın understandable language free 
from technical jargon with an extensive 
cross-reference system. It reflects also 
the many recent changes in the law due 
to the impact of the European Economic 
Community (EEC) and changes in legisla- 
tion up to and including the Criminal 


The Madras Law Journal 


35 


Justice Act, 1982. In all there are about 
1500 entries defining and explaining mayor 
terms, concepts and processes of law. 
The dictionary will prove helpful to law 
students and those for whom ıt ts intended, 
not only in England but also in countries 
where the legal system is founded on 
English law. 


31. ALSO RECEIVED: Qurg waésejéaror Flu 
Aara sss, Q5168H 2 SALETA RLO UNDE, 
GSPASE SLQJUN®A Frew 

uamıı` Nadu Buildings (Lease and Rent 
Contro!) Act); 


wngore par Gp GUTE eri 


(Madras City Tenants Protection Act) by 
orth. 29. agod, Fa 7s 

First Edition, 1984. (Puplisned by = Sri 
Kanthimathi Noolagam, T22, Gnanavolivu 
Street, Thirunagar, Jaffarkhanpet, Mad- 
ras-600 095). Price Rs.6/- 
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THE SUPREME COURT OF INDIA capacity was again further increased 
to 4000 tons a day in 1977. Disputes 


(Original and Civil Appellate Jurisdiction) 


Present- Y.D.Tulzapurker, Ranganath 
Misra and V.Khalid, JJ. a 
*Writ Petition Nos. 8698-99 of 1983; 


Cıvıl Appeal Nos. 1495-96 of 1984 and 
S.L.P. (Civil) No.3482 of 1984. 
26th February, 1985. 


E.I.D. Parry (India) Ltd. and others 
Petitioners* 


Ve 


State of Tamil Nadu and others 
Respondents. 


Industrial Disputes Act (XIV of : 1947), 
Sectton 25FFA - Dispute regarding closure 
of a century and half old sugar factory 
- Closure likely to affect not only large 
number of workmen but also producers 
of sugarcane and thus likely to bring 
about large scale unemployment ın the 
locality - Held the factory should be 
kept going with a reduced staff in the 
interest of all concerned - Suitable direc- 
tions issued to enable the factory to 
be run on an economically wiable bastis. 


[Para. 5] 
The Judgment of the Court was delivered 


by 4 

RANGANATH MISRA, Ja- The Nellikup- 
pam Sugar Factory, one of the factories 
run by E.1.D. Parry (India) Ltd., was 
founded in 1845 and has been manufac- 
turing sugar, candy and other sugar based 
products. The crushing capacity of the 
sugar factory was 2200 tons of cane 
per day up to 1969. In February that 
year the Company decided to increase 
the said capacity to 2800 tons and that 


arose as to the labour strength in the 
sugar unit and two associate manufac- 
tories being a distillery and a CO2 unit 
- as also the cane offices (hereinafter 
referred to as 'FACTORY'), and by ari 
Award dated December 23, 1977, such 
strength was determined at 1,700 regular 
workmen and 100 casua! labourers. In 
January 1978, there was a bipartite settle- 
ment accepting the figures given in the 
Award and that settlement remained 
operative till almost the end of 1981. 
In December that year, the Union raised 
a charter of demands mainly focussed 
upon wages. As there were certain vacan- 
cies within the approved strength, the 
Union also asked for filling up the same. 
The management thereupon wanted a 
review of the strength fixed in the settle- 
ment of 1978 and negotiations were carried 
on for quite some time with a view to 
resolving the dispute the management 
asking for a scaling down of the strength 
on the ground that ıt was not economi- 
cally viable to continue with that strength 
of the labour force, as fixed earlier, 
and the workmen insisting upon the imple- 
mentation of the agreed strength. When 
the bipartite negotiations did not yield 
any useful result, the Company ultimately 
issued a notice on June 7, 1983, for 
a close down of the factory with effect 
from August 8, 1983, on the ground of 
continued loss arising out of and connnec- 


ted with the excess labour strength 
and high rate of wages as compared 
to the rates payable in sugar industry 


under the scales fixed by the Sugar Wage 
Board. On July 4, 1983, the State Govern- 
ment of Tamil Nadu directed reference 
of the two disputes under Section 10 
(1) (d) read with Section 12 (5) of the 
Industrial Disputes Act, 1947 ('Act' for 


2 í 


short), to the Tribunal for adjudication, 
On August 1, 1983, the State Government 
again made another reference relating 
to the justification of closure. On that 
very day an order was made by the State 
Government under Section 10B of the 
Act as amended in the State of Tamil 
Nadu prohibiting the closure of and strike 
in the factory pending adjudication of 
the dispute referred to the Tribunal. 


2. The three questions which thus came 
to be referred to the Tribunal were the 
following:- 


"1, Whether the action of the manage- 
ment in not filling up the existing vacan- 
cies as per the 18 (1) settlement dated 
30.1.1978 and insisting on reduction 
of labour strength in view of the changed 
circumstances on the plea that the 
18 (1) settlement provides for such 
a review, is justified, and to give apprb- 
priate directions; 


2. Whether the insistence by the manage- 
ment on reduction of the existing labour 
strength as a pre-condition for dis- 
cussing the charter of demands consis- 
ting of 30 items given by the workers 
on 16.1.81 1s justified, and to give 
appropriate directions’; and 


3. Whether the proposal to close down 


the manufacturing activities of the 
Sugar Factory of E.LD. Parry (india) 
Ltd., Nellikuppam, including the Dıs- 


tillery and the CO2 Units and the Regio- 
nal Cane Offices of the Factory functio- 
ning at the followimg addresses with 
effect from the &th August, 1983, 
as mentioned ın the notice of closure 
and 7th June, 1983 issued by the manage- 
ment under Section 25FFA of the Indus- 
trial Disputes Act, 1947 (Central Act 
XIV of 1947) is justified, 1f not to give 
appropriate directions?" 


3. The writ petitions were filed by the 
Company impugning the validity of Section 
10B of the Act as amended in the State 
of Tamil Nadu as also the Govérnment 
Order prohibiting the closing down of 
the factory. This Court by Order dated 
August 10,°1983, directed after hearing 
the parties that there would be a stay 
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of the operation of the Government 
Order prohibiting closure subject to certain 
directions. Those directions authorised 
the factory to continue to operate with 
a reduced staff/labour force of 952 work- 
men and so far as the excess strength 
ef 950 was concerned, the closure was 
permitted to take effect from midnight 
of 8/9th August, 1983 on the basis of 
“last come, first go". This Court also 
directed that the wages of the workmen 
who would continue in employment would 
not stand reduced to the level of the 
Sugar Board's Awards as amended from 
time to time and accepted by other 
sugar factories in the State. The Court 
directed the Tribunal to determine within 
a period not exceeding three months 
the strength of the, workmen required 
to operate the factory taking into conside- 
ration all relevant factors including stren- 
gth of workmen ın neighbouring sugar 
factories with similar capacity operating 
in the State of Tami Nadu. 


4. The Tribunal heard parties and by 
its Award dated December 22, 1983, 
came to hold: 


"The proposal to close down the manu- 
facturing activities of the Sugar Factory 
of ELD. Parry (India) Ltd., Nellikuppam, 
including the Dustillery and the CO2 
units and the 4 Regional Cane Offices 
of the Factory with effect from 8th 
August, 1983, as mentioned in the notice 
of ciosure dated 7th June, 1983, issued 
by the Management under Section 25FFA 
of the Industriai Disputes Act, 1947, 
ts justified." 


It answered the direction of this Court 
by fixing the strength of workmen, inclu- 
ding staff, at 925 and held that with 
that number the factory and the connected 
units could operate. Therefore, the Tribunal 
founds 


"I am constrained to hold that there 
is no need to close the sugar factory 
and other units in the interests of 
the workmen and large number of cane 
growers who have raised sugarcane 
cultivation which ıs said to be ripe 
for crushing." : 
The Tribunal answered the other question 


Qu 


in favour of the management while exami- 
ning the issue relating to justifiability 
of closure. Thereupon the Award has 
been challenged in this Court by the 
Union of the workmen as also the staff 
Union in CA. 1495/84 so far as the 
Tribunal came to hold that the decision 
to close down the factory was justified 
and the reduction of the labour strength 
and ın answering the other questions 
against them and C.A. 1496/84 has 
been filed by the management challenging 
the conclusion that the factory should 
operate with a labour strength of 925. 
SLP (Civil) No.3482/84 has been filed 
by the Union challenging the Award so 
far as it relates to reduction in the stren- 
gth of the labour. Both the writ petitions 
as also both the appeals and the Special 
Leave Petition were clubbed together 
for hearing and a joint hearing has been 
given. 


5. In course of hearing we were impressed 
by the fact that the factory was almost 
a century and a half old and appeared 
to be the most ancient as also the premier 
industry of the area. In view of the fact 
that the factory required a sizeable quan- 
tity of sugarcane for its business, people 
in the locality had been growing sugarcane 
and the Tribunal had found that a lot 
of sugarcane was standing in the fields. 


Closure of the factory was not only going. 


to affect adversely the workmen but 
also the producers of sugarcane and was, 
therefore, likely to bring about unemploy- 
ment to a sizeable population ın the 
locality. Though the Tribunal came io 
hold that the closure notice was valid 
and justified, ıt also recorded a finding 
pursuant to the direction of this Court 
dated August 10, 1983, that with a viable 
unit of 925 workers, including staff, 
the factory could run. We found that 
tf the factory was not closing down and 
was to operate, apart from _ providing 
a ready market for the sugarcane growers, 
provision for employment of at least 
925 people would be made. In course 
of hearing we had, therefore, suggested 
to learned Counsel for the parties that 
every effort should be made to keep 
the factory going and scope for emplo- 
ying as many of the displaced workmen 
as possible should be explored. With a 
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view to providing adequate opportunity 
for the said purpose the hearing of the 
matter was adjourned on more than one 
occasion. We Were satisfied that learned 
Counsel! appearing for the parties appre- 
ciated our approach to the matter and 
considerable pains to evolve an 
acceptable formula which would alleviate 
the hardship of workmen to the maximum 
extent possible and ultimately left the 
matter to us for final disposal. Keeping 
in view the submissions and facts placed 
after exploring the possibilities of settle- 
ment, we direct disposal of all the afore- 
said cases on terms indicated below. 


6. The Award of the Special Tribunal, 
Madras, dated December 22, 1983, in 
Industrial Dispute Case No.1/&83, ıs hereby 
confirmed. All the writ petitions, appeals 
and „special leave petition are dismissed 
subject to further directions as detailed 
below which shall be tmplemented without 
in* any way affecting the confirmation 
of the Award as directed above: 


{a) The Company shall within 15 days 
from the date of this order and at any 
rate not later than March 15, 1985, take 
into employment 384 workmen on ıts 
labour rolls and the above 384 workmen 
shall be appointed in categories in which 
vacancies have already arisen (including 
vacancies against which 64 persons belong- 
ing to the labour category have been 
appointed on temporary basis) and the 
categories in which vacancies will arise 
in the future years. The aforesaid number 
of persans to be given employment shall 
include 76 employees (64 workmen and 
12 members of the staff) already appointed 
on temporary basis during the first half 
of 1984; 


(b) The company shall within 15 days 
from now, after filling in the vacancies 
out of 183 posts so as to make up the 
strength of 183 as fixed by the Tribunal, 
recruit 30 more persons on the staff 
rolls against categories ın which vacancies 
are anticipated. 


Out of the above workmen (labour and 
staff), those who cannot be appointed 
against vacancies in categories in accor- 
dance with the strength fixed as per 
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the Award shall be borne ‘on the rolls of 
an additional workmen pool to be set 


up by the management; 


(c) Workmen shall be appointed as stated 
above on the basis of last go, first come 
in the categories ın which retirements 
are to take place and if requisite number 
of persons to be fitted into such categories 
are not available from amongst the excess 


workmen, appointments shall be made 
in the lower/other categories ın which 
workmen are available provided that 


the above procedure shall not apply to 
the 76 employees (64 labour and 12 staff) 
already appointed by the Company on 
temporary basis during the first half 
of 1984 and who are to be confirmed 
in employment now; 


(d) Vacancies arising in different cate- 
gories in accordance with the strength 
determined by the Special Industral 
Tribunal as a result of retirements or 
for any other reason shall be filled in 
from amongst workmen borne on the 
additional workmen pool except in the 
case of the posts which may require 
statutory or specified qualifications for 
which persons with such a qualification 
are not available in the additional workmen 
pool. Such recruitment ın the excepted 
cases would, however, be over and above 
the number in the additional! workmen 
pools 


(e) Any vacancy that may arise in the 
additional workmen pool shall not be 
filled up and be abolished and the strength 
of the additional workmen poo! shall 
progressively be reduced until all such 
workmen are absorbed ın the regular 
vacancies arising in terms of the Award 
or cease to be in service of the Company 
for any reason; the additional workmen 
pool shall in this process come to an 
end and cease to exist; 


(f) Workmen borne on the additional 
workmen pool shall be allocated such 
jobs as are available from time to time 
at any location in Nellikuppam and this 
may include jobs of multiple skills or 
jobs of intermittent nature to ensure 
mobility of utilisation; 

(g) There shall be no reduction ın the 
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wages of workmen who have been continued 
in employment in terms of the order 
dated August 10, 1983, of this Court 
but the operation of paragraph 3 of that 
order will cease to have effect on and 
from January 1, 1984, and their emoluments 
will be in accordance with the operative 
settlements as if paragraph 3 of the 
order had never been there. 


In order to facilitate future recruitment 
on the Sugar Wage Board pattern of 
wages, im respect of future recruits all 
the existing workmen shall be placed 
in the Sugar Wage Board pattern of wages 
(Pay, Dearness Allowance and other 
allowances) with effect from March 1, 
1985. The Company ıs directed to treat 
the excess amount over and above the 
Sugar Wage Board Pattern of wages 
as applicable to other workmen in other 
sugar factories in Tamil Nadu as ‘personal 
allowance’ admissible to such workmen 
and this 'personal allowance' shall continue 
to be paid to the workmen until their 


retirement , cession or superannuation 
from service for any reason. 
"Personal allowance" shall be treated 


as regular pay for the purposes of all 
other service benefits as existing and 
shall include increments and allowances 
admissible under operative settlement; 


(h) The 384 workmen on labour rolls 
and the 30 workmen on staff rolls in 
excess Öf the strength determined by 
the Award shall be offered employment 
within 15 days from the date of this 
order and their wages shall also beas per 
the provision made in the clauses above 
with effect from the date of their joining 
service; 


(i) The Company shall be entitled to 
make future fresh employment (employ- 
ment not covered by this order) at Sugar 
Wage Board pattern of pay and allawances 
as may be applicable from time to time 
to workmen in sugar industry in the State 
of Tamil Nadu; 


() If and when the Company requires 
employment of casual labour, preference 
shall be given, as far as _ practicable, 
to the persons who were borne on „the 


~ 
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casual labour rolls of the Company up 
to August, 1983. 


(k) The Company shall create a fund 
within three months hence by contributing 
a sum of rupees five lakhs to form the 


nucleus for the purpose of providing 
opportunities to the displaced workmen 
(being the residue after 384 workmen 


and 30 staff are taken into employment) 
for their rehabilitation. The Labour Commi- 
ssioner of Tamil Nadu, the District Magis- 
trate of South Arcot, the General Manager 
of the Factory and a representative of 
the Union of the workmen and another 
of the staff union with the Labour Commis- 
sioner as the Chairman shall be the mem- 
bers of the Committee to explore schemes 
of rehabilitation and shall work out the 
details of the schemes. In the event 
of necessity to have directions ın the 
matter of implementation of the schemes, 
parties shall be entitled to approach 
the High Court of Madras. The contribu- 
tion by the Company shail be treated 
as an interest free loan to the Rehabili- 
tation Fund. 


7. All parties shall bear their respective 
costs. 


8. Before we part with the matter, we 
record our appreciation of the co-opera- 
tion shown by Counsel for all the parties 
in the matter of keeping the Factory 


going. 


VK., Order accordingly. 
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THE SUPREME COURT OF INDIA 
(Original Jurisdiction) 
Present:- P.N.Bhagwatt, Amarendra 


Nath Sen and Ranganath Misra, JJ. 


*Writ Petitions (Civil) Nos. 


4309 and 7179 of 1982. 


6756, 84833 
i7th October, 1984. 


Smt. J.S.Rukmani, etc. ~ Petitioners* 


Ve 


Government of Tamil Nadu and others 
Respondents. 


(A) States Reorganisation Act (XXXVII 
of 1956), Section 86 and Fifth Schedule 
- Liability for pension created by a succes- 
sor State subsequent to appointed date - 
If covered by Section 86. 

It is obvious on a plain grammatical 
construction of Section 86 of the States 
Reorganisation Act that the labılıty 
of an existing State in respect of pension 
which passes to or 1s apportionable between 
the successor State or States ın accordance 
with the provisions of the Fifth Schedule 
is a liability in respect of pension under 
an existing law. The ltiability may be 
in praesentt or it may be a liability to 
arise in future, but it must be a lability 
under an existing provision of law and 
it us that liability which ıs to pass to 
or be apportionable between the successor 
State or States in accordance with the 
provisions contained in the Fifth Schedule. 
Section 86 could not possibly be intended 
to refer to a lability which may subse- 
quently be created by a provision of 
law which may be enacted in future by 
any particular State. The words of the 
section are "the liability of the existing 
States." It must therefore be a liability 
of an existing State and not a hability 
of a successor State which may come 
into being as a result of a future legisla- 
tion passed by that State. It ıs therefore 
clear beyond doubt that Section 86 and 
Paragraphs 1 and 3 of the States Reorgani- 
sation Act Fifth Schedule do not cover 
a case where a lability for pension is 
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created by a successor State subsequent 
to the appointed date, namely, Ist October, 
1956. [Para. 8] 


(B) New Family Pension Rules (1964), 
T.N. Government Notification G.O.MS/63 
(Finance) dated 18.3.1982 - Restrictive 
limitation imposed by - Constitutional 
vahdity - If wolative of Article 14 of 
the Constitution. 


The object of the Notification dated 
26.5.1979 extending benefit of family 
pension to the members of the family 
of Government Servants who retired 
prior to 1.1.1964 does not warrant any 
distinction to be made between the widows 
of one class of Government servants 
and the widows of another class merely 
on the basis of the place where the Govern- 
ment servant last served at the time 
of superannuation, although in both cases 
the Government Servant served the same 
State, namely, the former State of Madras 
and superannuated before the reorganisa- 
tion of the States. Hence, the restrictive 
limitation imposed by the Government 
Order dated 18.3.1982 confining the benefit 
of family pension to the members of 
the family of only those Goverment 
Servants who last served at a place falling 
within the territories of the successor 
State of Tamil Nadu must be held violative 
of Article 14 of the Constitution and 
hence unconstitutional and void. {[Para. 9] 


The Judgment of the Court was delivered 


by 

BHAGWATI, J.a- These writ petitions 
raise a common question of law relating 
to the liability of the, State of Tamil 
Nadu for payment of family pension 
to widows of employees who were ın 
the service of the former State of Madras 
and who retired from service’ before 
reorganisation of States under the States 
Reorganisation Act, 1956. The facts 
giving rise ta these writ petitions are 
almost identical and ıt will, therefore, 
be enough if we state the facts of only 
one writ petition, namely, Writ Petition 
No.4309 of 1982. 


2. This writ petition came to be initiated 
as a result of a letter addressed to this 


Court by the petitioner complaining that 
though she was the widow of an employee 
of the former State of Madras, who retired 
before the reorganisation of the States, 
under the States Reorganisation Act, 
1956, she was not being given the benefit 
of family pension which was granted 
by the State of Tamil Nadu under a Notifi- 
cation dated 26th May, 1979. The letter 
of the petitioner was treated as a writ 
petition and notice was issued to the 
State of Tamil Nadu and since it appeared 
that the State of Tamil Nadu was disputing 
its liability to pay family pension to 
the petitioner on the ground that the 
deceased husband of the petitioner was 
serving in Cannanore at the time of 
his retirement and that Cannanore having 
become part of the State of Kerala as 
a result of the provisions of the States 
Reorganisation Act, 1956, it was the 
State of Kerala which was hable to pay 
family pension, 1f at all, to the petitioner, 
the Court also joined the State of Kerala 
as a respondent to the writ petition and 
issued notice to the ‘State of Kerala. 
It was common ground between the parties 
that the husband of the petitioner was 
in the employment of the former State 
of Madras and was serving as Deputy 
Inspector of Schools until 19th August, 
1954 when he retired from service on 
superannuation. The place where he served 
last as Deputy Inspector of Schools was 
Cannanore and after his retirement, 
he settled down in his ancestral house 
in Village Kunniser1 in Palghat District 
which was originally part of the former 
State of Madras but which on the reorgani- 
Sation of the States came to belong to 
the State of Kerala. The husband of 
the petitioner was, for the sake of conve- 
mence, drawing his pension from the 
nearer Sub-treasury ın Palghat until 
his death which occurred in July, 1963. 


3. It appears that the State of Tamil 
Nadu introduced New Family Pension 
Rules, 1964 granting benefit of pension 
to the family of a Government servant 
on his death but this benefit was confined 
only to the members of the family of 
those Government servants who retired 
from and after Ist April, 1964. The ques- 
tion of extending this benefit to the 
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members of the famıly of Government 
servants who retired prior to Ist April, 
1964 was considered by the Third Tamıl 
Nadu Pay Commission and in rts report 
it recommended "extension of the family 
pension benefits to the families of the 


Government servants who retired prior 
to Ist April, 1964". Pursuant to this 
recommendation made by the "Third 


Tamil Nadu Pay Commission, the State 
of Tamil Nadu issued the Notification 
dated 26th May, 1979 extending the benefit 
of family pension to the members of 
the family of Government servants who 
retired prior to Ist April, 1964. Paragraph 
/ of this Notification is material and 
we may therefore reproduce it ın extenso: 


"7. Employees not covered by the New 
Family Pension Rules, 1964, fall under 
the following three categories:- 


(1) those who are still in service. 
retired and are 


(11) those who have 

alive, and 

(u) those who have died. 
(a) Considering the hardship to the 
families of employees not covered 
by the New Family Pension Rules, 
1964, the Government direct that the 
family of an employee belonging to 
any of these three categories and having 
completed at least a year's service 
be sanctioned, on death of the employee, 
Iamily pension at a flat rate of Rs.100/- 
per month. Families of employees who 
have already died will be sanctioned 
family pension at this flat rate of 
Rs.100/- per month with effect from 
the Ist April, 1979. 


(b) A person in receipt of family pension 
under the old Rules shall have the 
option to retain it, if it ıs found to 
be snore advantageous than what would 
be available under (a) above. In this 
case, such family pension and the Dear- 


ness Allowance thereon immediately 
before the coming into force of these 
orders shall be taken together and 


the sum total of these amounts shall 
henceforth constitute the family pension." 
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4. The contention of the petitioner based 
on this paragraph of the Notification 
dated 26th May, 1979 was that she was 
entitled to family pension at the rate 
of Rs.100/- per month with effect from 
Ist April, 1979 since her husband was 
an employee of the former State of 
Madras and had retired prior to Ist April, 
1964 and subsequently died. The petitioner 
made an application to the Secretary 
to the Government of Tamil Nadu on 
5th July, 1981 for grant of family pension 
at the rate of Rs.100/- per month under 
Paragraph 7 of the Notification dated 
26th May, 1979 and on this application, 
the Government of Tamil Nadu intimated 
to the petitioner through a letter dated 
22nd November, 1981 addressed by the 
Joint Director of Schools Education that 
the family pension of Rs.100/- per month 
was sanctioned to the petitioner’ with 
effect from Ist April, 1979. The petitioner 
was accordingly paid family pension at 
the rate of Rs.100/- per month for a 
period of about 6 months. Surprisingly, 
on 20th April, 1982, the Under Secretary 
to the Government of Tamil Nadu addre- 
ssed a letter to the petitioner stating 


that because the petitioner's husband 
last served in Cannanore at the time 
of his retirement and Cannanore does 


not now form part of the present State 
of Tamil Nadu the petitioner was not 
entitled to the grant of family pension 
under the clarification issued by the 
Government of Tamil Nadu in its G.O.MS/ 
63 (Finance) dated 18th March, 1982. 
This Notification sought to clarify that 
if the place of retirement of an employee 
or the place where he was last serving 
at the time of his death while in service, 
did not form part of the present State 
of Tami! Nadu, the widow of such employee 
would not be entitled to the benefit 
of family pension under the Notification 
dated 26th May, 1979 and it was on the 
basis of this clarification that the family 
pension which was being paid by the 
State of Tamil Nadu to the petitioner 
was discontinued by the letter dated 
20th April, 1982. The petitioner being 
obviously a woman without any means, 
ıt was not possible for her to get relief 
by filing a regular writ petition and she 
therefore sought to invoke the jurisdiction 
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of this Court by addressing a letter com- 
plaining of discrimination against her 
and praying that family pension at the 
rate of Rs.100/- per month should be 
directed to be paid to her by the State 
of Tamil Nadu under the Notification 
dated 26th May, 1979. 


5. The State of Tamil Nadu as also the 
State of Kerala appeared in answer to 
the notice issued by the Court and each 
tried to throw the responsibility for 
payment of the family pension on the 
other, without disputing that the amount 
of family pension was payable to the 
petitioner but only raising the question 
as to who should be made liable to pay 
the same. Since the hearing of this writ 
petition as also the other three writ 
petitions filed by widows similarly circum- 
stanced were likely to take some time 
ın reaching hearing, the Court made 
an interim order directing each of the 
States of Tamil Nadu and Kerala to pay 
a sum of Rs.50/- per month to the petitio- 
ner as also to the widows who had moved 
the other three writ petitions in order 
to enable them to survive. On these 
facts, the question which falls for conside- 
ration ıs as to which State ıs liable to 
pay the amount of famsly pension to 
the petitioner, the State of Tamil Nadu 
or the State of Kerala. 


6. Now one position is clear namely that 
the petitioners cannot claim any family 
pension under the Kerala Pension Rules 
since the Kerala Pension Rules admitted 
on their terms applye only in cases of 
Government servants who retired from 
and after Ist April, 1964 while the husband 
of the petitioner retired in August, 1954 
and the respective husbands of the petitio- 
ners in the other three writ petitions 
also retired before 3lst August, 1964. 
Moreover, the husband of the petitioner 
was at no time an employee of the State 
of Kerala which comes into being on 
lst October, 1956 under the States Reorga- 
nmisation Act, 1956 since he retired from 
service long before that date and obviously 
therefore the petitioner could not claim 
_ any family pension from thé State of 
Kerala under the Kerala Family Pension 
Rules. The same position obtained also 
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in regard to the _ respective husbands 
of the petitioners in the other three 
writ petitions. The only question which 
therefore calls for consideration is as 
to whether the petitioners in these four 
writ petitions are entitled to claim family 
pension under the Notification dated 
26th May, 1979 and if so, whether they 
are entitled to claim each family pension 
from the State of Tamu Nadu or from 
the State of Kerala. The learned Additional 
Solicitor General appearing on behalf 
of the State of Tamil Nadu placed strong 
reliance on Section 86 of the States 
Reorganisation Act, 1956 read with Fifth 
Schedule of that Act. Section 86 reads 
as follows: 


"Section 86 : Penstons:- The liability of 
the existing States in respect of pensions 
shall pass to, or apportioned between, the 


successor States in accordance with 
the provisions contained in the Fifth 
Schedule." 


7. The Fifth Schedule consists of 5 para- 


graphs but we are concerned only with 
paragraphs 1 and 3 which are in the 
following terms: 


"Il. Subject to the adjustments mentioned 
in paragraph 3, the successor State 
or each of the successor States shall, 
in respect of pensions granted before 
the appointed day by an existing State, 
pay the pensions drawn in its treasuries. 


3. In any case where there are two 
or more successor States, there shall 
be computed, in respect of the period 
commencing on the appointed day and 
ending on the 3lst day of March, 1957 
and in respect of each subsequent finan-— 
cial year, the total payments made 
in all the successor States in respect 
of the pensions referred to ın paragraphs 
1 and 2. That total representing the 
liability of the existing State in respect 
of pensions shall be apportioned between 
the successor States in the population 
ratio and any successor State paying 
more than its due share shall be remm- 
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bursed the excess amount by the succes- 
sor State or States paying less." 


8 It ıs obvious on a plain grammatical 
construction of Section 86 that the liabi- 
lity of an existing State in respect of 
pension which passes to or ıs apportionable 
between the successor State or States 
in accordance with the provisions of 
the Fifth Schedule ıs a liability in respect 
of pension under an existing lew. The 
liability may be in praesentt or it may 
be, a liability to arise in future, but it 
must be a liability under an existing 
provision of law and ıt 1s that liability 
which ıs to pass to or be apportionable 
between the successor State or States 
in accordance with the provisions contained 
in the Fifth Schedule. Section 86 could 
not possibly be intended to refer to a 
lhability which may subsequently be created 
by a provision of law which may be enacted 
in future by any particular State. The 
words of the Section are "the liability 
of the existing States". It must therefore 
be a liability of an existing State and 
not a liability of a successor State which 
may come into being as a result of a 
future legislation passed by that State. 
If the construction canvassed on behalf 
of the State of Tamil Nadu were accepted, 
it would lead to a_startling result, namely, 
that a successor State by enacting legisla- 
tion creating a liability for pension would 
be able to pass on that liability to the 
other successor States which could never 
have been intended by the legislature. 
This view which we are taking 1s reinforced 
by Paragraphs | and 3 of the Fifth Sche- 
dule. Paragraph 1 on its plain’ terms 
refers to "pension granted before the 
appointed date by an _ existing State." 
It applies only in respect of a pension 


which ıs granted before Ist October, 
1956 being the appointed date under 
the States Reorganisation Act, 1956 


and it has no reference whatsoever to 
any pension granted subsequent to that 
date. Moreover Paragraph 3 also makes 
ıt clear that it ıs only the liability of 
an existing State in respect of pension 
which 1s required to be apportioned 
between the successor States ın the popula- 
tign ratio. It ıs therefore clear beyond 
doubt that Section 86 and Paragraphs 
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1 and 3 of the Fifth Schedule do not 
cover a case where a liability for pension 
is created by a successor State subsequent 
to the appointed date, namely, lst October, 
1956. The relance placed by the learned 
Additional Solicitor General on behalf 
of the State of Tamil Nadu on Section 
86 read with Paragraphs! and 3 of the 
Fifth Schedule is therefore muisconceived 
and the argument based upon ıt must 
be rejected. 


9. If Section 86 read with Paragraphs 
l1 and 3 of the Fifth Schedule has no 
applicability, the question before us 
resolves into a very narrow one, namely, 
whether the lability for family pension 
created by the State of Tamu! Nadu under 
the Notification dated 26th! May, 1979 
is limited only to cases of those Govern- 
ment servants who were last employed 
at a place which falls within the terri- 
torial limits of the State of Tamil Nadu. 
The argument of the petitioners was 
that their respective husbands were in 
the service of the former State of Madras 
and they retired as such Government 
servants at a time when the State of 
Madras was in existence and if the State 
of Tamil Nadu which ıs the successor 
State to the State of Madras has issued 
a Notification dated 26th May, 1979 
granting the benefit of family pension 
to the widows of Government servants 
who retired prior to Ist April, 1964, 
the petitioners must be held to be entitled 
to the benefit of such family pension, 
since they satisfied all the conditions 
requisite for the ° applicability of grant 
of family pension under the Notification 
dated 26th May, 1979. Now it was not 
the contention of the State of Tamil 
Nadu that Government servants who 
were in the employment of the State 
of Madras and who retired before the 
State of Tamil Nadu came into being 
as a result of the States Reorganisation 
Act, 1956 were not entitled to the benefit 
of family pension under the Notification 
dated 26th May, 1979. The State of Tamil 
Nadu conceded that the widows of such 
Government- servants were entitled to 
grant of family pension under the Notifica- 
tion dated 26th May, 1979 provided such 
Government servants were at the date 
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>Í superannuation serving at a place 
hich on the reorganisation of the States 
ell within the territories forming part 
if the State of Tamil Nadu. Only ground 
m which the State of Tamil Nadu sought 
to exclude the petitioners from the benefit 
of the family pension was that their 
respective husbands served at the time 
of their superannuation at places which 
as a result of the States Reorganisation 
Act, 1956 were no more in the State 
of Tamil Nadu but became parts of other 
successor States. We do not think any 
such limitation can be read in the Notifi- 
cation dated 26th May, 1979. It is true 
that by reason of the subsequent Govern- 
ment Order dated 18th March, 1982 issued 
by the State of Tamil Nadu _ clarifying 
the Notification dated 26th May, 1979, 
the petitioners would be excluded from 
the benefit of the family pension since 
the places where their respective husbands 
were serving at the time of superannua- 
tion became part of States other than 
the State of Tamil Nadu. But the learned 
Counsel appearing on behalf of the petitio- 
ners challenged the constitutional validity 
of the Government Order dated 18th 
March, 1982 -and contended that the 
place where a Government servant was 
Serving at the time of superannuation 
has not rational nexus with the object 


of granting family pension under the 
Notification dated 26th May, 1979 and 
that the Government Order dated 18th 


March, 1982 1s therefore discriminatory 
and void. This contention 1s, ın our opinion, 


well founded and must be accepted. 
The object of grantifg family pension 
under the Notification dated 26th May, 


1979 is obviously to alleviate the economic 
distress of widows and other members 
of the family of Government servants 
who retired after faithfully serving the 
State of Madras as also the successor 
State of Tamil Nadu and who subsequently 
died leaving widows and other members 
of the family. Now admittedly the widow 
of a Government servant who was in 
employment of the former State of Madras 
and who retired before the reorganisation 
of the States would be entitled to family 
pension under the Notification dated 
26th May, 1979 if the place where her 
husband was serving at the time of super- 
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annuation was situate in the territories 
of the successor State of Tamil Nadu. 
If that be so, then it is difficult to see 
how the widow of a Government servant 
who served the former State of Madras 
in the same manner and who retired 
before the reorganisation of the States 
should not be entitled to family pension 
under the Notification dated 26th May, 
1979 merely because place where her 
husband was serving at the date of super- 
annuation subsequently came to form 
part of the territories of a State other 
than the State of Tamil Nadu as a result 
of the reorganisation of the States. The 
object of the Notification dated 26th 
May, 1979 does not warrant any such 
distinction to be made between the widows 
of one class of Government servants 
and the widows of another class merely 
on the basis of the place where the Govern- 
ment servant last served at the time 
of superannuation, although in both cases 
the Government servant served the same 
State, namely, the former State of Madras 
and superannuated before the reorganisa- 
tion of the States. We are therefore 
of the view that the restrictive limitation 
imposed by the Government Order dated 
18th March, 1982 confining the benefit 
of family pension to the members of 
the family of only those Government 
servants who last served at a place falling 
within the territories of the successor 
State of Tamil Nadu must be held to 
be violative of Article 14 of the Consti- 
tution and hence unconstitutional and 
void. 


10. We must accordingly hold that the 
State of Tamil Nadu ıs liable to pay 
to the petitioners in these four writ 
petitions as also to the widows of other 
Government servants falling within Para- 


graph 7 of the Notification dated 26th 
May, 1979 family pension at the rate 
of Rs.100/- per month with effect from 


Ist April, 1979. We would therefore issue 
a writ directing the State of Tamil Nadu 
to pay to the petitioners in all these 
writ petitions arrears of family pension 
calculated at the rate of Rs.100/- per 
month from Ist April, 1979 after deduc- 
ting the amount, if any, already paid 
by the States of Tamil Nadu and Kerala 
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to the petitioners tn terms of the interim 
orders made by us. The State of Kerala 
will not be entitled to claim refund of 
any payment made to the petitioners 
nor reimbursement ın respect of such 
payments from the State of Tamil Nadu. 
The arrears of family pension shall be 
paid by the State of Tamil Nadu to the 
petitioners within four months from today 
and the State of Tamil Nadu will continue 
to pay to the petitioners family pension 
at Rs.100/- per month on or before 10th 
day of each succeeding month in terms 
of the Notification dated 26th May, 
1979. We may make it clear that the 
State of Kerala will not be liable in 
future to make any payment to the peti- 
tioners since the future liability for 
payment of family pension rests on the 
State of Tamil Nadu. The State of Tamil 
Nadu will pay to the petitioners costs 
quantified at a consolidated figure of 
Rs.2,000/- in all the writ petitions. 


V.K. Order accordingly. 
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State of Tami! Nadu and another 
Respondents. 


Essential Commodities Act (X of 1955), 
Sections 3, 5 - Government of India Mins- 
try of Agriculture (Department of Food) 
Order, G.S.R. 800, dated 9.6.1978 - Tamil 
Nadu Paddy (Restriction on Movement) 
Order (1982), Clause 3 (1A) - Constitutio- 
nal validity - If ultra viresas being in 
excess of the delegated powers of State 


Government to promulgate - "Regulating" 
in Section 3 (2) (d) - Meaning of - If 
includes ‘prohibiting'. 


The source of power to promulgate the 
Tamil Nadu Paddy (Restriction on Move- 
ment) Order, 1982 ıs sub-section (1) 
of Section 3 of the Act and sub-section 
(2) merely provides illustration of the 
general powers conferred by sub-section 
(1). Sub-section (2) of Section 3 commences 
with the words 'Without prejudice to 
the generality of the powers conferred 
by sub-section (1)'. It 1s manifest that 
sub-section (2) of Section 3 of the Act 
confers no fresh powers but is merely 
illustrative of the general powers conferred 
by sub-section (1) of section 3 without 


exhausting the subject ın relation to 
which such powers can be exercised. 
Hence the assumption that Clause 3 


(LA) of the Order was promulgated under 
powers derived under Section 3 (2) (d) 
and that therefore the State Government 
acting under that provision could only 
"regulate" and not "prohibit" as it did 
In promulgating Clause 3 (1A) of the 
Order, ıs wholly musconceived. Thus, 
Clause 3 (1A) of the order was not ultra 
vires as being in excess of the delegated 
powers of the State Government. 

fParas. 11, 13] 


Sujan Singh v. The State of Haryana, 
ALR. 1968 Punj. 363; State of U.P. v. 


Sura} Bhan, A.I.R. 1972 All. 401 and 
Byoy Kumar v. State of Orissa,A.L.R. 1976 
Ori. 138, held not good law. 

Further the word ‘regulation’ cannot 
have any rigid or inflexible meaning 
as to exclude ‘prohibition’. The word 


‘regulate’ ıs difficult to define as having 
any precise meaning. It ıs a word of 


broad import, having a broad meaning, 
and 1s very comprehensive. ın scope. 
There 


Is nO reason to give a restricted 
meaning to the word 'regulating' in Clause 
(d) of sub-section (2) of Section 3 so 
as not to take ın 'prohibiting'. [Paras.18, 24] 


Cases referred to:- 


Sujan Singh v. The State of Ha 
A.LR. 196 


Pun). 363; State of U.P. v. 
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Sura] Bhan, A.I.R. 1972 All. 403; Bijoy 
Kumar v. State of Orissa, A.I.R. 1976 
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S.C.J. 291 : (1951) S.C.R. 303 : 64 L.W. 


313 : A.LR. 1951 S.C. 201; Emperor v. 
Sıbnath Banerjee, (1945) 2 M.L.J. 325 : 
72 LA. 241 : ALR. 1945 P.C. 156; Atulya 
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Supply, A.I.R. 1953 Cal. 548; Tarakdas 
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1960 S.C.J. 214 : (1960) 2 S.C.R. 375 
: A.J.R. 1960 S.C. 430; State of Mysore v. 
H.Sanjeeviah, (1967) 2 S.C.J. 313 : (1967) 
2 S.C.R. 361 : AIR. 1967 S.C. 11893 
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S.C.C. 205 : (1981) 2 S.C.R. 742 : ALR. 
1981 S.C. 711; G.K.Krishnan v. The 
State of Tamil Nadu, (1975) 2 S.C.R. 
715 : (1975) Tax. L.R. 1361 : (1975) 1 
S.C.C. 375 : ALR. 1975 S.C. 5833 Com- 
monwealth of Australia v. Bank of New 
South Wales, (1949) 2 AILE.R. 7553 
Krishan Lal Praveer Kumar v. The State 
of Rajasthan, (1981) 4 S.C.C. 550 : 
(1981) S.C.C. (Cri.) 863 : A.J.R. 1982 
S.C. 29; Suraj Mal Kailash Chand v. 
Union of India, (1981) 4& S.C.C. 554 : 
(1981) S.C.C. (Crl.) 866 : (1982) 1 S.C.J. 
129 : A.LR. 1982 S.C. 1303 Bishamber 
Dayal Chandra Mohan əv. The State of 
U.P., (1982) 1 S.C.R. 1137 : (1982) 1 
S.C.C. 39 : (1982) S.C.C. (Cri.) 53 : ALR. 
1982 S.C. 33. 


a Judgment of the Court was delivered 
y 

SEN, Jes- This appeal by special leave 
directed against the judgment and order 
of the Madras High Court dated September 
14, 1983 raises a question of some comple- 
xity. The question ıs as to whether Clause 
3 (1A) of the Tamil Nadu Paddy (Restric- 
tion on Movement) Order, 1982 issued 
by’ the State Government under Section 
3 of the Essential Commodities Act, 
1955 read with the Government of India, 
Ministry of Agriculture (Department 
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of Food) Order, G.S.R. 800 dated June 
2, 1978, with the prior concurrence of 
the Government of India, was ultra vires 
the State Government being ın excess 
of its delegated powers. That depends 
on whether the delegation of a specific 
power under Clause (d) of sub-section 
(2) of Section 3 of the Act by the aforesaid 
Notification issued by the Central Govern- 
ment under Section 5 to regulate the 
Storage transport, distribution, disposal, 
acquisition, use or consumption of an 
essential commodity, in relation to food- 
stuffs, carries with it the general powers 
of the Central Government under sub- 
section (1) of Section 3 of the Act to 
regulate or prohibit the production, supply 
and distribution of essential commodities 
and trade and commerce therein. There 
is a conflict of opinion on this question 
between different High Courts. Hence 
we thought “it fit to grant special! leave 
and heard the appeal on merits. After 
hearing the parties, we dismissed the 
appeal by an order dated December 5, 
1983 for reasons to follow. The reasons 
therefor are set out below. 


2. Briefly stated, the facts are these. 
In the State of Tamil Nadu, there has 
been a system of imposing levy on purchase 
of paddy by traders in vogue since the 
year 1970. This was imposed by Clause 
3 (5) (1) of the Tamil Nadu Paddy and 
Rice (Licensing, Regulation and Disposal 
of Stock) Order, 1968 issued by the 
State Government under Section 3 of 
the Act with the prior concurrence of 
the Government of India. Clause 3 (5) 
(1) empowered the State Government 
to irmpose and collect up to 50% of the 
stocks by way of levy on purchases of 
paddy by traders on payment of price 
specified from time to time. The said 
Order was replaced by the Tamil Nadu 
Paddy and Rice (Regulation of Trade) 
Order, 1974 issued under Section 3 of 
the Act with the prior concurrence of 
the Government of India. Clause 5 (1) 
of this Order empowers the State Govern- 
ment to impose and collect levy up to 
20% of the purchase of paddy and rice 
by the dealers other than retail dealers 
and they are paid prices notified by the 
Government. This clause was subsequently 


II] 


amended in 1976. The power to impose 
and collect levy on the purchase of paddy 
and rice was exercised by the State Gover- 
nment under Section 3 of the Act with 
a view to procure the stock for distribu- 
tion of rice to about 118 lakhs family 
card-holders throughout the State through 
nearly 17,800 fair price shops. A review 
of the food situation in the latter half 
of 1980 and the beginning of 1981 revealed 
that the stock of paddy and rice with 
the Government was not adequate to 
meet the requirements under the public 
distribution system. The State Government 
in the Food & Co-operation Department 
accordingly, decided to enforce the levy 
on traders by G.O.Ms.No.33 dated January 
1, 1981 and to collect 40% levy on the 
purchases of paddy and rice by dealers 
even though it had the power to impose 
levy up to 50% at prices fixed by it 
from time to time. Thereafter, the Govern- 
ment in the Food & Co-operation Depart- 
ment by G.O.Ms.No.765 dated October 
1, 1981 increased the levy from 40% 
to 50% from Kuruvai season 1981. 


3. There was a failure of monsoon in 
the State in the years 1981-82 and the 
offtake of rice in the fair price shops 
had increased from 34,000 tonnes ın 
April to 85,000 tonnes in December, 1982. 
Due to failure of south-west monsoon 
in the year 1982 and consequent poor 
rainfall, the storage level in the Mettur 
reservoir fell. As a result of this there 
was a steep fall in kuruvai cultivation 
of paddy. In Thanjavur District alone, 
the acreage of paddy cultivation was 
reduced from 4.25 lakh acres to 2.97 
lakh acres. Added to this, the north-east 
monsoon in the State also failed causing 
a serious fall in the production of paddy. 
In the circumstances, the State Govern- 
ment in the Food & Co-operation Depart- 
ment had no other alternative but to 
introduce a monopoly procurement scheme 
of paddy with a view to procure the 
maximum stock of paddy by banning 
the purchases by traders. 


4. In exercise of the powers conferred 
under Section 3 of the Essential Commodi- 
ties Act, 1955 read with the Government 
af India, Ministry of Agriculture (Depart- 
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ment of Food) Order, G.S.R. 800 dated 
June 9, 1978, with the prior concurrence 
of the Government of India, the State 
Government promulgated the Tamil Nadu 
Paddy (Restriction on Movement) Order, 
1982 on October 22, 1982. Clause 3 (1) 
of the Order provides: 


"No person shall transport, move or 
otherwise carry or prepare or attempt 
to transport, move or otherwise carry, 
or aid or abet in the transport, movement 
or otherwise carrying of paddy outside 
the State by road, rail or otherwise 
except under and in accordance with 
the conditions of a permit issued by 
an authorized officer." 


On January 22, 1983, the State Government 
in the Food & Co-operation Department 
issued G.O.Ms.No.42 for purchase of 
the entire marketable surplus of paddy 
in Thanjavur District by the Government 
through the Tamil Nadu Cıvıl Supplies 
Corporation as an agent of the Government. 
On February 22, 1982, the State Govern- 
ment in the Food & Co-operation Depart- 
ment issued another G.O.Ms.No.84 exten- 
ding the provision made with regard 
to Thanjavur District of Chidambaram 
and Kattumannarkoil taluks ın South 
Arcot District and Musir1, Kulithalai, 
Lalgudi and Tiruchirapalli taluks in Tiruchi- 
rapalli District. 


5. On May 11, 1983, the State Government 
in the Food & Co-operation Department 
issued G.O.Ms.No.293 introducing sub- 
clause (1A) to Clause 3 of the Order. 


The newly inserted Clause (1A) ıs as 
follows: 
"No person shall transport, move or 


otherwise carry or prepare or attempt 
to transport, move or otherwise carry, 
or aid or abet in the transport, movement 
or otherwise carrying of paddy outside 
the places notified under Clause 3 
of the Tami! Nadu Paddy & Rice (Restric- 
tion of Rates) Order, 1974 by road/ 
rail or otherwise." 


Thereafter, on June 20, 
Government 
Department 


1983, the State 
in the Food & Co-operation 
by G.O.Ms.No.413 made 
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a further amendment to the newly intro- 
duced sub-clause (1A) of Clause 3. The 
amended Clause (1A) of Clause 3 ts as 
follows: 


"No person shall transport, move or 
otherwise carry or prepare or attempt 
to transport, move or otherwise carry, 
or aid or abet tn the transport, movement 
or otherwise carrying of paddy outside 
the Thanjavur District, Chidambaram 
and Kattumannarko.i!l Taluks ın „South 
Arcot District and Musiri1, Kulithala., 
Lalgudi and Tiruchirapalli Taluks ın 
Tiruchirapalli District." 


6 These various orders were issued by 
the State Government ın exercise of 
the powers conferred by Section 3 of 
the Act read with the Government of 
India, Ministry of Agriculture (Department 
of Food) Order, G.S.R. 800 dated June 
9, 1978 which 1s set out below: . 


“MINISTRY OF AGRICULTURE 
AND IRRIGATION 
(DEPARTMENT OF FOOD) 


ORDER 
New Delhi, the 9th June, 1978. 


G.S.R. 800 -- In exercise of the powers 
conferred by Section 5 of the Essential 
Commodities Act, 1955 (10 of 1955), 


and ın supersession of the Order of 
the Government of India in the late 
Ministry of Agriculture (Department 


of Food) No. G.S.R. 316 (E) dated the 
20th June, 1972, the Central Government 
hereby directs that the powers conferred 
on it by sub-section (1) of Section 3 
of the said Act to make orders to provide 
for the matters specified in Clauses 
(a), (b), (c) (d), (e), (£), (h) G), Gu) 
and (j) of sub-section (2) thereof shall, 
in relation to foodstuffs be exercisable 
also by a State Government subject 
to the conditions - 


(1) that such powers shall be exercised 
by a State Government subject to such 


directions, if any, as may be issued 
by the Central Government ın this 
behalf; 


(2) that before making an order relating 
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to any matter specified in the sad 
Clauses (a), (c) or (f) or in regard to 
distribution or disposal of foodstuffs 
to places outside the State or in regard 
to regulations or transport of any food- 
stuffs, under the said Clause (d), the / 
State Government shall also obtain 
the prior concurrence of the Central 
Government; and 


(3) that ın makıng an order relatıng 
to any of the matters specified in the 
said Clause (1) the State Government 
shal! authorize only an officer of Govern- 
ment. 


Sd/- K.Balakrishnan, 
Dy. Secretary to the Govt. of India 
(No.3 (Genl)(1)/78-D & R ()-59." 


7. The appellant and various other agricul- 
turists of Thanjavur District and the 
aforesaid traditionally rice growing areas 
of South Arcot and Thiruchirapalli Districts 
challenge thee constitutional validity of 
Clause 3 (1A) of the Order placing a 
complete ban on the transport, movement 
or otherwise carrying of paddy outside 
Thanjavur District and the aforementioned 
taluks of South Arcot and Thiruchirapall 
Districts by petitions under Article 226 
of the Constitution in the High Court. 
There were as many as 300 writ petitions 
in the High Court which were disposed 
of by the judgment under appeal. The 
validity of Clause 3 (1A) of the Order 
was assailed on three maim grounds: 
(1) Clause 3 (1A) was wholly arbitrary 
and irrational and thus violative of Article 


-14 of the Constitution. (2) Clause 3 (LA) 


was in excess of the delegated powers 
conferred on the State Government under 
Section 3 of the Act by the aforesaid 
G.S.R. 800 dated June 9, 1978 1sued 
by the Central Government under Section 
5 of the Act. And (3) The total ban on 
movement of paddy from out of Thanjavur 
District and the aforesaid taluks of South 
Arcot and _Thiruchirapalli Dustricts by 
Clause 3 (1A) of the Order was an unreaso- 
nable restriction on the freedom of trade 
and commerce guaranteed under Article 
19 (1) (g) and also infringes the freedom 
of :nter-State trade, commerce and inter- 
course under Article 301 of the Constity- 


a 
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tion. The High Court repelled all these 
contentions. 


8. Shri P.Govindan Nair, learned Counsel 
appearing for the appellant argued the 
case with much learning and resource. 
Learned Counsel with his usual fairness 
did not advance some of the contentions 
raised before the High Court as they 


were apparently miusconceived. He has 
confined his submissions to only two 
grounds, namely: (1) Clause 3(1A) of 


the impugned Order issued by the State 
Government under Section 3 of the Act 
read with G.S.R. 800 dated June 9, 1978 
issued by the Central Government under 
Section 5 of the Act with the prior concur- 
rence of the Government of India placing 
a ban on the transport, movement or 
otherwise carrying of paddy from out 
of Thanjavur District, the two taluks 
of South Arcot District and the four 
taluks of Thiruchirapalli District, was 
ultra vires the State Government being 
in excess of the delegated powers. It 
is urged that the delegation of a specific 
power under Clause (d) of sub-section 
(2) of Section 3 of the Act by the afore- 
said Notification issued by the Central 
Government under Section 5 of the Act 
to regulate the storage, transport, distribu- 
tion, disposal etc. of an essential commo- 
dity, in relation to foodstuffs, does not 
carry with it the general power of the 
Central Government under sub-section 
(1) of Section 3 to regulate or prohibit 
the production, supply and = distribution 
thereof and trade and commerce therein. 
And (2) The word 'regulating' in Clause 
(d) of sub-section (2) of Section 3 of 
the Act does not take ın ‘prohibiting’ 
for the words 'regulating' and 'prohibiting' 
denote two distinct and separate attributes 
of power and they are mutually exclusive. 
Otherwise according to learned Counsel, 
there was no point in the Legislature 
using both the words ‘regulating’ and 
'prohibiting' in sub-section (1) of Section 
3 of the Act and the words '‘regulating' 
and 'prohibiting' differently ın various 
Clauses of sub-section (2) thereof. It 
is urged that there cannot be a total 
prohibition on transport, movement or 
otherwise carrying of paddy out of the 
areas in question under Clause (d) of 
sub-section (2) of Section 3 but only 


regulation of such activities in the course 
of trade and commerce by grant of 

licences or permits. The learned Counsel 
is fortified in his submissions by the deci- 
sions of the Punjab, Allahabad and Orissa 
High Courts in Sujan Singh v. State of 
Haryana, A.LR. 1968 Pun. 363, S tate 
of U.P. v. Sura} Bhan, A.I.R. 1972 All. 401 
and Byoy Kumar v. State of Orissa, 
A.I.R. 1976 Ori. 138 and he questions 
the correctness of the decision of the 
Gujarat High Court in Nanalal Navalnathyt 
Yogi v. Collector of Bulsar, A.I.R. 1981 
Guy. 87 taking a view to the contrary. 
We are afraid, we are unable to accept 
any of the contentions advanced by him. 


9. In order to appreciate the contentions 
advanced, ıt would be convenient to 
set out the relevant statutory provisions. 
Sub-section (1) of Section 3 of the Act 
1S an these terms: 


"3(1), Powers to control production, 
supply, distribution etc. of essential 
commodities - If the Central Government 


is of opinion that it ıs necessary or expe- 
dient so to do for maintaining or increa- 
sing supplies of any essential commodity 


or for securing their equitable distribu- 
tion and availability at fair prices, 
(or for securing any essential commodity 
for the Defence of India or the efficient 
conduct of military operations) ıt may, 
by order, provide for regulating or 
prohibiting the production, supply and 
distribution thereof and trade and com- 
merce therein." 


Sub-section (2) of Section 3 of the Act, 
insofar as material, lays down: 


"3,(2) Without prejudice to the generality 
of the powers conferred by sub-section 
(1), an order made thereunder may 
provide - 


(a) to (C) cocccsececee EPN 


(d) for regulating by licences, permits 
or otherwise the storage, transport, 
distribution, disposal, acquisition, use 
or consumption of any essential commo- 
dity." 


Se heen a il mwm a p+ 
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| \the Act to make orders etc... 
he exercisable also by a State Government 


A 
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section 5 of the Act provides: 


"5. Delegation of Powers:- The Central 
Government may, by notified order, 
direct that (the power to make orders 
Or issue notifications under Section 
3) shall in relation .to such matters, 
and subject to such conditions, if any, 
as may be. specified in the direction, 
be exercisable also by— 


(a) such officer or authority subordinate 
to the Centra! Government, or 


(b) such Stdte Government or such 
Officer or authority subordinate to 
a State Government. 


as may be specified in the direction." 


10. The infirmity in the argument les 
in the erroneous assumption that the 
source of power or authority to promulgate 
the impugned Order was derived by the 
State Government under Clause (d) of 
sub-section (2) of Section 3 of the Act 
by virtue of the delegation of powers 
by the Central Government by the Notifi- 
cation No.G.S.R. 800 dated June 9, 1978 
under Section 5 of the Act. The source 
of power to promulgate an order of this 
description ıs derived from sub-section 
(1) of Section 3 of the Act. According 
to its plain language, the aforesaid Noti- 
fication No.G.S.R. 800 provides that 
In exercise of the powers conferred by 
Section 5 of the Act, and in supersession 
of the earlier order of the Government 
of India in the Ministry of Agriculture, 
Department of Food, No. G.S.R.316 dated 
June 20, 1972, the Central Government 
directs that ‘the powers conferred on 
it by sub-section (1) of Section 3 of 
the Act' to make orders to provide for 
matters specified in Clauses (a), (b), 


(c), (d), (e), (f), (h), (1), (11) and ()) of. 


sub-section (2) thereof shall, in relation 
to foodstuffs, ‘be exercisable also by 
a State Government subject to the condi- 
tions set out therein'. There must be 
some meaningful effect given to the 
words 'the Central Government hereby 
directs that the powers conferred on 
it by sub-section (1), of Section 3 of 
shall 
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subject to the conditions set out therein. 
On a plain construction, the ‘first part 
of the aforesaid Notification ım specific 
terms provides for the delegation by 
the Central Government under Section 
> of the Act of the powers conferred 
on it by sub-section (1) of Section 3 
of the Act. That power ıs general in 
its terms and authorises inter alia the pro- 
mulgation of any order providing for 
regulating or prohibiting the production, 
supply and distribution of, and trade 
and commerce in, any essential commodity, 
insofar as it ıs necessary or expedient 
so to do for maintaining or increasing 
supplies or for securing their equitable 
distribution and availability at fair prices. 
The second part of the notification directs 
that the power to make ‘orders thereunder 
Le. the power under sub-section (1) 
of Section 3 of the Act shall be exercisable 
also by a State Government, 1n relation 
to foodstuffs, with respect to ‘such mat- 
ters' viz., for the matters specified 
in Clauses (a), (b), (c), (d), (e), (f), (h), 
(i), (it) and (j) of sub-section (2) thereof 
and subject to ‘such conditions' set out 
therein. The aforesaid Notification No. 
G.S.R. 800 dated June 9, 1978 issued 
by the Central Government was strictly 
in conformity with Section 5 of the Act. 
Of the three conditions, the one that 
is material for our purpose ıs condition 
2. It provides that before making an 
order under Clause (d) of sub-section 
(2) of Section 3 of the Act in regard 
to distribution or disposal of foodstuffs 
to places outside the State or in regard 
to regulations or transport of any food- 
stuffs, the State Government shall also 
obtain the prior concurrence of the Central 
Government. It is manifest on a plain 
reading that the aforesaid Notification 
No. G.S.R.800 dated June 9, 1978 was 
strictly in conformity with the requirements 
of Section 5 of the Act. ° 


li. Learned Counsel for 
however strenuously contends that the 
delegation of powers by the Central 
Government under Section 5 of the Act 
must necessarily be in relation to 'such 
matters’. and subject to ‘such conditions' 
as may be specified in the Notification. 
The whole attempt on the part of -the 
learned Counsel is to confine the scope 


the appellant 
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that in view of the provision contained 
in Section 31 of the Act, the employees 
of the company working ın the establish- 
ment at Madras are entitled to overtime 
wages at double the rate of ordinary 
wages for work done in excess of 39 
hours per week and not at 1-1/2 times 
the rate of ordinary wages as ıs being 
done by the company. 


5. Another Claim Petition No. 306/71 
was moved for identical relief by some 
other employees of the company. 


6. Similarly three employees of the 
State Bank of India filed three separate 
Claim Petitions Nos. 19, 20 and 21 of 
1964 before the Central Government 
Labour Court, Madras praying for identical 
relief on almost identical grounds. In 
other words, they claim overtime wages 
at double the rate of ordinary wages 
as prescribed in Section 31 of the Act. 


7. Though the matters were before two 
separate Labour Courts and were decided 
at different intervals, both the Labour 
Courts held that Section 14 of the Act 
does not prescribe number of working 
hours per day but it merely specifies 
maximum number of working hours that 
can be introduced by an employer in 
an establishment governed by the Act. 
But once the employer chooses to prescribe 
working hours per day or total number 


of working hours per week less than 
permissible under Section 14, the rate 
of overtime allowance as prescribed 


in Section 31 would be applicable to 
the workmen notwithstanding the fact 
that the prescribed number of working 
hours per day or total number of working 
hours per week wereless than the maximum 
which the statute permitted. Accordingly, 
both the Labour Courts computed the 
monetary benefit of granting overtime 
allowance at the rate of double the ordi- 
nary “wages and the difference between 
what was paid by the employer in each 
case at 1 1/2 times the ordinary wages 
and what became payable as per the 
Court's order was directed to be paid 
to each employee. 


8. The Bank and the company filed in 
all five writ petitions questioning the 


— A m — 


means 
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correctness of the two common orders 
made by the two Labour Courts, under 
Article 226 of the Constitution ın the 
High Court of Judicature -at- Madras. 
All the five writ petitions came up before 
a learned Single Judge of the Madras 
High Court who was of the opinion that 
there was a conflict in the matter of inter- 
pretation of Sections 14 and 31 of the 
Act in two decisions of the same Court 
being (1) Railway Employees é&*0.v. Labour 
Court, (1960) 2 Lab. L.J. 215 and (u) 
K.P.V. Shaik Mohd. Rowther & Co. v. 
K.S.Narayanan, (1972) 2 Lab. L.J. 385 
and therefore he referred the petitions 
to a Division Bench. All the writ petitions 
were accordingly heard by a _ Division 
Bench of the same High Court. 

9. The High Court took notice of the 
fact that the Act does not define overtime 
work which according to the High Court 
work done beyond the normal 
working hours in any establishment to 
which the Act applies. The High Court 
then proceeded to observe that the proviso 
to Section 14 (1) only lays down that 
overtime wages may be paid for the 
work done in excess of the normal working 
hours. The High Court then held that 
once the employer prescribed daily working 
hours as well as the weekly total work 
rendered in excess of the prescribed 
working hours would constitute ovértime 
work and when the statute prescribes 
the rate of overtime work, ıt is obligatory 
upon the employer to make payment 
at the statutory rate. Section 50 of the 
Act was called in aid to observe that 
if the existing “rights and privileges of 
an employee in any establishment are 
more favourable to him than those created 
by the Act, the same were preserved. 
Accordingly, it was held that even ıf 
Section 14 (1) was interpreted as prescri- 
bing normal working hours and that work 
in excess of the normal working hours 
so prescribed would constitute overtime 
which would attract Section 3l, yet 
once the employer prescribed hours less 
than the statutory permissible working 
hours, any work done beyond the prescribed 
working hours would be overtime work 
and the rate of overtime “Work should 
be governed by Section 31 of the Act. 
The High Court accordingly discharged 
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the rule and confirmed the orders made 
by both the Labour Courts. Hence these 
appeals by special! leave. 


10. It 1s not in dispute that the working 
hours in the Bank were governed by Desai 
Award so also the rate of overtime allow- 
ance was governed by the Desai Award 
till the Labour Court ruled to the contrary. 
Simuarly, the company had prescribed 
its own working hours and provided for 
its own rate of payment for overtime 
work and the payment was made accord- 
ingly tll the Labour Court ruled to the 
contrary. It ıs of importance to note 
that in botn the cases the working hours 
were less than the maximum permissible 
under Section 14 of the Act. It ıs equally 
important to note that the rates.of pay- 
ment for overtime work in both the estab- 
lishments prescribed by them were for 
the period of overtime work ın excess 
of their own prescribed working hour’ 
and up to the statutory limit prescribed 
in Section 14 of the Act. It ts admitted 
that where the overtime work exceeded 
the statutorily prescribed limit, the rate 
of payment for overtime work was the 
one statutorily prescribed ın Section 
31 of the Act. Therefore, the contours 
of controversy is on acorrect interpreta- 
tion of the relevant provisions of the 
Act,-what would be the rate of overtime 
allowance admissible to the employees 
of the establishments of the employer 
in each case situated in Tamil Nadu 
State for overtime work done in excess 
of the prescribed number of working 
hours by the employer and up to the 
number of working hours®*statutorily permi- 
tted. In other words, what ought to be 
the rate of overtime allowance for the 
work done in excess of 39 hours per 
week in the case of the company and 
36 1/2 hours per week ın the case of 
the Bank and up to 48 hours per week 
in each case. : 


ii. At the outset let us notice the relevant 
provisions of the Act. Section 14 provides 
for daily and weekly hours of work. It 
reads as under: 


"14. Daily and weekly hours of work:- 
(1) Subject to the provisions of this Act, 
no person employed in any establishment 
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shall be required or allowed to work 
for more than eight hours in any day 
and forty-eight hours in any week: 


Provided that any such person may 
be allowed to work ın such establish- 
ment for any period 1n excess of the 
limit fixed under this sub-section subject 
to payment of overtime wages. if the 
period of work, including overtime 
work, does not exceed ten hours in 
any day and nı the aggregate fift. -four 
nours in any week." 


Section 31 prescribes rate of wages for 
overtime work. It reads as under:- 


"31. Wages for overtime work:- Where 
any person employed in any establishment 
is required to work overtime, he shall 
be entitled, in respect of such overtime 
work, to wages at twice the ordinary 
rate of wages. 


Explanation:- For the purpose of this 


section, the expression “ordinary rate 
of wages" shall mean such rate of 
wages as may be calculated ın the 


manner prescribed." 


12. The first question which must engage 
our attention ıs: Whether Section 14 
upon its true interpretation prescribed 
daily working hours in an establishment 
as also total number of working hours 
per week for which work may be taken 
in any week without incurring the lability 
to pay higher rate of wages for overtime 
work. A bare perusal of Section 14 (1) 
would show that it prescribes a ceiling 
on working hours. Obviously, it cannot 
be interpreted to mean that the employer 
must provide maximum number of working 
hours as therein set out in the establish- 
ment governed by the Act. It 1s open 
to the employer to prescribe working 
hours for a day and total number of 
working hours for a week less than the 
ceiling prescribed by the statute. ‘Section 
l4 puts an embargo on the employer's 
right to prescribe working hours beyond 
therein prescribed subject however, to 
its liability to pay higher rate of wages 
for the overtime work done. The proviso 
however, makes it very clear that the 
upper limit fixed by the substantive provi- 
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sion can be exceeded up to the ceiling 
fixed by the proviso and not beyond in 
any case. This ıs a prohibition ın public 
interest for safeguarding the health which 
may be adversely affected by fatigue, 
stress and strain consequent upon conti- 
nuous work daily or for total number 
of hours in a week. This simultaneously 
ensures a weekly off day even if the 
employer prescribes number of working 
hours as provided in Section 14 (1). Section 
14 (1) therefore, upon its true construction 
permits an employer to prescribe daly 
working hours not exceeding 8 hours 
a day and total number of working hours 
at 48 in a week. By the proviso, the 
employer can take overtime work if 
the working hours do not exceed 10 hours 
in any day and 54 hours in a week. The 
proviso makes it abundantly clear that 
any work taken in excess of the working 
hours prescribed in the main part of sub- 
section (1) of Section 14 would constitute 
overtime work. & hours a day and 48 
hours in a week would constitute normal 
working hours. Anything ın excess of 
8—hours a day but not exceeding 10 hours 
a day and 48 hours a week and not excee- 
ding 54 hours a week will constitute 
overtime work. This becomes clear from 
the language used in the proviso when 
it says that the bar imposed by sub-sec- 
tion (1) of Section 14 may be breached 
to the extent provided ır the proviso. 
The expression used is that "no such 
person" meaning thereby that person, 
who would be required :o work 8 hours 
a day or 48 hours a week, may be allowed 
to work in excess of that limit subject 
to payment of overtime wages. 8 hours 
a day and 48 hours a week constitute 
normal time of work at ordinary wages 
and any work ın excess of the time prescri- 
bed for work would attract the lability 
to pay overtime wages. Undoubtedly, 
the High Court is right ın saying that 
the expression ‘overtime’ is not defined 
in tne act but when Section 14 (1) prescri- 
bes permissible hours of work both daily 
z ‘'aekly and makes it obligatory to 
a tel .4@ wages for work in excess 
of the pe “issible hours of work, the 
expression ‘overtime’ renders itself easy 
of understanding, Overtime work attracts 
the liability of paying overtime wages. 


r 
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13. 'Over' is a prefix qualifying the expres- 
sion ‘time’ which ıs well-understood. 
‘Over' as a prefiıx generally indicates 
excessive or excessively; beyond an agreed 
or desirable limit. Tnere are more tnan 
150 expressions to which 'over' 1s added 
as a prefix. One such expression ıs 'over- 
time'. Collins English Dictionary reprinted 
and updated in 1983 gives the meaning 
of the expression ‘overtime’ as (1) work 
at regular job done in addition to regular 
working hourS.,.... (111) time ın excess 
of a set period (v) beyond the 
regular or stipulated time (vi) to exceed 
the required time for (say a photographic 


ceseesed 


exposure), Webster's Third New Interna- 
tional Dictionary gives the meaning of 
the expression '‘overtime' as (1) time 


beyond or in excess of a set I1mit; working 
time in excess of a minimum total set 
for a given period; in excess of a set 
time limit or of the regular working 
time. Therefore, even though the expres- 


sion ‘overtime’ ıs not defined ın the 
Act, its connotation ıs unambiguous. 
In no uncertain terms ıt means ın the 


context of working hours, period in excess 
of the prescribed working hours. 


14, The question really is not what ıs 
understood by the expression ‘overtime’, 
but what is the admissible rate of payment 
ior overtime work. If the statute permits 
employment for a certain number of 
hours of work and mandates a higher 
rate of wages for work done in excess 
of the prescribed hours of work, obviously 
every employer t& whom the Act applies 
will have to pay overtime wages at the 
races prescribed in the statute. Accepting 
what the High Court has held that Section 
14 (1) merely prescribes the ceiling on 
working hours and casts an obligation 
to pay overtime wages as made obligatory 
in the proviso, the question 1s what period 
of work shall be treated as overtime 
work so as to be able to claim overtime 
wages at statutory rate. Keeping out 
of consideration for the time being the 
working hours prescribed by the two 
appellants, take a case in which the 
working hours are prescribed as permitted 
by Section 14 (1). Functionally translated 
if an establishment has prescribed working 
hours as permitted by Sect:on 14 (1) leles 
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8 hours a day and 48 hours a week, the 
employees of such establishment would 
be entitled to overtume wages as directed 
by the proviso and at the rate prescribed 
in the statute. To some extent, the proviso 
In this case made a positive specific 
Provision simultaneously carving out 
an exception to Section 14 (1). The proviso 
first permits work in excess of the pres- 
cribed number of hours but it is hedged 
in with the condition to pay overtime 
wages. The expression 'such person' in 
the proviso refers to person who is required 
to work for eight hours a day and forty- 
eight hoursa week. The expression ‘such 
establishment’ in the proviso would indicate 
that establishment which has prescribed 
the working hours as set out in the main 
part of the section namely, 8 hours a 
day and 48 hours in a week. In such an 
establishment overtime work for such 
a person would only be that work which 
would be done in excess of either 8 hours 
a day or 48 hours a week. Such overtime 
work has to be compensated at the rate 
prescribed in Section 31 which provides 
that where any person employed ın an 
establishment ıs required to work overtime, 
he shall be entitled in respect of such 
overtime work to wages at twice the 
ordinary rate of wages. The expression 
‘such overtime’ can refer to one contem- 
plated by the proviso to Section 14 (1) 
and no’ other. Reading Sections 14 and 
31 together, a scheme emerges. The 
Statute first puts an embargo on the 
power of the employers to prescribe 
normal working hourse not exceeding 
8 hours per day and 48 hours per week. 
The proviso makes it obligatory to pay 
overtime wages for work ın excess of 
the prescribed hours as set out in Section 
14 (1). Such overtime work has to be 
compensated by payment of overtime 
wages. And the rate of overtime wages 
is prescribed in Section 31 namely, at 
twice the ordinary rate of wages. The 
employer would ordinarily prescribe wages 
for normal working hours. Once the wages 
for normal working hours per day and 
cumulative for the week or month are 
prescribed, they could be styled as ordi- 
nary rate of wages. Thus the employer 
will be lable to pay to the employee 
wages at.the ordinary -rate of wages 
for prescribed hours af warb ac narmiceihla 
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in Section 14 (1) and whenever he takes 
work in excess of the prescribed hours 
of work the ratefor overtime work prescri- 
bed by Section 31 would come into play. 
Sections 14 and 31 provide the whole 
scheme of -prescribing normal hours of 
work to be paid for at ordinary rate 
of wages. They permit the employer to 
take work in excess of the normal working 
hours up to the ceiling as set out in 
the proviso to Section 14 (1) which makes 
it obligatory to pay overtime wages 
for work ın excess of the normal working 
hours and the rate for the same ıs prescri- 
bed statutorily in Section 31. 


15. No canon of Statutory construction 
is more firmly established ‘than that 
the statute must be read as a whole. 
Tris is a general rule of construction 
applicable to all statutes alike which 
1s spoken of as consiruction ex visceribus 
actus. This rule of statutory construction 
Is so firmly established that ıt ıs variously 
Styled as 'elementary rule' (See Attorney 
General v. HRH Prince Earnest Augustus, 
(1957) 1 All E.R. 49 and as a settled] 
rule (See Poppatlal Shah v. State of 
Madras, 1953 S.C.J. 369 : (1953) 1 M.L.J. 
739 : 66 L.W. 573 : (1953) S.C.R. 677 
: ALR. 1953 S.C. 274. The only recognised 
exception to this well-laid principle :s 
that ıt cannot be called in aid to alter 
the meaning of what ıs of itself clear 
and explicit. Lord Coke laid down that: 
"ut 1s the most natural and genuine expos- 
tion of a statute, to construe one part 
of a statute by another part of the same 
statute, for that best expresseth meaning 
of the makers' (Quoted with approval in 
Punjab Beverages Pvt. Ltd. v. Suresh 
Chand, (1978) 3 S.C.R. 370 : (1978) Lab.I.C. 
693 : (1978) 2 S.C.C. 144 : (1978) 2 Lab.L.J. 
1: ALR. 1978 S.C. 995. 


16. Applying this well-laid canon of cons- 
truction, the expression 'rate of overtime 
wages' in Section 31 has to be understood 
and interpreted in the light of the provi- 
sion contained in Section 14 (1) read 
with its proviso. 


I7. By reference to the statutory provi 
sions and unhampered by precedents, 
it becomes clear that when normal working 
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are prescribed by an employer for his 
employees working in the establishment 
to which the Act applies, wages for 
work in excess of such prescribed hours 
of work will have to be paid at the rate 
prescribed in Section 31. The framers 
of the statute provided the whole scheme 
by first putting am embargo on the maxi- 
mum number of working hours payable 
at ordinary rates and then permitting 
overtime work up to the celling, simul- 
taneously making it obligatory to pay 
overtime wages at the rate prescribed 
in the very statute. 


18. The next question th. 1s: where 
the employer prescribes working hours 
less than the maximum _ permissible ın 
the statute, does he incur the obligation 
to pay overtime wages at the rates pres- 
cribed in the statute? If the employer 
were to contend that even though it 
has prescribed normal working hours 
less than those permitted by the statute, 
and therefore, ıt would not be lable 
to pay any overtime wages for the work 
taken in excess of its own prescribed 
rates of wages, the prescription of working 
hours less than the maximum permissible 


under -he statute would be a facade 
because thereby the employer would 
enab'e itself to increase the working 


hours without incurring any liability to 
pay overtime wages. Ordinarily, therefore, 
where an employer prescribes normal 
working hours less than the maximum 
permitted by the statute and if ıt seeks 
to take work in excess of its own prescri- 
bed numùer of hours of work, the employer 
renders itself liable to pay overtime 
wages at any rate higher than the ordinary 
rate of wages. As explained’ earlier, 
prescribed wo.kine ‘ours is the normal 
time of work and anything ın excess 
of it 1s overtime work. It was not disputed 
on behalf of the employer that any work 
taken for a period in excess of the working 
hours prescribed by both the appellants- 
employers would make it obligatory for 
the employer to pay overtime. wages 
and necessarily that must be higher than 
the ordinary rate of wages prescribed 
for normal working hours. This ıs not 
in dispute. Both the appellants-employers 
have prescribed rate of overtime wages 
at |-1/2 times the ordinary wages for the 


period in excess of the prescribed working 
hours and up to the maximum permissible 
under the Act. Both concede that beyond 
the maximum number of working hours 
permitted by Section 14 (1), there ıs 
no option with the employer but to pay 
overtime wages at the rate prescribed 
in Section 31. It is not a case as was 
sought to be canvassed ın Indian Oxygen Ltd. 
v. Their Workmen, (1969) 2 S.C.J. 235 3 
(1969) 1 S.C.R. 550 : A.ILR. 1969 S.C. 306, 
where the employer contended that even 
though it had prescribed total working 
hours per week at 39 hours and as the 
establishment was governed py the Buhar 
Shops and Establishments Act, which 
permits maximum number of hours of 
work at 48 hours per week ana provides 
for double the rate of ordinary wages 
for the work done beyond 48 hours per 
week, ıt was not liable to pay any overtime 
wages at a rate higher than ordinary 
wages for the excess work taken beyond 
39 hours per week and up to the ceiling 
of 48 hours per week. This Court negatived 
this submission and held that once the 
employer fixed hours of work less than 
the maximum prescribed in the statute, 
the provisions both as to maximum hours 
as well as rate of overtime allowance 
beyond the maximum hours prescribed 
by the statute has no relevance and cannot 
be relied upon. But as the employer 
has prescribed total working hours at 
39 hours per week, any work taken ın 
excess of the prescribed hours of work 
would be overtime work and that if as 
contended by the gmployer, that it was 
encitled; to take any such overtime work 
at ordinary rate of wages, it would be 
paying no extra compensation at all for 
the work done beyond the prescribed 
hours of work and the company would 
be ın that case indirectly increasing 
the hours of work and consequently alter 
its conditions of work. This extreme 
argument was rejected and the Court 
upheld the award of the Tribunal that 
for the period in excess of the prescribed 
working hours and up to the ceiling of 
48 hours the employer would be liable 
to pay overtime wages at the rate of 
1-1/2 times the ordinary wages and dearness 
allowance payable to them. Let it be 
noted that the Court did not interfere 
with the award by saying that once over 


30 


ame wok is taken irrespective of maxi- 
mum fixed in the statute the statutory 
rate would be attracted. Undoubtedly, 
therefore, this decision supporrs the 
submission that where the employer 
prescribed working hours per day or 
total nunber of hours of work per week 
less than the maximum permissible under 
the s’atute, any work take. in excess 
o the p‘escribed hours of worl would 
be overtime work and the employer would 
be lable to pay some compensaticn but 
not ne-escartly the statutory compensation 
which would be attracted only when 
the employer takes work ‘n excess of 
the maximum hours of work prescribed 
by the statute. 


19. Learned Counsel for the respondent 
ontended that the trena of decisions 
is in fa our of holding vhat the rate 
of peymeit for overtime work prescribed 
by the> statute would be admissible even 
where the emplo er prescribed total 
number of working hours less than the 
maximum permuissib'e under the statute. 
Reliance was placed on A.K.Basu vw LCI 
(india) Pvt. Ltd., (1975) 1 Lab.L.J. 239, 
wherein a Division Bench of the Calcutta 
High Court after referring to the provisions 
of the West Bengal Shops and Establish- 
ments Act, 1963 held that once the emplo- 
yer prescribed total numbe: of working 
hours at 36 per week and the statute 
permitted total number of working hours 
at 48 hours a week, according to the 
dictiona neaning, the *mployee has 
worked overtime. Orce he was called 
upon to work beycnd 36 hours, the rate 
of overtime payment would be as prescribed 
in the statute. In reaching this conclusion, 
reliance was placed on the decision of the 
Indian Oxygen Ltd., (1969) 2 S.C.J. 235 : 
A.L.R. 1969 S.C. 306. We have already 
explained the ratio of the decision of 
this Court in the case of Indian Oxygen 
Ltd., and 1:1 does not bear out the observa- 
tions of the High Court. Reliance was 
also placed on Carew & Co. Ltd. v. Satlaja 
Kanti Chatterjee, (1972) 2 Lab.L.J. 359 : 
(1973) Lab. I.C. 515. A learned Single 
Judge of the Calcutta High Court has 
taken the same view after distinguishing 
the decision in the case of Indian Oxygen 
Ltd. The reasons which appealed to the 
learned Judee to distineuish the ratio 
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of the decision in the case of che Indian 
Oxygen Ltd. failed to impress us. In 
fact, the decisio. in that case clearly 
rules that .h statutory rate of overtime 
wages has relation only to the maximum 
numser of hours of work permissible 
under the statute and an work in excess 
thereof, 


20. Reverting to the facts of both the 
cases, It 18 undoubtedly true that Section 
14 (1) does not prescribe norma! hours 
of work but merely puts an embargo 
on the employer's right to prescribe 
daily and weekly hours of work beyond 
permissible under the Stattite. But where 
the statute itself prescribes such permissi- 
ble hours of work and also makes it 
obligatory to pay overtime wages and 
prescribes rates, it can only mean work 
In excess of the maximum hours of work 
permissible under the statute which alone 
weuld attract the rate of payment for 
overtime work. ‘Such overtime work' 
in Section 31 would and could only mean 
overtime as understood ın the proviso 
to Section 14 (1) which has reference 
to maximum hours of work permitted 
by Section 14 (1). This 1s how the statute 
has to be read as a whole. 


21. We must not be understood to say 
tnat where the statute prescribes maximum 
number of daily anid weekly hours of 
work and the employer prescribes less 
than the permissible hours of work, taken 
in excess of such prescribed number 
of nours will not be overtime work or 
tnat the employer weuld not be lable 
to pay wages for such work at a rate 
higher than the ordinary wages. An attempt 
to so contend was made before this Court 
in Indian Oxygen Ltd. v. Tneir Workmen, 
(1969) 2 S.C.J. 235: A.J.R. 1969 S.C. 306. 
That contention was repelled and this 
Court held (at pp. 311-312): 


"If the company were asked to pay 
at the rate equivalent to the ordinary 
rate of wages for work done beyond 
39 hours but not exceeding 48 hours 
a week, it would be paying no extra 
compensation at all for the work done 
beyond the agreed hours of work. The 
company would in that case be indirectly 
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quently altering its conditions of service." 


The only question in such a situation 
would be as to what ought to be the 
rate of wages payable. Such a rate must 
be the subject matter of agreement 
between the parties or an award by Indus- 
trial adjudication. Any work taken for 
ta period in excess of the maximum permi- 
ssible under the statute would undisputedly 
attract the statutory rate of overtime 
wages. 


22. Both the employers have _ prescribed 
the rate of overtime wages at 1-1/2 times 
the ordinary wages for overtime work 
in excess of its prescribed hours of work 
and up to the maxtmum permissible under 
Section 14 (1). Therefore, they cannot 
be accused of indirectly extending thei 
working hours. Both employers conceded 
that for work for a period ın excess 
of the maximum permissible hours of 
work under the statute must be paid 
for and is being paid for at the rate 
prescribed in the statute. In our opinion, 
therefore, the High Court was in error 
ın directing the employers to pay for 
overtime work in excess of the prescribed 
hours of work and up to the maximum 
permissible under Section 14 (1) at double 
the ordinary wages by invoking Section 
31. For these reasons, both these sets 
of appeals will have to be’ allowed and 
the common judgment of the High Court 
governing all the five writ petitions 
as well as the common orders of both 
the Labour Courts will have to be quashed 
and set aside and the applications made 
by the employees under Section 33-C 
(2) of the I.D. Act will have to be dismis- 
sed. 


23. Accorcingly, all the appeals in both 
the batches succeed and are allowed 
and the judgment of the High Court 
from which these appeals arise 1s quashed 
and set aside as also the applications 
made by various employees under Section 
33-C of the LD. Act are dismissed. 


24. While granting leave this Court directed 
that the appeilants irrespective of the 
decision in these appeals will have to 
pay, costs to the respondents in one set 
only. In accordance with this direction, 


the appellants shall pay costs to the 


respondents ın one set only. 


V.K. Appeals allowed. 
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(Civil Appellate Jurisdiction) 
Present:- V.D.Tulvzapurkar and Y.Khald, Jd. 


¥*C.A.No. 1517 of 197:. 
8th February, 1885. 


Muthu Gounder and others 
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Raju Thevar (died) and others Respondents. 


Lumitation Act (XXXVI of 1963), Article 
134-B- A person executing deed of settle- 
ment endowing properties to a temple 


and constituting herself as trustee - 
Subsequent revocation of settlement 
and alenation of propert.es - Deemed 
resignation of trusteeship - If can be 
inferred - Sut challenging alienation 
after death of executnx - Limitation 


- Starting point. 


One M, who was absolute owner of certain 
properties executed a deed of settlement 
dated 17th May, 1925, whereby she endowed 
the suit properties to a temple in the 
village, the deity therein being her family 
deity. She constituted herself as the 
first trustee for her ife. Five years 
later, she purported to cance! and revoke 
the trust by getting the deed of cancella- 
tion registered. Thereafter certain mortga- 
ges were executed by her ın respect 
of the properties and later on the proper- 
ties were by her to the father of the 
appellants. She died on 7th October, 
1960. The respondents claiming to be 
the trustees of the endowment, filed 
a suit on 22.8.1982 claiming possession 
of the properties challenging the alrenations 
that were made in favourof the appellants’ 
father. The lower appellate Court and the 
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High Court found that the deed of settle- 
ment was valid and genuine and that 
it effected a legal endowment in favour 
of the deity, the original settlor having 
divested herself of the ownership comple- 
tely. The suit was regarded as one falling 
under Article 134-p of the Limitation 
Act and since the suit had been filed 
within 12 years from the death of M, 
it was held to be within time. 


On appeal to Supreme Court, held that 
both the cancellation deed as well as 
the alienations were ineffective and 
wrongful and that ıt cannot therefore 
be said that by indulging the these acts 
she had resigned her position as a trustee 
of the endowment. The fact tnat M had 


left the village for a few years, that 
certain expenses of the temple were 
contributed by devotees or members 


of the public and that some _ persons 
were performing the puja by themselves 
are insufficient to warrant the inference. 
that there was a deemed resignation 
on the part of the executrix. Hence in 
the present case limitation commenced 
only on the death of M, and the respon- 
dents' suit was within time under Article 
134-B of the Limitation Act. [Paras.5, 6] 


Where a trustee wrongfully alienates 
some trust property and for that matter 
- even if the entire trust property ıs aliena- 
ted, he does not cease to be a trustee. 
By wrongfully executing a Deed of cancel- 
lation, the settlor cannot effectively 
revoke the settlement and if such settlor 
happens to be the trustee, he shall continue 
to be the trustee of the settlement. 

[Para. 5] 


Case referred to:- 

Srinivas v. Ramaswam, (1967) 1 S.C.d. 
645 : (1967) 1 An.W.R. (S.C.) 141 : (1967) 
1 M.L.J. (.C.) 141 : (1966) 3 S.C.R. 
120 : A.I.R. 1966 S.C. 859, 


The Court delivered the following 


JUDGMENT:- The only question that 
arises for consideration ın this Appeal 
ıs whether the  respondents-plaintiffs' 


suit was barred by limitation under Article 
134-B of the Limitation Act. 


f 
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2. One Muthamma:, who was the abolute 
owner of the suit properties executed 
a deed of settlement dated 17th May, 
i925 (Ex.A.3) whereby she endowed the 
suit properties to a temple in the village, 
the deity therein being her family deity. 
She constituted herself as the first Trustee 
for her life and after that, her husband 
and mother wre to be the trustees and 
after their demise, respondent's heirs 
were to be the trustees. Five years later, 
wc. on 2lət January, 1930, she purported 
to cancel and revoke the trust Gettlement), 
by getting the Deea of Cancellation 
registered. Thereafter certain mortgages 
were executed by her in respect of the 
properties and later on the properties 
were sold by her to the father of the 
appellants Nos.l and 2. She died on 7th 
October, 1960.- The plaintiffs, claiming 
to be trustees of the endowment, filed 
a suit on 22.8.1962, claiming possession 
of the properties challenging the alienations 
that were made in favour of the appellants’ 
father. The appellants raised a plea of 
adverse possession and the suit being 
barred under Article 144 of the Limitation 
Act. On merits the Trial Court came 
to the conclusion that the deed of settle- 
ment itself was not a genuine deed, 
but even if ıt were, the suit which had 
been filed on 22nd August, 1962 was 
barred under Article 144, When the matter 
was taken ın appeal, the Appellate Court 
took the view that the deed of settlement 
was valid and genuine and in fact ıt 
effected a legal endowment ın favour 
of the deity, the original settlor having 
divested herself of the ownership comple- 
tely. In other words, the deed of cancella- 
tion was ineffective in law. The suit 
was regarded as one falling under Article 
134-B of the Limitation Act and since 
the sult had been filed within 12 years 
from the death of the settlor, Muthammal, 
it was held to be within time, and the 
plaintiffs! suit was decreed. The appellants 
appealed to the High Court and in Second 
Appeal, the High Court confirmed the 
first Appellate Court's decree. That 
is how the appellants have come up in 
appeal to this Court. l 


3. Though initially the parties were at 
variance on the question as to whether 
it was Article 144 or Article 134-B of the 


[i] 


Limitation Act,1908 that was applicable 
to the suit, in the High Court at the 
stage of the second appeal ıt was common 
ground that the suit was governed by 
Article 134-B. Before us also counsel 
for both the parties agreed that the 
suit would be governed by the Article 
134-B but a question raised was as to 
when did the period of 12 years under 
that Article commence? Whether it com- 
menced from the date of the death of 
the settlor or her deemed resignation 
as a trustee? 


& Counsel for the appellants conceded 
before us that if the period for the suit 
is regarded as commencing from the 
death of Muthammal which _ occurred 
on 7.10.1960 the suit would obviously 
be within time but he contended that 
there was a resignation on the part of 


Muthammal as a Trustee and such resigna- . 


tion, if not overt and express, must be 
deemed to have taken place by reason 
of the fact that she herself had executed 
and registered the Deed of Cancellation 
(Ex.B-1) on 21.1.1930 and thereafter 
she had alienated the properties in favour 
of the appeliants' father and she even 
left the village for quite a few years. 
And since the suit which was filed in 
the year 1962 was filed long after the 
expiry of 12 years from such deemed 
resignation it was barred. In this, behalf 
Counsel relied upon, a decision of this 
Court in Srinivas v. Ramaswami, (1967) , 1 
§.C.J. 645 : (1967) 1 An.W.R. (S.C.) 141 : 
(1967) 1 M.L.J. (S.C.) 141 : (1966) 3:S3C.R. 
120 : A.I.R. 1966 S.C. 859, where a view 
has been taken that deemed resignation 
or deemed removal of the prior manager 
could be the commencement or the starting 
point of limitation. On the other hand 
Counsel for the respondents-plaintiffs 
urged that there ‘was no plea of limitation 
specifically raised on the basis that there 
was any deemed resignation on the part 
of Muthammal and, therefore, parties 
did not lead any evidence focusing their 
attention on this aspect of the matter 
and even ıf there be some evidence vaguely 
or generally led by the parties on this 
aspect the same should be ignored, for 
in the absence of a plea being raised 
ein that behalf such evidence has to be 
ignored and would be of no avail. Alterna- 
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tively Counsel for the respondents-plain- 
tiffs contended that even otherwise by 
the mere execution of a Deed of Cancella- 
tion and indulgence in alienations of 
properties by Muthammal in favour of 
the appellants’ father no deemed resigna- 
tion should be implied for a wrongful 
cancellation deed and a wrongful aliena- 
tion cannot affect her character as a 
trustee of the properties under the Deed 
of Settlement which was complete and 
under which she had divested herself 
of the ownership of the properties irretrie- 
vably, therefore the starting point of 
limitation for the suit must be held to 
be the date on which Muthammal died. 


5. It cannot be disputed that where a 
trustee wrongfully alienates some trust 
property, and for that matter even if 
the entire trust property ıs alienated 
he does not cease to be a trustee. On 
parity of reasoning it stands to reason 
that by wrongfully executing a Deed 
of Cancellation the settlor cannot effec- 
tively revoke the settlement and ıf such 
settlor happens to be the trustee he 
shall continue to be the trustee of the 
settlement. In the instant case there 
is a clear finding recorded by the first 
appellate Court and the High Court that 
a Deed of Settlement dated !7th May, 
1925 was valid and complete in all respects 
whereunder Muthammal had _ divested 
herself of the properties which she had 
endowed to the temple and both the 
cancellation Deed as well as the alienations 
were ineffective and wrongful and there- 
fore, it could net be said that by indulging 
in these acts she had resigned her position 
as a trustee of the endowment. One 
more aspect was relied upon by the Counsel 
for the appellants that Muthammal had 
left the village for quite a few years 
and that there was evidence to show 
that the puja of the deity in the temple 
was done by some other person and even 
some devotees had contributed to the 
expenses of the temple. The fact that 
the Muthammal had left the village for 
few years ıs neither here nor there. 
And the other two aspects, in our view, 
are really equivocal and would not be 
conclusive of the matter on the point 
of Muthammal having resigned inasmuch 
as the temple which was a village temple 


34 The Madras Law Journal Reports - Gupreme Court) 


was already in existence to- which only 
properties had been endowed by Muthammal 
and the temple was a public religious 
institution to which the endowment had 
been made by Muthammal and as such 
the fact that certain expenses of the 
temple were contributed by devotees 
or members of the public would hardly 
be indicative of the fact that Muthammal 
had resigned from the position as a trustee 
qua the endowed property ın question. 
Similar would be the position with regard 
to the fact that some persons were perfor- 
ming the Puja which would not be unna- 
tural in the case of a public religious 
institution. ‘It is true, as has been observed 
by this Court in Srinivas's case, (1967) 1 
S.C.J. 645 : ALR. 1966 S.C. 859, that 
there could conceivably be a- deemed 
resignation or a deemed removal but 
for that purpose some additional facts 
would be required to be proved. In our 
view the aforesaid facts on which reliance 
has been placed by Counsel for the appel- 
lants by themselves are insufficient to 
warrant the inference that there was 
a deemed resignation on her part. 
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6. Having regard to the above discussion 
we are clearly of the view that in the 
instant case limitation will have to be 
regarded as having commenced on the 
date of the death of Muthammal and 
the respondents-plaintiffs' suit would 
be within time. 


7. As a last attempt Counsel for the 
appellants made a faint request that 
if the materials were insufficient an 
opportunity should be given to the appel- 
lants to lead evidence on that aspect 
of the matter and the matter should 
be remanded back to the Trial Court. 
We do not think that at this distance 
of time we could consider this request 
favourably especially when there was 
no specific plea raised by the appellants 
in the written statement based on this 
aspect of the matter. 


8. In the result we confirm the decision: 
of the first appellate Court and the Hig’ 
Court. The appeal is dismissed. No cos. 
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S. A, Kader, J. 


Louis Xavier v, 


Roobalavathyammal. 


2nd August, 1985 
C. R. P. Nos. 1674 and 1675 
of 1985. 


Civil Procedure Code (V of 1908), section 
115—Revision by defendant against order 
hol ding Court-fee paid by the plaintiff to be 
correct—Revision held not maintainable 
when no jurisdiction 1s involved, 


Held. It follows from I.L R. (1944) Mad. 
626, (1961) 3 S. C. R. 1015 and (1974) 1 
S.C. J. 270 that where the Court below has 
decided the question of Court-fee in favour 
of the plaintiff, the defendant is not entitled 
to challenge the same 1n revision unless any 
question of jurisdiction is involved. No 
question of jurisdiction is mvolved in the 
present case as the Subordinate Judge before 
whom the suit was instituted had unlimited 
jurisdiction. It is not the case of the 
revision petitioner (defendant). that he was 
in any way prejudiced by the undervalua- 
tion. Therefore no revision was maintain- 
able. 


G. Masilamani, for Petitioner. 


R. S Venkatachari, for Respondent. 





R.S. 


NOTES OF RECENT GASES 


Petition dismissed: 
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S. A. Kader, J. 
Govindasami Mada liar v 


T. Palani Mudaliar. 


29th July, 1985. 
C R. P. No. 1527 of 1983. 


Civil Procedure Code (V of 1908), section 
96 (4) —Suit on a promissory note— Defen- 
dant claiming benefit under the Tamil 
Nadu Act XIII of 1980—Plea of failure of 
consideration put forward — Contention 
rejected—Appeal by defendant—Appeal held 
not maintainable— Defendant taking the 
returned appeal memorandum— Revision by 
defendant against the order— Whether 
defendant is entitled to benefits of Act XIII 
of [980 is not a question of law. 


Held. No question of law is involved 
where the question was whether defendant 
could claim the benefit of Tamil Nadu 
Act XIII of 1980. The Subordinate 
Judge has rightly held that the appeal 
was not maintainable under section 
96 (4) of the Cıvıl Procedure Code. 
Even taking that this revision was against 
the judgment of the District Munsif, there 
are no grounds whatsoever to interfere with 
his conclusion. The learned District Munsif 
has scrupulously analy8ed the evidence, oral 
and documentary, and has come to the 
conclusion that the annual income of the 
defendant/revision petitioner far exceeded 
the statutory limit and he was nota debtor 
within the meaning of and not entitled to the 
benefit of Act XI.I of 1980. The said 
finding does not suffer from any infirmity. 


R, S. Venkatachari, for Petitioner. 
V. Syamalam, for Respondent. 


R.S. Petition dismissed. 





K. M. Natarajan, J. 
K, Mohideen Sakib v. 


Theodore Samuel, 


LOth July, 1985, 
C. R. P. No. 4058 of 1982. 


Tamil Nadu Buildings (Lease and Rent Con- 
trol) Act (18 of 1960) as amended by Act 
(XXII of 1973), section 10 (2) ()—Wilful 
default in payment of rent—Eviction sought 


for on that ground—Default when wilful. 


Held: In this case in view of the fact that 
the petitioner (tenant) had sent the rent by 
money order and that the same was refused 
by the landlord repeatedly and in view of 
the fact that he has issued a notice cabling 
upon the landlord to specify the name of the 
bank into which the rent has to be deposited 
and immediately after receipt of notice, he 
deposited the entire arrears, it cannot be 
said that the petitioner has committed wilful 
default ın payment of rent. Both the Courts 
below have not properly appreciated the 
principles enunciated m the decision of the 
Supreme Court in 98 L. W. 49 ın relation to 
the facts of the imstant case and the same 
has resulted in the order of eviction. The 
order of eviction passed by the authorities 
below is not sustainable andis liable to 
be set aside, 


I. Suryamurthi, for A. Subramania Iyer, for 
Petitioner. 


V. Narayanaswamy, for Respondent. 
R. S. 





Petition dismissed. 


S. A. Kader, J. 
M. H. Rozari, v 


Snehalatha P. Raprell 
Ist July, 1985, 
S, A. No. 799 of 1985. 


(A) Tamil Nadu Buildings (Lease and Rent 
Control) Act (18 of 1960) as amended by Act 
(XXII of 1973), section 30—Exsmptron— 
Monthly rent of Rs, 5530—Made up of Rs. 350 
towards rent and Rs. 200 towards amenities 
— Suit for ejectment filed in the Civil Court 
—Held maintainable— Act not applicable. 


(B) Transfer of Property Act (1V ej 1882), 
section 106—Notice to quit issued by the 
landlord—Use of the word ‘end of July, 1980’ 
—Held to be de finite and notice valid, 


Held:—No doubt in this case the question 
whether the entire amount of Rs. 550 must 
be considered as rent or only as part of rent 
must depend upon the intention‘ of the 
parties. The fact that the defendant (tenant) 
has been paying both the amounts under 
one Cheque all these months and receiving 
one receipt indicates that the parties intend- 
ed them as one payment. Applying the 
principle of the decision reported 1n A, I. R. 
19578. C. 309 it is to be held that the rent 
is Rs. 550 and the Tamil Nadu Buildings 
(Lease and Rent Control) Act has no appli- 
cation, 


On the question whether the notice to quit 
is proper or not the Court held that nothing 
could be more definite than that the words 
‘end of July’ refers to the last date of jJuly, 
1980. The lease has been rightly determined 
by the end of July according to the Grego- 
rian" calendar by which the lease was 
governed and the tenant was called upon 
to vacate on 1-8-1980. 


R.S. — Appeal dismissed. 


K. M.: Natarajan, J. 
A. W. Dhuruvar & Co. v. 
P, M, Abdul Rahim 


28th August, 1985 
C. R. P. No. 3913 of 1982. 
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(A) Tamii Nadu Buildings (Lease and 
Rent Control) Act (XVII of 1960), as 
amended by Act (XXIII of 1973), section 10 
(2) Guj)— Acts of waste— Petition for 
eviction—Allegations of removal of one door 
in the main entrance and blocking the 
drainage system by storing chips and hoy 
sticks and using of flames to solder —Held 
fo constitute acts of waste. 


(B) Tamil Nadu Buildings (Lease and Rent 
Control) Act (XVIII of 1960) as amended 
by Act (XXII of 1973), section 25— 
Concurrent finding of fact—Na interference 
warranted in revision. 


Inthe imstant case, both the authorities 
below have taken into consideration the 
totalities of the various acts committed by 
the petitioner herein and arrived at a finding 
that the petitioner herein committed acts of 
waste as contemplated under section 10 (2) 
(iii) of Act XVIII of 1960. There ıs no 
merit in the contention that all the acts were 
done in the course of reasonable user of the 
premises and that it is not prejudicial 
to the interest of the landlord since 
removing the door, which is a permanent 
fixture and the blocking of the drainage and 
doing soldering work with flames where the 
wooden chips and hay-sticks were stored 
thereby causing fire hazard are not certainly 
acts of reasonable user of the building. 


Since both the Courts below have 
concurrently found on evidence that the 
petitioner herein has committed acts of 
waste, as per the definition in the Act and 
there is no taint of illegality or unreason- 
ablenoss resulting in miscarriage of justice, 
no interference 18 warranted in this revision. 


G. K. Damodar Kao, for S. C. Shah, for 
Petitioner, 


for R. Srinivasan, 
Prabhakar, for Res- 


M. R. Narayanaswamy 
K. Ragunathanand V. 
pondents. 


R. S., Petition dismissed. 


S. A. Kader, J. 


Janaki v. 


Prabath Finance by Partner, 


2nd August, 1985 e 
C. R. P. No. 4035 of 1984. 


Civil Procedure Code (V of 1908), sections 
J2Zand 60—Death of judgment-debtor in 
Motor Accident— Compensation awarded to 
the legal representative — Compensation 
amount whether forms part of the assets of 
the decease d—Whether liable to be attached. 


Held: ïn 1231 T. R. 601,a Bench of the 
Andhra Pradesh High Court has held that 
in order to hold that a particular property 
belonged to the estate of the deceased. 
(1) the property must be in existence at 
any time before the death of the deceased, 
(2) the deceased must have a beneficial 
interest in it ız praesenti not contingent 
(3) the deceased must be in possession and 
contro] be it actual, constructive or 
beneficial of the property; ard (4) the 
deceased must have power to dispose of such 
property. The amount of compensation 
awarded by the Accidents Claims Tribunal 
is payable to the legal heirs only on account 
of his death, The said amount cannot be 
said to have been part of the estate of the 
deceased. Itis not therefore liable to be 
attached as assets of the deceased ın the 
hands of the legal representatives, 


S. V. Jayaraman, N. Maninarayanan and 


K. Balachandar, for Petitioner. 
Mrs. N. R. Natarajan, for Respondent. 


Petition allowed. 





R. S. 


K. M. Natarajan, J. 
Akkanaicker v. 
Rajagopal. 


2nd July, 1985 
C. R. P. No. 2476 of 1982. 


Tamil Nadu Buildings (Lease and Rent 
Control) Act (XVIII of 1960) as amended 
by Act (XXIII of 1972), section 30—Exemp- 
tion of the buildings under the provisions of 
the Act— Suit by the Landlord against the 
tenant for recovery of arrears of rent and for 
possession — Suit decreed on 30th March 
1972—Appeal filed by the tenant dismissed 
on 20th June, 1980—Joint memo by both the 
partles—giving six months tlme to vacate 
—Failure te vacate—Building own building 
of landlord in the year 1968—Suit filed 
Within three years of exemption—Decree 
obtained when the exemption was in force— 
Subsequent expiry of exemption—Execution 
petition filed by landlord— Application filed 
Objecting to execution — Effect of the joint 
memo—Held that the decree cannot be 
executed— Tenant can be evicted only under 
the provisions of the Act not otherwise. 


In this case the suit property was constructed 
and completed in 1966 and the tenancy 
commenced on Ist November, 1968, The 
suitfor arrears of rent and recovery of 
possession was filed on 7th October, 1969. 
The suit was decreed on 30th March, 1969, 
The tenant preferred an appeal and the same 
was dismissed on ist Mareh, 1973 on 20th 
June, 1980 both the parties filed a joint 
Memo in which the tenant was given six 
months time to vacate. Since the tenant 
failed to vacate, execution petition was filed. 
The tenant filed an execution application 
stating that the decree was in executable and 
the same was dismissed. The tenant filed 
a revision. 


Heid: Inthe instant case admittedly the 
application has been filed only in the regular 
suit filed and during the execution proceed- 
ings, the petition has been filed nnder the 
provisions of the Civil Procedure Code, 
The mere fact that section 18 of the Act 18 
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of 1960 was added would not mean that the 
revision under sections 47 and 151 Code of 
Civil Procedure is a bar. In the instant 
case admittedly the suit property was 
constructed in 1968 and the suit was filed 
within a year after the construction. The 
amending Act came intoforce on 30-6-1973. 
The decree and the appeal were disposed of 
on 1-3-1973. The learned District Munsif 
held that in view of the fact that the decree 
was obtained when the exemption was in 
force, the same is executable and that the 
mere fact that subsequenily the exemption 
expired would not affect the said decree and 
the same is executable. In view of the 
provisions of the statute in Act 18 of 1960 
as amended by Act XXIII of 1973, that the 
decree for eviction came in executable on the 
filing of a joint memo agreeing to vacate 
within six months isof no consequence: 
"The tenant can be evicted only under the 
provisions of -the said Act and not other- 
wise. The order passed by the lower’ Court 
is set aside and the revision allowed. 


R. Thitugnan am, for Petitioner. 


S. V. Jayaraman, for Respondent. 


Revision allowed 
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IN THE HIGH COURT OF JUDICATURE 
AT MADRAS. 


Present:- M.N.Chandurkar, C.J. 


*C.R.P.Nos.1605 and 1606 of 1984, 
26th February, 1985. 


Kishan Gopal Jhavar by Power Agent 
Shivchand Daga Petitioner* 


Ve 


Ramanarayan Bhattad and others 
Respondents. 


Deed - Construction - Summary suit - 
Bank guarantee given on account of first 
defendant to the trial Court as condi- 
tion for grant of leave to defend ~- 
Suit decreed directing first defendant 
to pay a specified amount to plaintiff 
- Plaintiff filing application for 
enforcement of the bond - Trial Court 


holding that guarantee lapsed on 
disposal of suit - Revision against 
order - Scope of bank guarantee 
explained. 


Held:The bank guarantee is a substitute 
for cash deposit and cannot be treated 
in any different manner, The very purpose 
of putting a condition of furnishing bank 
guarantee before leave to defend a 
summary suit is granted is that the 
plaintiff's interest is to be safeguarded 
and when the suit is decreed the plaintiff 
has the right to enforce the bank 
guarantee, The bank guarantee does not 
automatically lapse nor does the liability 
come to an end the moment the suit has 
come to an end. [Para.4] 


If a bank guarantee is treated as having 
lapsed the moment the suit comes to an 
end, then when the claim has been decreed 


the whole exercise of granting conditional 
leave becomes futile because the very 
object of granting such leave is to safe- 
guard the plaintiff's interests in case he 
succeeds in the suit and to see that the 
plaintiff 1s not deprived of the fruits of 
the decree which he obtains, -{Para.5] 


Cases referred to:- 
®& 


Girdharilal Mahadulal Agarwal v. Shah 
Nagji Acholder, A.I.R.1956 Bom. 256; 
Gopala Iyer v. Thiruvengadam Pillai, 
(1917)32 M.L.J.503= 5 L.W.407; Pannaji 

Devichand v. Basappa Virappa, A.1.R.1943 


Bom.2433 M.Paramasivam Pillai v. Rama- 
swami Chettiar, (1939)1 M.L. J.557= 
I.L.R. (1939) Mad.290= 48 L.W.760= 


Awl R.1939 Mad, 152. 


Petitions unaer section. 115 of the Act 
V of 1908 praying the Mech Court to revise 
the order of the I Additional Judge, Cıty 
Civil Court, Madras dated 5.4.84 and made 
in I.A.Nos.4529 and 5746 of 1984, in 
O.S.No.2259/81 respectively. 


V. Srinivasan, for Petitioner. 


K.R.Ramabhadran, ° for Respondent. 
The Court made the following 


ORDER:- These revision petitions are 
directed against the orders of the City 
Civil Court at Madras, which on the face 
of them appear to be extremely unusual, 
having regard to the facts of the case 
and the nature of the decree in question. 
Admittedly the first defendant who is 
the first respondent in C.R.P.No.1605 of 
1984 and the sole respondent in 
C.R.P.No.1606 of 1984, was not granted 
leave to defend a summary suit which 
was filed by the plaintiff in this Court. 
His request for unconditional leave was 
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rejected by the Master, by the learned 
Single Judge and by a Division Bench 
of this Court. The matter was taken to 
the Supreme Court by the first defendant. 


On September I1, 1978, he Supreme 
Court made an order as follows:- 
"Counsel for the appellant (first 


defendant) agrees to furnish a bank 
guarantee for Rs.83,375/- before the 
Registrar, Madras High Court, within 
five weeks from to-day. Leave to the 
defendant to appear and defend is 
hereby granted but it will stand revoked 
if the bank guarantee above-mentioned 
ıs not furnished within five weeks from 
to-day.” Bank guarantee to be renewed 
every six months so long as the suit 
is pending. The written statements to 
be filed within three months after the 
bank guarantee 1s furnished," 
With these observations, the first 
defendant's appeal was allowed. A bank 
guarantee for a sum of Rs.83,375/- was 
given in the form of a letter of guarantee 
dated 16.10.1978 by the Central Bank 
of India ın favour of the Registrar of 
the High Court, Madras on account of 
Shri K.Ramanarayan Bhattad, 127, Angappa 
Naicken Street, Masiras-1 (first defendant), 
This bank guarantee was renewed from 
time to time. 


2. The suit proceeded to trial and a 
decree was passed on 6.2.1984 as follows:- 


"I. that .ne first defendant do pay 
plaintiff Rs.75,000/- .with interest at 
6% from date of plaint tıll payment; 

2. that the first defendant shall have 
the amount paid by defendants 2 to 
6, 8 and 9 to the plaintiff to discharge 
the decree; 

3. thdt the first defendant shall have 
indemnity for the sum of Rs,75,000/- 
with interest at 6% and pro costs. 

4, that defendants 1 to 6, 8 and 9 do 
pay plaintiff Rs.6,004/- (Rupees six 
thousand and four only) as and for the 
costs of the suit as taxed," 


After the decree was passed, the plaintiff 
filed I.A.No.5746 of 1984, praying that 
the Central Bank of India which furnished 


the bank guarantee should be directed, 
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to deposit the entire amount covered under 
the bank guarantee, to be credited to 
the suit so that it should be paid over 
to the plaintiff and a prayer was also 
made that after the money was received, 
the payment of the same should be ordered 
to be made to the plaintiff, 


3, An application, I.A.No.4529 of 1984, 
also came to be made by the first 
defendant in which he stated that an 
adjustment of Rs.75,000/- which was made 
under an agreement between the first 
defendant on one side and defendants 2 
to 7 and 9 on the other was binding on 
the plaintiff and therefore it was for 
defendants 2 to 7 and 9 to pay the amount 
to the plaintiff. According to the first 
defendant, the decretal amount has to 
be paid by defendants 2 to 7 and 9 to 
the plaintiff and not by the first 
defendant, The first defendant contended 
that ıt was just and equitable that the 
plaintiff should proceed against defendants 
2 to 7 ana 9, On these grounds, the first 
defendant sought the cancellation of the 
bank guarantee executed by him ın favour 
of the plaintiff in respect of the surt. 
Both these applications were disposed of 
by the I Additional Judge, City Civil 
Court, Madras. The learned Additional 
Judge took the view that while disposing 
of the suit, the court, on assessment of 
the evidence, had come to the conclusion 
that by reason of the agreement Exhibit 
B-1, defendants 2 to 7 and 9 were liable 
to pay the amount covered by the decree 
to the plaintiff and therefore it was but 
fair and appropriate that the plaintiff 
should execute the decree at the first 
instance against defendants 2 to 7 and 
9. The trial Court noticed that it was 
not the case of the plaintiff that it was 
impossible to realise the amount from 
defendants 2 to 7 and 9 or that they were 
not possessed of any means to satisfy 
the decree. The trial Court then observed:- 


"In that context the bank guarantee 
which was furnished under orders of 
the Supreme Court to grant leave to 
the petitioner-first defendant to- defend 
the suit which was filed as an under 
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guarantee to be continued till the 
disposal of the matter either in first 


R K.G.Jhavar v. Ramanarayan Bhattad 


(Chandurkar, C.J.) 


appeal or in appeal upto the Supreme 
Court. Now that defendants 2 to 7 
and 9 are primarily Hable to satisfy 
the decree and there is no allegation 
that these defendants have no means 
to satisfy the decree. Į feel it will 
be in the interest of justice to grant 
the relief prayed for by the petitioner 
(first defendant)." 


With the above observation, the trial 
Court made the order that the bank 
guarantee furnished by the first defendant 
will stand cancelled. Consequently the 
application made by the plaintiff-decree- 
holder came to be dismissed, These orders 
are now challenged by the plaintiff in 
these two revision petitions. 


4, The plaintiff's contention ıs very 
simple. According to him, he is not 
entitled to enforce the bank guarantee 
and the trial Court 1s bound to enforce 
the bank guarantee and have the amount 
payable under the bank guarantee appro- 
priated towards the decretal amount ın 
accordance with the decree. The learned 
counsel appearing on behalf of the first 
defendant, however, vehemently contended 
that the order of the Supreme Court 
merely required a bank guarantee to be 
given and to be renewed every six months 
so long as the suit is pending. The 
argument is that since the suit is now 
no longer pending and has been disposed 
of, the bank guarantee cannot be given 
effect to. In a summary suit to which 
Order 37 of the Code of Cavil Procedure 
applies, it is usual that the defendant 
is asked to deposit a certain amount when 
conditional leave ıs granted. (See also 
Girdharilal Mahadulal Agarwal v. Shah 
Nagyi Acholdas, A.I.R.1956 Bom.256. When 
a bank guarantee is allowed to be fur- 
nished as a condition precedent for grant- 
ing leave to defend a summary suit, it 
is obvious that the bank guarantee is 
to be furnished ın lieu of an amount which 
the Court has discretion to direct to be 
deposited in cash before leave to defend 
the suit is granted. Order XXXVI, Rule 
3(5), Code of Civil Procedure, provides 
that the Court may grant leave to defend 
the suit unconditionally or upon such terms 
ase may appear to the Court or Judge 
to be just. It can hardly be disputed that 


where one of the conditions for granting 
leave to defend a summary suit ıs that 
the defendant should deposit some amount 
in cash, then in case the suit 1s decreed, 
such deposit 1s liable to be appropriated 
towards the decretal amount. (See also 
Gopala Tyer v. Thiruvengadam Palaz) 
32 (1917) M.L.J.503= 5 L.W.407. The Bank 
guarantee which is a substitute for cash 
deposit cannot be treated in any different 
manner and the very purpose of putting 
a condition of furnishing bank guarantee 
before leave to defend a summary suit 
is granted 1s that the plaintiff's interest 
is to be safeguarded and when the suit 


is decreed, the plaintiff has the right 
to enforce the bank guarantee. Now, 
undoubtedly the Supreme Court has 
directed that a bank guarantee will be 


given and renewed every six months so 
long as the suit 1s pending. This does not 
However mean that the moment the suit 
has come to an end, the bank guarantee 
automatically lapses or that the liability 
under the bank guarantee comes to an 
end. 


De Undoubtedly the bank guarantee has 
to be construed on the terms of the 
instrument of guarantee. A guarantee may 
provide for a period covered by the suit 
itself or there may be a guarantee which 
may make provision for the course of 
litigation even in the appellate court; 
or a guarantee may be given covering 
the entire period of litigation between 
the commencement of the suit and the 
final conclusion of the litigation by the 
highest court hke the Supreme Court. 
We are in the instant case not concerned 
with the contingency as to whether a 
guerantee given during the pendency of 
the suit will also ensure to the benefit 
of the decree-holder ıf and when the 
matter ıs taken in appeal to the first 
appellate Court or later on to the second 
appellate Court. There can be a guarantee 
which ıs gtven during the pendency of 
the suit and the suit may be dismissed 
in the trial Court but may be decreed 
in the appellate Court. The question as 
to whether the guarantee given during 
the pendency of the suit enures to the 
benefit of the plaintiff who has failed 
in the trial Court but has succeeded in 
the appellate Court will depend upon the 
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manner in which the bank guarantee is 
worded. It could also not be disputed 
that so far as contracts of surety and 
bank guarantee are concerned, they have 
to be strictly construed, It appears that 
it was argued before the learned Addi- 
tional Judge on the basis of some autho- 
rities that the bank guarantee must be 
treated as having lapsed the moment the 
suit comes to an end and ın that context 
the learned Additional Judge seems to 
have observed that the bank guarantee 
which was furnished under the orders 
of the Supreme Court to grant leave to 
defend the suit cannot be held to be a 
guarantee to be continued till the disposal 
of the matter in the first appeal or in 
the appeal to the Supreme Court. With 
respect, it is difficult to understand these 
observations. The learned Additional Judge 
was not dealing with a claim for enforce- 
ment of the bank guarantee, as a result 
of the decision of the appellate Court 
or of the Supreme Court, in further 
appeal. The learned Additional Judge was 
merely concerned with the execution 
proceedings in respect of a decree which 
is granted by the said Court, and that 
decree was in a, suit to defend which 
the first defendant had been given leave 
on the express condition that he will 
furnish a bank guarantee. The nature of 
the order which is made by the learned 
Additional Judge defeats the very purpose 
for which the order of bank guarantee 
is made, when leave is granted to defend 
a summary suit. If a bank guarantee is 
treated as having lapsed the moment the 
suit comes to an end, tken when the claim 
has been decreed, the whole exercise 
of granting conditional leave becomes 
futile because the very object of granting 
conditional leave is to safeguard . the 
interest of the plaintiff in case the plain- 
tiff succeeds in the suit and to see that 
the plaintiff is not deprived of the fruit 
of the decree which he obtains. 


6. Equally untenable is the ground which 
the learned Additional Judge has given 
for discharging the bank guarantee, when 
the learned Additioanl Judge holds that 
it is fair and appropriate that the plaintiff 
should execute a decree in the first 
instance against defendants 2 to 7 and 
9. If the learned Additional Judge has 
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merely read the decree, he would have 
noticed that primarily the decree 1s against 
the first defendant. The decree says, "that 
the first defendant do pay plaintiff 
Rs.75,000/- with interest 6% from the 
date of plaint till payment." When the 
plaintiff has in his favour a decree worded 
as above, it is difficult to see how any 
question of fairness or appropriateness 
can fall for consideration. The right of 
the plaintiff-decree holder is governed 
exclusively by the form and content of 
the decree and if under the decree the 
liability is created against the first 
defendant to pay Rs.75,000/- with interest 
it was extremely improper on the part 
of the leanred Additional Judge to deprive 
the plaintiff-decree-holder of his right 
founded on the decree by making him 
to execute the decree against other 
defendants. A careful perusal of the decree 
will also show that the decree-holder has 
not been given any right to execute the 
decree against defendants 2 to 7 and 9 
directly. The obligation cast by clause 
(2) of the detree is on the first defendant 
when it says, "that the first defendant 
shall have the amount paid by defendants 
2 to 6, 8 and 9 to the plaintiff discharge 
the decree. Thus, the obligation being 
cast on the first defendant by the decree, 
the trial Court was not justified in direct- 
ing the plaintiff to proceed against the 
other defendants. When we came to clause 
(3) of the decree, it is clear that even 
that clause contemplates that the primary 
liability to pay the decretal ainount is 
on the first defendant. When clause (3) 
reads, "that the first defendant shall have 
indemnity for the sum or Rs.75,000/- with 
interest at 6% and pro costs", it obviously 


contemplates that when the plaintiff- 
decree-holder has executed the decree 
against the first defendant, the first 


defendant is entitled to avail of the provi- 
sion in clause (3) of the decree which, 
while containing the right of the -first 
defendant to be reimbursed, also is a 
repoaltory of the obligation of the other 
defendants to compensate the first 
defendant for the sum of Rs.75,000/-. 
In my view, the learned Additional Judge 
has fallen into a serious error when, in 
the order made by him, he tried to modif 
the rights which had crystallised in the 
form of a decree, 
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7. The two decisions on which the 
learned counsel for the first defendant 
has relied are clearly distinguishable. In 
Pannaji Devichand v, Basappa Virappars 
A,IL.R.1943 Bom.243, the surety bond by 
its express terms referred only to the 
appeal in the High Court. In that case 
the suit was decreed in the plaintiff's 
favour, the defendants had filed an appeal 
to the High Court, the High Court 
confirmed the decree of the trial Court 
and the appellants then filed an appeal 
by leave to the Privy Council. The decree 
of the High Court was reversed by the 
Privy Council and the suit was dismissed 
with costs. What had happened earlier 
was, when the defendants filed the first 
appeal, the plaintiff had filed an execution 
application for executing the decree of 
the trial Court. The decree-holder had 
recovered the decretal amount. When 
the judgment-debtors applied to the High 
Court for stay of execution, the High 
Court had ordered that the plaintiff should 
be allowed to execute the decree on 
furnishing security to the satisfaction 
of the trial Court. He had furnished two 
sureties and the question was whether 
those sureties would become liable for 
restitution when the suit was dismissed 
by the Privy Council. On those facts, 
the High Court held that the liability 
of the sureties could not be extended 
to the decision given by the Privy Council 
reversing the decision of the High Court. 


8. Similar are the facts of the decision 
in 4.Paramasivam Pillai ve ÅVeRoM.S. 
P.S.Ranaswami Chettiar and = anothers 
(1939)1 M.L.J.557= LL.R. (1939) Mad,290= 
48 L.W.760= A.I.R.1939 Mad.152. In that 
case it was held that the defendant's 
surety was not liable as the terms of 
the surety bond were absolutely explicit 
and its language could not extend the 
liability of the surety to the contingenecy 
which was not referred to in the surety 
bond, namely, there neing a Letters Patent 
Appeal against the appeal filed by the 
defendant. 


9, Both these decisions are wholly 
inapplicable to the facts of the present 
case. As already pointed out, we are not 
ndw concerned with the enforcement of 
the bank guarantee consequent upon any 


liability being fastened as a result of a 
decision of the appellate Court. The bank 
guarantee in this case was expressly given 
on account of the first defendant by the 
Bank to the trial Court and it is being 
enforced by the trial Court, when the 
decree has been passed by the trial Court 
against the first defendant. 


10, In the result, therefore, the orders 
of the learned Additional Judge are set 
aside, The application of the first 
defendant being I.A.No.4529 of 1984 must 
therefore stand dismissed and the appli- 
cation made by the plaintiff-decree-holder 
being 1.A.No.5746/84 will have to be 
allowed. The triel Court is directed to 
enforce the bank guarantee and credit 
the amount recovered in pursuance of 
the bank guarantee to the account of 
the decree in O.S.No.2259 of 1981 and 
pay the same to the  plaintiff-decree- 
holder, unless there are any orders to 
the contrary by any appellate Court. The 
Civil Revision Petitions are allowed and 
the petitioner will get the costs of these 


petitions from the first defendant, one 
set. 
RoS. a Petitions aliowed, 
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IN THE HIGH COURT OF JUDICATURE 
AT MADRAS, 


Present:- G¢.Maheswaran, J. 


*S.A.No, 1971 of 1979. 14th August, 1984, 


Sethurama Udayar Appellant* 


Ve 


Chidambaram Municipality, rep. by its 
Executive Authority Commissioner 
Respondents 


Tam1i Nadu District Municipalities Act 
(V of 1920), section 345, prescribing 
a period of limitation for proceedings 
- Provisions of Art. 62 of the Limit- 
ation Act would not apply to surts, 
distraint proceedings and to prosecution 
under the Act. E 
Under section 345 of the District Munici- 
palities Act, a provision of limitation is 
fixed and this is made applicable to the 
distraint proceedings, institution of suit 
and to prosecution; when a special enact- 
ment prescribes a period of limitation, 
the provisions of the general law, viz, 
the Limitation Act will not be applicable. 

r [Para.2] 


Case referred to:- 


Shidrao Narayan Rao Gumaste Patil v, 
Municipality of Athani, A.1.R.1943 Bom.21. 


The Court delivered the “following 


JUDGMENT:- The plaintiff, Chidambaram 
Municipality, claimed arrears of property 
tax from the defendant due for the period 
1970-71 second half to 1975-76 second 
half, amounting to Rs.179.90. The defence 
was that the claim for arrears of tax 
for more than 3 years from the date of 
plaint, is barred by limitation. The trial 
Court in a lacanic judgment, decreed the 
suit on the ground that the defendant 
has not shown as to how the claim for 
more than three years is barred by hmi- 
tation. On appeal, the Appellate Judge 
relied on a decision in Shidrao Narayan 
Rao Gumaste Patil v, Municiapality of 


d 
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Athani, Á.l.R.1943 Bom.21 and came to 
the conclusion that a claim to enforce 
payment of money, which ıs a charge 
on an immovable property, not only by 
an agreement between the parties, but 
aliso by operation of law, will be governed 
by Article 132 {corresponding to Article 
62 of the New Act) of the Limitation 
Act and that therefore, the period of 
limitation for recovery of the amount 
is 12 years and the suit is well within 
time and accordingly he dismissed the 
appeal, confirming the judgment and decree 
of the trial Court. 


2. The short question in this second 
appeal ıs, whether the suit for recovery 
of property tax arrears for the period 
1970-71 second half to the period upto 
13.10.1973 1s barred by hmitation. The 
plant was presented in Court on 
14.10.1976. Under section 85 of the Tamıl 
Nadu District Municipalities Act, 1920, 
the property tax on buildings and lands 
shall, subject to the prior payment of 
land revenue, if any, due to the Govern- 
ment thereon, be a first charge upon the 
said buildings and lands. Under Article 
62 o the Limitation Act, 12 years' time 
is prescribed for enforcing a charge on 
the immovable property, the period being 
calculated from the time "when the money 
sued for becomes due", If Article 62 
applies, the suit will be well within time, 
But what the court below has overlooked 
is that section 345 of the District 
Municipalities Act prescribes only a period 
of three years for recavering any sum 
due to the Municipal Council under the 
Act. Section 345 of the Act runs thus: 


"345. No distraint shall be made, no 
suit shall be instituted and no prose- 
cution shall be commenced in respect 
of any sum due to the municipal council 
under this Act after the expiration 
of a period of three years from the 
date on which ditstraint might first have 
been made, a suit might first have 
been instituted, or prosecution might 
first have been commenced, as the 
case may be, in respect of such sum," 


Arrears of property tax is undoubtedly 
a "sum due to the Municipal Counail 
payable under the Act"; under section 
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345 of the District Municipalities Act, 
a special provision of limitation is fixed 
and this 1s made applicable to the distraint 
proceedings, institution of suit, and to 
prosecution. When a special enactment 
prescribes a period of limitation, the 
provisions of the general law, viz., the 
Limitation Act, will not be applicable. 
In that view of the matter, the court 
below is wrong in holding that Article 
62 of the Limitation Act will govern the 
present case. 


In the result, the appeal ıs allowed in 
part, the decree and judgment of the 
courts below are modified and the sui: 
will stand decreed for the tax arrears 
due for the period commencing from 
14.10.1973 to the second half of 1975-76, 
In other respects, the appeal will stand 


dismissed. There will be no order as to 
costs, 
RS. ---- Appeal allowed in part. 
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IN THE HIGH COURT OF JUDICATURE 
AT MADRAS, 


(Special Original Jurisdiction) 


Present:- 5S.Natarajan, J. 


*W.P.No.7728 of 1984. 30th July, 1984, 


S.M.C.Veerappan Petitioner* 


Ve 


The Commissioner, H.R. and GE., 
Madras-34 and others Respondents. 


Tamil Nadu Hindu Religious and Charitable 
Endowments Act (XXII of 1959), sections 
26 and 54 - Sections relate to the 
appointment of hereditary trustees and 
not to fit persons - Entitlement to be 
appointed a trustee does not cloths a 
person with a right to be appointed a 
fit person. 


The appointment of the petitioner as a 
fit person to take charge of a kattalai 
and administer an endowment was set aside 
by the first respondent on the ground that 
he was nor a proper person to be appointed 
as a fit person because his father, acted 
in concert with one M and had alienated 
the properties belonging to the kattalai. 
The petitioner filed a writ petition basing 
his contention on sections 26 and 54 of 
the Tamil Nadu Hindu Religious and Charit- 
able Endowments Act, challenging the 
validity of the order. 


Held:- Sections 26 and 54 of the Act relate 
to the appointment of hereditary trustees 
to religious institutions, They can have 
no application to the controversy on hand, 
namely an order of appointment for the 
post of a Fit Person. It may be that the 
petitioner, notwithstanding the alleged 
laches committed by his father, is entitled 
to be appointed as one of the three 
trustees, but that entitlement will not 
clothe him with the right to say that he 
alone should be appointed as a Fit Person. 
As a trustee, he will be one of the three 
persons entrusted with the management 
of the endowment, but as a Fit person 
he will be the sole authority to administer 
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the endowment. Therefore there is nothing 
wrong in the first respondent taking that 
fact into consideration and holding that 
in the interests of the institution, the 
appointment of the petitioner as a Fit 
person and the entrustment of the entire 
affairs of the endowment to the petitioner 
will not be a prudent course to be 
followed. [Para.3] 


Petition under Article 226 of the Consti- 
tution of India, praying that in the circum- 
stances stated therein, and in the affidavit 
filed therewith, the High Court will be 
pleased to issue_a writ of Certiorari calling 
for the connected records of the first 
respondent relating to his order dated 
22-6-1984 and made in ..No.32 of 1982 
and quash the same. 


K.Jayaraman, for Petitioner. : 


The Court made the following 


ORDER:- An order passed by the second 
respondent appointing the petitioner as 
a Fit Person for a Kattalai of specific 
endowment known as Sri Raman Chettiar 
Kattalai attached to Sri Marudheeswarar 
temple, Thiryvanmiyur, Madras, was set 
aside by the first respondent herein and 
it is the validity of that order that is 
impugned by the petitioner herein. 


2 The endowment was created by the 
petitioner's grandfather and it was managed 
and administered by him during his 
lifetime. After his lifetime his son, one 
Somasundaram Chettias, who is the peti- 
tioner's father, was administering the 
endowment. Now there is a scheme 
governing the endowment and as per the 
said scheme, the endowment has to be 
administered by a Board of trustees 
consisting of three persons viz., (lt) a 
descendent of the donor; (2) a represen- 
tative of the Nagarathar community; and 
(3) a member belonging to the Scheduled 
caste. All the three persons have to be 
appointed by the competent authority 
exercising powers under the Tamil Nadu 
Hindu Religious and Charitable Endowments 
Act, 22 of 1959. After Somasundaram 
Chettiar, the management of the endow- 
ment has been vested in the third respon- 
dent herein, viz., the Executive Officer 
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of Sri Marudheeswarar temple and the 
said officer in manging the same. Pursuant 
to the first respondent passing an order 
in Na.Ka.No.85654/83 dated 26-9-83, the 
appointment of trustees temporarily was 
stopped. Thereupon the second respondent, 
appointed the petitioner as a Fit Person 
to take charge of the Kattalai and 
dminister the endowment. On the strengtt. 
of that order, the petitioner wanted the 
third respondent to hand over charge of 
the endowment to him. But the third 
respondent disputed the validity of the 
order of appointment and preferred a 
revision to the first respondent. Two 
grounds were taken by him in the revision, 
viz., (1) the petitioner is not a proper 
person to be appointed as a Fit Person, 
because his father, acting in concert with 
one Michael, had alienated the properties 
belonging to the Kattalai and thus acted 
against the interests of the institution; 
and (2) the second respondent had no 
jurisdiction to appoint a Fit Person, 
because the temple was having an income 
of more than a lakh of rupees per year 
and in such cases it is only the Govern- 
ment that has power to appoint trustees 
or Fit Person. The first respondent did 
not go into the merits of the second 
contention, but sustained the first ground 
of objection and set aside the order of . 
the second respondent. Aggrieved by that 


order, the petitioner has filed this writ 
petition. 
3. The learned counsel for the peti- 


tioner would say that since the petitioner 
is a descendant of the donor he is entitled 
to be appointed as Fit Person and the 
sins committed by his father, if any, should 
not be allowed to be visited on him. In 
support of this argument, the learned 
counsel places reliance on sections 26 
and 54 of the Act. Those sections relate 
to appointment of hereditary trustees to 
religious institutions, They can have no 
application to the controversy on hand, 
because we are not now concerned with 
an order of appointment for the post of 
a hereditary trustee, but an order of 
appointment for the post of a Fit Person. 
It may be that the petition, notwith- 
standing the alleged taches committed 
by his father, is entitled to be appointed 
as one of the three trustees, but that. 
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entitlement will not clothe him with the 
right to say that he alone should be 
appointed as a Fit Person. As a trustee, 
he will be one of the three persons 
entrusted with the management of the 
endowment, but as a Fit Person he will 
be the sole authority to administer the 
endowment. Therefore there ıs nothing 
wrong in the first respondent taking that 
fact into consideration and holding that 
in the interests of the institution, the 
appointment of the petitioner as a Fit 
Person and the entrustment of the entire 
affairs of the endowment to the petitioner 
will not be a prudent course to be 
followed, In such circumstances, the 
attack of the petitioner on the order 
passed by the first respondent cannot 
be countenanced, 


4, For the aforesaid reasons the peti- 
tioner is not entitled to the issue of a 
rule and the petition will stand dismissed, 


RSSa Petition dismissed. 


M.L.J.2 
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IN THE HIGH COURT OF JUDICATURE 
AT MADRAS, 


Present:- G.Ramanujam and K.Shannukham, 
JJ. f 


*W.A.Nos.854,855 of 1983 and W.P.No.2010 
of ‘1979, llth December, 1984. 
A.Mukyaprana Rao Appellant* 


Ve 


The Government of Tamil Nadu represented 
by the’ Chief Secretary to Government, 
Fort St., George, Madras-9 and others 


Respondents. 
and : 
M.£benezer Petitioner* 
Ve 


The Government of Tamil Nadu represented 
by the Chief Secretary, Fort St., George, 
Madras-9 and others Respondents» 


Constitution of India (1950), Articles 
14 and 16 - Government passing an order 
rendering the ratio of promotion to 
the posts of Regional Transport Officers 
from 13:1 to 1:4 as between the admini~ 
strative side and technical side - 
Decision based on a policy for the 
better administration of the Department 
- Held nor violative of the Consti- 
tution. o 


In this case though originally equal treat- 
ment was given to the two feeder cate- 
gories, non-technical and technical ın the 
Transport Department ın the matter of 
promotion, the Government had changed 
their policy and adopted a higher ratio 
for one source, the technical category. 
The classification is made between these 
two sources, technical and non-technical 
with a view to secure better administration 
of the Transport Department and also 
to see that people with technical qualifi- 
cation get more promotional opportunities 
as Regional Transport Officers, The classi- 
fication of persons coming from two 
separate feeder categories in the matter 
of fixation of the ratio for promotion 
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so long as it has- a rational nexus with 
the object of securing better administration 
of the department, cannot be successfully 
challenged, 


Cases referred to;- 


Govind Dattatray v. Ch.Controller of 
Imports and Exports, (1967)2 S.C.J.182= 
(1967)2 S.€.R.29= A.1I.R.1967 S.C.839; 
Jaisinghan1 v. Union of India, (1967)1 
I.T.J.903= (1967)2 S.C.J.102= 65 
1.T.R.34= A.1.R.1967 ‘S.C.1427. 


Appeals under Clause 15 of Letters Patent 
against the Order of Mr.Justice Nainar 
Sundaram dated 25.2.1983, and made in 
the exercise ,of the Special Original Juris- 
diction of the High Court in Writ Petition 
No.1137 of 1980 presented under Articie 
226 of the Constitution of India “to issue 
a Writ of Declaration, declaring clause 
2(c) of the Rules of the Tamil Nadu 
Government dated 26-6-1978 and made 
ın G.O.Ms.No.1461, Home (Transport H) 
Department, (provision under which ratio 
of promotion to the post of Regional 
Transport Officers has been reduced from 
1:1 to 1:4 as between the administrative 
side and the technical side respectively 
of the Transport Department) as _ unconsti- 
tutional, contravening Articles 14 and 16 
of the Constitution of India and etc., 
G.Ramaswam1 for 
Appellants. 


for M.Kalyanasundaran, 


Advocate General, for Government Pleader 
and V.Sridevan, for Respondents. 


The Order of the Court was made by 


Ramanujam, J.:-Since the points involved 
are the same in all these cases, they are 
dealt with together. 


2 Writ Appeal Nos.854 and 855 of 1983 
have been filed against the judgment 
rendered by Nainar Sundaram, J. in Writ 
Petition No.1137 of 1980; the first one 
by the petitioner in the Writ Petition and 
the second by the 7th respondent therein. 
The appellant ın Writ Appeal No, 854 of 
1983 sought in Writ Petition No. 1137 
of 1980 the issue a Writ of Declaration 
deciaring clause 2(c) of the Rules made 
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in G.O.Ms.No.1461, Home (Transport II) 
dated 26.6.1978 issued by the Tamil Nadu 
Government under which the ratio of 
promotion to the post of Regional 
Transport Officers has been reduced to 
1:4 from 1:1 as between the administrative 
side and the technical side respectively 
of the Transport Department as unconsti- 
tutional as it contravenes Articles 14 and 
16 of the Constitution of India. That Writ 
Petition was originally heard by Padma- 
nabhan, J. who by his order dated 2.4.1982 
allowed the Writ Petition and declared 
the above clause 2(c) of the Rules as 
unconstitutional. Earlier in Writ Petition 
No.2010 of 1979 filed by one M.Ebenezer, 
Superintendent, Office of the Regional 
Transport Officer, Tiruchirappalli the same 
rule was challenged as being violative 
of Articles 14 and 16 of the Constitution. 
V.Ramaswamy, J. by his order dated 17th 
July, 1979, rejected the said contention 
and dismissed the Writ Petition, Writ 
Appeal No.421 of 1979 was preferred as 
against the decision of V.Ramaswamy, 
J. While that Writ Appeal was pending 
respondents 1 to 3 in Writ Petition No.1137 
of 1980 which was disposed of by Padma- 
nabhan, J. preferred Writ Appeal No.375 
of 1985 against the said order of Padma- 
nabhan, J. There were other Writ appeals 
filed by the other respondents who have 
been brought on record subsequently and 
they were Writ Appeals Nos.256 and 257 
of 1982. Ali the said four writ appeals 
were heard by a Division Bench and at 
that stage the State Government filed 
as additional affidavit with the permission 
of the Court bringing in certain fresh 
facts as forming the basis fọr the 
reduction of the ratio of promotion 
complained of in the writ petitions and 
requested the Bench to take those factors 
also into consideration. The learned counsel 
appearing for the petitioner in W.P.No.1137 
of 1980 and the respondent in Writ Appeal 
No.375 of 1982 had submitted before the 
Bench that if- these additional factors 
are to be taken into account, a reply 
affidavit has to be filed and there should 
be a re-hearing of the whole matter. At 
that stage the Division Bench felt that 
the correct course would be to set aside 
the orders of both Padmanabhan, J. in 
Writ Petition No.1137° of 1980 and that 
of V.Ramaswamt, J. in Writ Petition 
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No.2Z010 of 1979 and to remit the matter 
to the Writ Court for fresh and fuller 
consideration. It ıs im pursuance of the 
said remit order, Writ Petition No.1137 
of 1980 came to be heard afresh by Nainar 
Sundaram, J. Writ Petition No.2010 of 
1979 having been ordered to be posted 
for disposal after Writ Petition WNo.1137 
of 1980 is disposed of, it was not posted 
along with the other Writ Petition. Nainar 
Sundaram, J. after hearing the parties 
has chosen to dismiss the Writ Petition 
by his judgment dated 2,4.1982 on the 
ground that the grounds of attack put 
forward by the writ petitioner cannot 
legally be sustained, It ıs the said decision 
of Nainar Sundaram, J. which is under 
challenge in these two writ appeals. 


3. The dispute between the parties 
relates to the procedure to be followed 
for making recruitment for the post of 
Regional Transport Officers (R.T.O. for 
short), In G.O.Ms.No.566, Home, dated 
18-2-1965 it was provided that recruitment 
to R.T.O. shall be made by transfer from 
the post of (1) Superimtendents in the 
Secretariat 1n Home and Industries, Labour 
and Co-operation Departments. (2) Superin- 
tendents in the Office of the Transport 
Commissioner or in the Regional Transport 
Offices and (3) Motor Vehicles Inspectors, 
The said G.O. was made under Article 
309 of the Constitution of India, and this 
amended the general and special rules 
applicable to the posts of Assistant Secre- 
taries and Regional Transport Officers 
in Class II of the Madras Transport 
Service. These rules were again amended 
in G.O.Ms.No.61, Home, dated 10.1.1968. 
As per the amended rules recruitment 
of Regional Transport Officers shall be 
by transfer from among {a) the Assistant 


Secretaries, State Transport Authority 
(Category 1} or (b) promotion from among 
the Joint Regional Transport Officers, 


(c) recruitment by transfer on tenure basis 
for a period of three years from among 
the Joint Regional Transport Officers, 
(d) recruitment by transfer on tenure basis 
for a period of three years from among 
the Deputy Collectors in the Madras Civil 
Service (Executive branch) or (d) recruit- 
ment by transfer from among the Superin- 
tendents in the Department of Secretariat. 
Thus in the said G.O. dated 10.1.1968 


the Superintendents in the Office of the 
Transport Commissioner and ın the 
Regional Transport Office have been taken 
out from the feeder categories of Regional 
Transport Officers. Thereafter, the 
Government passed G.O.Ms.No.1461 Home 
dated 26-6-1978 which further modified 
the rules relating to the recruitment of 
Regional Transport Officers. Under the 
rules as amended in 1978 the, recruitment 
to the posts of Regional Transport Officers 
shall be (1) by transfer from among Motor 
Vehicle Inspectors, Grade I in the Tamil 
Nadu Transport Subordinate Service or 
(2) Superintendents Selection Grade and 
Personal Assistants to Regional Transport 
Officers in the Tami! Nadu Munistertal 
Service and (3) for special reasons by 
recruitment by transfer from any other 
service on tenure basis. Clause 2(c) of 
the Riles made ın G.O.Ms.No.1461 Home 
{Transport II) Department dated 26-6-1978 
has altered the ratio of promotion to the 
post of Regional Transport Officer from 
1:1} to 1:4 as between the admunistrative 
side and the technical side respectively 
of the Transport Department. This has 
been attacked as unconstitutional as 
contravening Articles !4 and 16 of the 
Constitution. This attack was rejected 
by Naimar Sundaram, J. on the ground 
that having regard to the relative strength 


of technical and non-technical staff an 
the Transport Department which works 
out to be 1:5 the ratio of 1:4 fixed 


between non-technical and technical staff 
under Rule 2(c) of the Special Rules for 
the Transport service is fair and reasonable 
and that a higheg proportion given to the 
technical personne! cannot also be taken 
exception to, having regard to the rational 
objective of achieving a better admini- 
stration of the Transport Department which 
1s in public interest. In this view, the 
learned Judge upheld the rule 2(c) pres- 
cribing a ratio of 1:4 as between non-tech- 
nical and technical staff for the purpose 
of promotion to the post of Regional! 
Transport Officer, As against the said 
judgment of Nainar Sundaram, J. the 
present appeals have been filed, 


4. It is not in dispute that till 18.2.1965 
the ratio for promotion from among the 
Superintendents ın the office of the 
Transport Commissioner, Madras and the 
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Regional Transport Offices combined with 
the Superintendents in the Secretariat in 
Home, Industries and Labour and Co-ope- 
ration Departments on the one side and 
the Motor Vehicles Inspectors on the other 
was i:i. However, by G.O.Ms.No.566 Home 


dated 18-2-1965, the post of Joint Regional 
Transport Officer was created and 
promotion to the category of Regional 
Transport Officers was made from the 


posts of Joint Regional Transport Officers 
based on the semiority in the latter cadre. 
It cannot also be disputed that between 
1965 and 1978 many changes have taken 
place in the staff pattern of the Transport 
Department. While previously the Junior 
Superintendents and Motor Vehicles Ins- 
pectors could be promoted straightaway 
as Joint Regional Transport Officers as 
per the ratio, posts of Personal Assistants 
to Regional Transport Officers and 
non-techmcal Motor Vehicles Inspectors 
were created which gave an avenue of 
promotion to the Superintendents to a 
-higher category. The posts of Joint 
Regional Transport Officers were however, 
abolished in 1974, At that time there were 
12 posts of non-technical motor vehicles 
Inspectors and 11 posts of Personal Assis- 
tants to the Regional Transport Officers, 
in between Superintendents and Regional 
Transport Officers, and it was considered 
not necessary to retain the old rule where 
Superintendents could straightaway be 
promoted to the cadre of Joint Regional 
Transport Officers or Regional Transport 
Officers and, therefore, the posts of 
Superintendents were deleted from the 
feeder category of Regional Transport 
Officers. Thereafter the Government felt 
that as the work of the ‘Regional Transport 
Officers involves not only administrative 
work but also requires technical knowledge 
for the better performance of his work, 
the ratio of 1:4 between non-technical 
and technical staff in the matter of 
promotion to the post of Regional Trsns- 
port Officers should be fixed, It is said 
that such a policy decision which was 
taken in the larger interests of the admini- 


stration cannot be questioned by the peti-_ 


tloners as the increase in the percentage 
is ın the interest of the better admuni- 
stration of the Department, and the 
increase 1s not arbitrary or discriminatory, 
nor does it offend Articles 14 and 16 
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of the Constitution of India, Even accord- 
ing to the qualification, for appointment 
to the technical side that is as Motor 
Vehicles Inspector the requisite qualifi- 
cation is S.S.L.C. with diploma in Automo- 
bile Engineering or Mechnical Engineering 
whereas for the appointment to the 
administrative side the requisite qualifi- 
cation 1s only S.S.L.C. It has been there- 
fore felt by the Government that the 
persons on the technical side having a 
better qualification should be given more 
representation in the matter of promotion 
to the posts of Regional Transport 
Officers, This, according to respondents 
cannot be said’ tò be unreasonable or 
amount to an unequal treatment as 
between equals. 


5, Before us Mr.G.Ramaswami, learned 
counsel for the appellants ın the appeals 
contends that ‘the functions of Regional 
Transport Officer are substantially admini- 
strative as seen from Sections 44(5), 44-A 
and Rule 133-A and 134-AA and it is 
idle to contend that the functions of the 
Regional Transport Officers are .more 
technical than admuimistrative and, there- 
fore, the higher proportion given to the 
technical staff m the matter of promotion 
to the posts: of Regional Transport Officers 
is arbitrary and discriminatory in nature, 
According to the appellants the functions 
of the Regional Transport Officer are 


purely admimistrative and he merely 
exercises the functions delegated by the 
Regional Transport Authority and the 


Transport Commissioner as per the provi- 
sions of the Motor Vehicles Act and the 
rules, He also exercises other functions 
which are purely of an administrative 
nature, and those_ functions should be 
traced to the statutory provisions referred 
to above. Even assuming that the functions 
of the Regional Transport Officer are 
more of the administrative nature before 
the fixation of the ratio of 1:4, ıt does 
not prevent the Government from deciding 
as a matter of policy to appoint more 
techmcal people to the post of Regional 
Transport Officers with a view to moder- 
nise or streamline the functions of the 
Department. As a matter of policy if 
the Government decides that the cadre 
of Regional Transport Officer should here- 
after consist of mostly technical persons, 
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it is not open to the appellant to question 
that policy and say that the posts of 
Regional Transport Officers should be held 
only by non-technical people. So long as 
the decision of the Government based 
on a policy is for the better admunistration 
of the department and in public interest, 
that policy cannot successfully be chal- 
lenged on the ground that such a policy 
is neither warranted or expedient. It is 
no doubt true, earlier the ratio between 
non-technical and technical staff was 1:1. 
But the appellants have no vested right 
to have the same ratio continued for 
eternity. The ratio fixed at a particular 
point of time is always subject to alter- 
ation based on the modification of the 
policy of the Government, apart from 
the question that the alteration was based 
on the Government policy, to man the 
posts of Regional Transport Officers, by 
people with more technical knowledge. 
The existing structure of the staff pattern 
in the Transport Department was in the 
ratio of 1:5 between non-technical and 
technica! personnel, and with a view to 
secure fair and proper treatment to every- 
one in the feeder category for the purpose 
of promotion to the posts of Regional 
Transport Officers, technical people who 
are five times the non-technical personnel 
are given a higher ratio, in the matter 
of promotion, Therefore the revision of 
the ratio as 1:4 as against 1:1 that existed 
before between non-technical and technical 
personnel appears to be fair and equitable 
even on merits. Nainar Sundaram, J. has 
held that the technical personnel and 
non-technical personnel are governed by 
two separate sets of service rules, the 
former being governed by the Tamil Nadu 
Ministerial Service- Rules and the latter 


being governed by the Tamil Nadu 
Transport Service Rules, The requisite 
qualification for the non-technical side 


is only §S.S.L.C. while the requisite quali- 
fication for the technical side 1s not only 
S.S.L.C. but also a Diploma in Automobile 
Engineering or Mechanical Engineering. 
Therefore non-technical personnel and 
technical personnel cannot be treated as 
equals, : 
6. The learned counsel for the appellants 
would, however, say that both non-techni- 
cal* and technical personnel were treated 


as equals all these years and it is only 
on that basis the ratio of 1:1 in the 
matter of promotion was fixed, Merely 
because the ratio of 1:1 as between 
non-technical and technical personnel was 
fixed in the matter of promotion, it cannot 
be said that the technical and non-tech- 
nical personnel were treated alike. From 
the mere fact that the ‘Same ratio has 
been fixed in the matter of promotion 
as between the two feeder categories, 
it cannot be said that the two categories 
are equal. As already stated, in the matter 
of qualifications, they are not equals, 
Similarly there is a difference in the 
nature of their duties, Therefore, it is 
not possible to equate the technical 
personnel with the non-technical personnel 
in the matter of promotion. Providing 
for equal promotional opportunities to 
two distinct classes such as non-technical 
and technical personnel may not by itself 
make them equals, and any subsequent 
alteration in the ratio for the purpose 
of promotion will not attract Articles 
14 or 16(I) of the Constitution, so long 
as the non-technical and technical person- 
nel cannot be treated as equals. It has 
been held in Govind Dattatray ve Ch.Con- 
troller of Imports and Exports» (1967)2 
S.C.J.182= (1967)2 S.C.R.29= A.I.R.1967 
S$.C.839: i 


"The relevant law on the subject is 
well settled and does not require further 
elucidation. Under Article 16 of the 
Constıtution of India there shall be 
equality of opportunity for all citizens 
ın matters relatıng to employment or 
appointment to *any office under the 
State or to promotion from the office 
to a higher office thereunder. : Article 
16 of the Constitution 1s only an 
incident of the application of the 
concept of equality enshrined in Article 
14 thereof. It gives. effect to the 
doctrine of equality in the matter of 
appointment and promotion. It follows 
that there can be a reasonable classifi- 
cation of the employees for the purpose 
of appointment or promotion. The 
concept of equality in the matter of 
promotion can be predicated only the 
promotees are drawn from the same 
source. If the preferential treatment 
to one source in relation to the other 
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is based on the differences between 
the said two sources, and the said 
differences have a reasonable relation 
to the nature of the office or offices 
to which recruitment 1s made, the said 
recruitment can legitimately be sustained 
on the basis of a valid classification. 
There can be cases where the differ- 
encès between the two_- groups of 
recruits may not be sufficient to give 
any preferential treatment to one 
against the other in the matter of 
promotions, and, in that event a Court 
may hold that there is no reasonable 
nexus between the differences and the 
recruitment." 


The Supreme Court again reiterated the 
same principle in Jaisinghani Ve Union 
of India, (1967)1 1.T.J.903= 
102= 65 LT.R.34= A.l.R.1967 S.C.1427. 


7. In this case, though originally equal 
treatment was given to the two feeder 
categories, non-technical and technical 
in the matter of promotion, the Govern- 
ment have changed their policy and adopted 
a higher ratio for one source, the technical 


category, compared to the other source, 
the non-technical category. As already 
Stated, the classification 1s made between 


these two sources, technical and non-tech- 
nical with a view to secure, better admini- 
stration of the Transport Department and 
also to see that people with technical 
qualification get more promotional opportu- 
nities as Regional Transport Officers. As 
pointed out by Nainar Sundaram, J. the 
set up of Transport Department was 
thoroughly re-orgamsed ın 1974, Under 
the re-organisation set up, the posts of 
Assistant Transport Commissioner, Assistant 


Engineer (Motor Vehicles) and Joint 
Regional Transport Officers were abolished 
and the posts of Regional Transport 
Officers were redesignated as District 


Transport Officers. The main theme of 
1974 re-organisation was technical-oriented 
and it was felt that the technical function 
of the effective check and’ control of 
vehicles, conduct of traffic surveys, inspec- 
tion of vehicles involved ın accidents, 
haison with Highways Department on 
matters relating to traffic engineering 
and police on traffic control will be more 
Important than the desk work till then 
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contemplated. The Motor Vehicles Inspector 
as head of the Unit office was made in 
charge of all work, technical and non- 
technical. In order to have homogenity 
in the set up of the Transport department 
and as only a technical officer can over- 
check and supervise the work of another 
technical officer, it was decided to divide 
the posts as technical and non-technical 
based on the nature of the work and duties 
attached to them. Having regard to the 
said theme of re-organisation, the question 
of framing special rules for the Transport 
Service was taken up, and the rules were 
approved in G.O.Ms.No.1461 Home dated 
26-6-1978 which has been impugned in 
these proceedings. Rule 2(c) of the said 
Special Rules, taking into’ consideration 
(1) the necessity -to have a technical 
officer to supervise the work of a techni- 
cal officer like the Motor Vehicles Inspec- 
tor and (2) the necessity to give due 
representation to the existing personnel 
both technical and _ non-technical, the 
previous ratio of 1:1 was altered as 1:4 
between non-technical and technical. At 
the time of the issue of the impugned 
G.O. the relevant strength of the non-tech= 
nical and technical side was found to be 
16 on the non-technical side and 76 on 
the technical side, which works out to 
a ratio of 1:5 between non-technical and 
technical staff. To avoid an imbalance 
and at the same time not to shut out 
completely the non-technical personnel 
from having any chance of promotion the 
ratio was fixed at 1:4 as between non- 
technical and technical personnel. As 
already stated, the classification of persons 
coming from two separate feeder cate- 
gories in the matter of fixation of the 
ratio for promotion so long as it has a 
rational nexus with the object of securing 
better administration of the department, 
cannot ‘be successfully challenged. 


8. In this view of the matter, we agree 
with the decision of Nainar Sundaram, 
Je and dismiss the appeals as also the 
Writ Petition in which the same point 
is raised. There will be no order as to 
costs in any of these cases, 


R.S. 


Appeal dismissed. . 
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IN THE HIGH COURT OF JUDICATURE 
AT MADRAS. 


(Special Original Jurisdiction) 
Present:- S.Mohan and T.Sathiadev, JJ. 


*W.P.Nos.10510/81 and 347, 5631 etc. of 


1984, 14th June, 1984. 
K.V.Kadiresan & Com. by partner K.V. 
Kadiresan and others Petitioners* 
Ve 

The State of Tamil Nadu reptd, by 


the Commr, and Secy. to Govt. of Tamil 

Nadu Forest and Fisheries Dept., Fort 

St. George, Madras-9 and others 
Respondents. 


Constitution of India (1950), Articles 
301, 302 and 304(b) - Tamil Nadu Timber 
Transit Rules framed under sections 
35 and 36 of the Tamz1 Nadu Forest Acts 
1882 (V of 1882), rules l-A, 3(b)» 2s 
3(11)2 7(4) - If impose unreasonable 
restrictions on freedom of trades, 
commerce and ‘whether prohibitory and 
not regulatory - Held that the Rules 
being regulatory in nature, they are 
not illegal. 


Section 35(d) of the Tamil Nadu Forest 
Act empowers the Government to make 
rules providing for the stoppage, reporting, 
examination and marking of timber in 
transit, and section 35(k) enables rules 
being made to regulate the use of property 
marks for timber and the registration of 
such marks. Under the Act, the said power 
having been specifically provided for, the 
rules as framed come into existence by 
exercise of the statutory powers conferred 
on the Government under the Act. If only 
the impugned rules in these petitions are 
found to be restrictive, then irrespective 
of the ‘act they have been framed under 
section 35 of the Act, they could be held 
as offending Article 301. By resorting 
to rule-making power, the freedom guaran- 
teed under Article 301 cannot be bypassed. 
But, once the rules are held to be regula- 
tory ın nature, the point advanced namely, 
that. for enforcing these regulatory measure 
the Act itself ought to have been amended 
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by satisfying the requirements contemplated 
under: the proviso to Article 304(b) carries 
no substance. As to what 1s the scope, 
the controlling circumstances which impel- 
led the introduction of the amendment 
to the rules, the evil to be eradicated, 
and the object to be achieved, clearly 
show that the Rules are only regulatory 
in nature, By securing the hanner mark, 
a Form II pass, enables the certified 
timber being moved from point to point 
without hindrance or delay, which may 
occur if the owner 1s to satisfy authorities 
otherwise about lawful procurement, at 
every stage, till manufactured articles 
came into existence. Hence, the impugned 
rules are not hit by Articles 301 and 


304(b). [Parae31] 
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Kumar Ve The 


Petitions under Article 226 of the Consti- 
tution of India praying that in the circum- 
stances stated therein and in the affidavits 
filed therewith the High Court will be 
pleased to issue (1) Writ of Mandamus 
forbearing the respondents herein from 
enforcing the rule 3({11) of the Tamil Nadu 
Timber Transit Rules 1968 by demanding 
Form II permit in respect of the sales 
of timber cutups so far as the petitioners 
are concerned (W.P.No.10510/81) etc. 


T.¥.Ramanujam, K.JeChandran, R.N.Krishna- 


raju, V.Ramamurthi, M.Sramvasan, G.John 
Arthur, P.Jagadeeswaran, 5.Selvaratnain, 
S.S1vasubra mama M, V.Radhakrishnan, 


M.Venkatachalapathy and D.Raju,for Peti- 
tioners. i 


The Advocate General assisted by K.R.Nat- 
arajan, Govt. Advocate, for Respondents. 


The Order of the Court was pronounced 
by 


Sathiadev, J.s- In these writ petitions, 
petitioners seek for a declaration that 
rules 1-A, 3(b), 2, 3(iii} and 8(4) of the 
Tamil Nadu Timber Transit Rules, 1968 
(hereinafter referred to as the Rules) are 
null, void and hence untnforceable against 
the petitioners, The relevant rules under 
challenge are rules Nos.1-A (3)(b), 2, 3(iti), 
and 7(4), Though at the time of the filing 
of the writ petitions, these are the 
relevant rules, petitioners by misconception 
have referred to different rule numbers, 
as 1f they are the relevant rules, It was 
by G.Q.Ms.No.518, Agriculture, dated 
23.2.1968, and as amended from_time to 
time, Tamil Nadu Timber Transit Rules 
were made, in exercise of the powers 
confe.red under sections 35 -and 36 of 
the Tamil Nadu Forest Act, 1882 (III of 
1882) a pro-Constitution enactment. The 
said Act was enacted ‘for the protection 
and management of forests’ in the State 
of Tamil Nadu. Apart from this Act, Tamil 
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Nadu Preservation of Private Forests Act, 
1949, Tamil Nadu Hill Stations (Preser- 
vation of Trees) Act, 1955, Gudalur 
Jenmam Estates (Abolition and Conver- 
sation into Ryotwari) Act, 1969, etc have 
been enacted for the preservation of trees 
and in the larger interests of the State. 
Respondents state that, im the earlier 
stages, Timber Transit Rules were promul- 
gated on district basis and that it was 
only in 1968, for the first time, consoli- 
dated rules were made applicable to the 
whole State of Tamil Nadu. Subsequent 
to 1968, two amendments brought about 
in G.O.Ms.Nos. 1409, F.&F., dated 
30.10.1980 and G.O.Ms.No.971 F.&F., dated 
11.8.1983, are relevant for the purposes 
of these petitions. 


2, By G.O.Ms.No.1409, rules 1(3)(b) and 
8 were amended to the following effect:- 


"In the said Rules, - 
l. in rule 1, in clause(3), for sub-clause 
(b) the following sub-clause shal! be 
substituted, namely:- 


"(b) timber cut up or 
manufactured articles." 


fashioned as 


2. in rule 8, after sub-rule (3), the 


following sub-rule shall be added, 
namely:- 

'(4) After the application for the 
removal of timber is received, the 


District Forest Officer or the District 
Range Officer concerned shall, as soon 
as possible, inspect and, if the timber 
stored qualifies for issue of transport 
permit, affix the departmental hammer 
mark on the timber.” 


By G.Q.Ms.No.971, 
ments were made:- 


the following amend- 


"In the said Rules, 


(1) Under the Title of the Rules, the 
words from "in Revenue Districts and 
Forest divisions other than Nilgiris and 
areas transferred from Travancore 
Cochin State" shall be deleted and the 
words "in Tamil Nadu" shall be added 
after the word, "Timber". 


IEJ 
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(2) Under rule  1(2), 
"including the Kanyakumari District, 
the Shencottah taluk of the Tuirunelveli 
district and the territories specified 
in the second schedule, the Andhra 
Pradesh and Tamil Nadu" should be 
deleted. 


(3) Under the preamble to these Rules, 
the words from "in the Revenue districts 
and the Forest divisions specified in 
the Annexure to those rules" shall be 
deleted and the words "in the Tamil 
Nadu" shall be added after the word 
"Timber", 


(4) In sub-rule(3) of rule 1-A, for clause 
(b), the following clause shall be substi- 
tuted, namely:- 


"(b) All sawn timber where the smallest 
dimension ıs less than 5 cm. in thickness 
and does not exceed 12 decimetres 
in length"; : 


(5) for rule 2, the following rule shall 
be substituted, namely:- 


2. Conditions of transit of Timber:- 


No person shall move timber into or 
from or within the State by land, water 
or air unless such timber ıs accompanied 
by a permit prescribed therefor under 
rule 4: 


Provided that where timber 1s moved 
within the limits of a Municipality or 


a Corporation under an invoice given ` 


by the Timber Merchants, no permit 
1s necessary for the transport of such 
timber" 


(6) in rule 3,- 


(a) sub-rule (11) shall be omitted and 
after sub-rule (1i) as so omitted, 
sub-rules (in), (iv), (v) and (vi) shall, 
respectively, be renumbered as sub-rules 
(uu), (an), (iv) and (v). 


(b) ın sub-rule (11) as so renumbered, 
the word, expression and words "impor- 
ted" "referred to in sub-rule’ (11)," "and" 
or "by any Revenue Officer not below 
the rank of Revenue Inspector" shall 
be omitted. 


the words from l 


(7) In rule 4,- 


(a) ın sub-rule (b) the words "or any 


Revenue Officer not below the rank 


of Revenue Inspector" shall be omitted 


(b) ın sub-rule (c) the words "or Revenue 
Officer not below the rank of Revenue 
Inspector" shall be omitted; and 


(e) sub-rule (c) shall be omitted, and 
after sub-rule (c) as so omitted, the 
sub-rules (f), (g) and (h) shall, respect- 
ively; be renumbered as sub-rules íc), 
(f) and (g). 


(8) rule 5 shall be omitted, and after 
rule 5 as so omitted, rules 6,7,8,9,10 
and 11 shall respectively, be renumberec 
as rules, 5,6,7,8,9 and 10. 

($) im ‘sub-rule (i) of rule 5 as s 
renumbered, the words and expression 
"Revenue" and "Any Revenue Officer 
not below the rank of # Revenue 
Inspector", in charge of a fırka or 
'respectively', wherever ıt occurs, shall 
be omitted, 


(1) for rule' 6 as so renumbered, the 
following rule shall be = substitute’, 
namely:- 

"6.Situation of checking statzons:-(s} 
The checking stations for timber in 
transit ,shall be’ fixed at any place as 
deemed necessary by the Government 
and checking of timber in transit shail 
not be made wethin the limits of 
Municipalities and Corporations, carcept. 


(a) in cases.in which it 1s considered 
necessary to guard against smuggling 
from unreserved lands into towns, or 

(b) ın places’ which afford special facilh- 
ties for the regulation of traffic such 
as the moofing of roads and water 
ways. 


(ü) No demand shall be made under 
those rules for the production of a 
permit within the limits of Municipa- 
lhities and Corporations, except at the 
checking stations. 

(11) in rule 7 as so renumbered,- 
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in 


(a) the words "if moved within the areas 


specified in Schedule B" shail be 
omitted; : 
(b) in the Explanation, the following 


shall be added at the end, namely:- 


"All sawn timber’ where the smallest 
dimension is not less than 5 cm, in 
thickness and does not exceed 12 


decimetres in length shall qualify as 
"Timber" for fixing with departments. 


12. for the Annexure, the following 
Annexure shall be constituted, namely:- 


ANNEXURE 
All Revenue Districts in the State." 
13. Schedule A,B,C shall be omitted." 


The impugned rules and they are 
force as on date, are as follows:- 


"Rule 1-A(3)(b)- "timber" includes all 
classes of timber as defined ın the 
Act, except:- 


(b) All sawn timber where the smallest 
dimension 1s less than 5 c.m. ın thick- 
ness and does not exceed 12 decimetres 
in length." 


Rule 2: Conditions of transit of timber:- 
No person shall move timber into or 
from or within the State by land, water, 
or air unless such timber is accompanied 
by a permit prescribed therefor under 
rule 4: 


Provided that where timber is moved 
within the hmuits of a Municipality or 
a Corporation under an invoice given 
by the Timber merchants, no permit 
is necessary for the transport of such 
timber. 


(G.O.Ms.No.971, F. & F. dt.11.8.83). 


Explanation:~ Timber found on, or on 
the margin of, any public road, whether 
loaded in carts or other vehicles or 
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not and timber found in any river or 
stream whether tied into rafts or not 
or loaded in boats on coracles or not, 
and timber found in, or on the margin 
of, any canal or reservoir, whether. 
tied into rafts or not, or loaded in 
boats or coracles or not, shall for the 
purpose of those rules be deemed to 
be timber ın transit. 


Rule 3(21):In the case of timber, fuel, 
and bamboos from private lands, markets 
or depots in the District and in the 
case of subsequent movement of timber, 
fuel and bamboos, the permit shall be 
in the form of cart load or in Form 
II (lorry Load) as the case may be and 
shall be ın print. 


The permit shall, on application, be 
issued by the Range Officer having 
jurisdiction on payment of a fee calcu- 
lated af the rates specified below:- 


Form of permit Fee, 


Cart Load Rs.1.00 each. 


Form II (Lorry Load) Rs.10.00 each. 


No other permit shall be used. 


Proviso: "Provided that Foresters may 
issue permits for removal of firewood 
from patta lands subject to the condition 
that they may issue such permits for 
not more than two cart loads at a time 
and not more than ten cart loads in 
a month in respect of the same indivi- 
dual, on production of Certificate - of 
ownership of his patta land issued by 
appropriate revenue authority", 


(G.O.Ms.No.1361, F.&F. dt.20.11.81 and 
G.O.Ms.No.971, F.&F. Dt.11.8.83. 


Rule 7(4):-After the application for 
the removal of timber is received, the 


Asst. Conservator of Forests or the 
Ranger concerned shall, as soon as 
possible, imspect and, if the timber 


stored qualifies for issue of transport 
permit, affix the departmental hammer 
mark on the timber." 


Consequent to these amendments 


li] Kadiresan & Co. v. State of T.N. 19 
(Sathiadev, J.) 


being effected, petitioners claim in spite 
of sufficient checks and verifications which 
could be made under the then existing 
rules which were reasonable, it had led 
to unreasonable restrictions imposed on 
their right to freedom of trade and carry 
on business. They are unwarranted, uncalled 
for, unjustified and unnecessary. Already, 
the timber handled by them bear their 
registration mark. Rules as framed, are 
prohibitive than regulatory, and therefore, 
Articles 301 to 304 of the Constitution 
of India are violated. In implementing 
the rules, which are inpracticable, innumer- 
able difficulties are experienced and the 
delay and loss occasioning are the result 
of unreasonable restrictions imposed upon 
their right to carry on their trade. The 
insistence on hammer mark being affixed, 
at every stage, L€, till the cut wood 
reaches the consumer, leads to considerable 
delay and an additional burden upon the 
traders. Hence, introduction of this addı- 
tional stipulation being an unreasonable 
fetter on their right to trade. Article 
19(1)(g) of the Constitution ıs contravened. 
The rules, as framed, are beyond the 
rule-making power of the Legislature under 
sections 35 and 36 of the Tamil Nadu 
Forests Act, 1882, henceforth shortly put 
as "Act". So, saw-mill owners, retail 
traders ın timber, private owners of 
forests, contractors, persons who are 
involved in transit of timber etc., are 
petitioners in this batch of writ petitions. 
It is claimed that dependant upon the 
nature of business’ carried, they are 
concerned with trading in logs, cut-ups, 
trees fallen or have been felled, bamboos, 
firewood, timber slices, sawn timber wood 
in different forms, etc. By the increase 
in fees in issue of permits from 10 paise 
to Rs.10 there is no gud pro quo to ser- 
vices rendered, and ıt is unreasonably 
prohibitive and 1s intended to boost up 
the general revenues of the State, and 
hence illegal. As for forests owned private- 
ly, when trees are felled after securing 
permits as provided under Acts 22/49 and 
17/55, and the said Acts having not 
provided for, any rules to be framed under 
the Forest Act cannot be made applicable 
in respect of such trees. Yet another 
contention taken is that, the word "subse- 
quent” in rule 3(1) ıs a legacy of the 
old rule and ıt was referable to subsequent 


movement of imported timber, and on 
the old rule having been deleted, the words 
"subsequent movement" cannot acquire 
a larger meaning, and be read as "every 
subsequent movement." In any event, 
neither rule 3(1) nor. Form H can be 
stretched to mean a permit being obtained 
for every movement of the sawn timber 
till the ultimate purchase is made by a 
consumer. 


5. These points are countered by respon- 
dent State by claiming that rules have 
been validly made by virtue of sections 
35 and 36, and that they are not prohibi- 
tive in nature but only regulatory, so as 
to preserve valuable forest wealth and 
to detect illicit removal of trees. Affixing 
of property mark, was for identifying the 
ownership of the timber, whereas the 
hammer mark is necessary for identifying 
its legal pronouncement. Wherever a tree, 
timber or forest produce, as defined under 
section 2 of the Act ıs found, the State 
has the right to find out whether its 
removal from the forest, was covered 
by valid pass issued under the Act or 
not. Hence, the process of checks, counter- 
-checks and cross-checks being’ carried 
out, till manufactured articles are brought 
into existence, is necessary to prevent 
ulicat removal of valuable trees from 
forests owned by State or privately. 
Hence, affixing of hammer mark im differ- 
ent stages, depending upon changing 
circumstances developing from tıme to 
time, cannot be termed as an unreasonable 
restraint on freedom on trade, 'The rules 
are applicable In respect of trees cut 
and removed under T.N. Acts 22/49 and 
17/55, because they do not deal with the 
aspect of transit of trees and that the 
only apposite enactment ıs the T.N. Forest 
Act and the Rules framed thereunder. 
Though under the Act ‘timber’ as defined, 
and as admitted by the petitioner, will 
rope in several categories, for the purpose 
of Timber Transit Rules, certain categories 
have been exempted. Though all sawn 
timber could be covered under the Act, 
stil, after discussions between the Chief 
Conservator of Forests and the Office 
Bearers of the Tamil Nadu Timber 
Merchants and Saw Mill Owners Federation, 
Madras, on 18.2.1981 and 10.9.1981, on 
their agreeing for the sizes to be specified, 


20 THE MADRAS LAW 


the amendment rules were brought into 
existence exempting certain sizes for the 
purposes of the rules. Hence, the rules, 
as framed, are not beyond the provisions 
of the Act nor in any manner beyond the 
rule-inaking power of the State. Section 
35(d} and (k) empower the Government 
to make the said rules, read with section 
36. As far as private forests and trees 
which are covered by F.N. Act 17/55 are 
concerned, the permits tssued, are not 
comprehensive, and hence for transit of 
such trees, and for proper identification 
to be made, ıt ış necessary to affix 
hammer marks and to issue transit passes 
under the Acte As for increase ın fees, 
even ibe rate now enforced ıs nominal, 
and that, while revising the cubit content 
of timber involved under each category 
nad been taken into account, and further- 
more, the claim that there * ts no 
gwd pro quo ıs baseless. On the contention 
that the subsequent movement referred 
to m rule 3(u) has become redundant 
consequent to the amendment cannot mean 
everv subsequent movement till the timber 
reaches the consumer, it is stated ‘that, 
unless and unti! manufactured articles 
came into existence so long as the product 
bears the character of a tree or timber, 
as defined under the Act, irrespective 
or tie forms and shapes into which they 
mov got into in different stages, the State 
nas ine cight to verify their lawful origin, 
and nence even in respect of sawn timber, 
transported from pomt to point, a pass 
unccr Form H can be insisted upon, 


6 f, Do sections 35 and 36 of the Act 
mpower the Government to frame the 
impugned rules? 


VikeO.Raju, one of the learned counsel 
apocaring for some of the petitioners, 
submits that the rules, as framed, are 


beyond the rule-making authority of the 
Stare of Tamil Nadu because under section 
35, rales could be made only confined 
to certain local lmmits and not for the 
entire State. Furthermore, tt is obligatory 
for the State to show that necessity exists 
for promulgating the rules. The scheme 
of the Act 1s referred to, for contending 
that more than one section exists in the 
Act to make rules, in 

contemplated different 


for categortes, 
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and hence, sections 35 and 36 will have 
to be construed strictly. By adverting 
to the scheme of the enactment it is 
pointed out that power 1s given to make 
the rules only in respect of certain 
categories mentioned in Chapter IIL It 
is in Chapter V, sections 35 and 36 are 
found relating to "Control of Timber in 
Transit", Again relating to royalties, in 
Chapter VI-B, section 40-U confers addi- 
tional powers on the Government to make 
rules generally to carry out the provisions 
of the Act. When distinct and separate 
sections exist for enacting rules, the usual 
contention that, what are found enumer- 
ated are only illustrative and not exhaus- 
tive, 1s not available. The expression ‘local 
limit’ assumes great significance ın the 
context of what had been done prior to 
1968, and hence, the rules as framed are 
void, 


7 Learned Advocate-General, by refer- 
ring to Emperor v. Sibnathz Banerp, L.R.72 
lA 241= (1945)2 M.L.J.325= A.1R.1945 
P.C.156 and in turn to S.K.Singh v. Shr 
V.V.Gir1, {1970)2 S.C, J.768= A.I.R.1970 
S.C.2097: (1971)2 S.C.R.197 and Om Pra- 
kash V. Union of India, A.l R.1971 S.C.771 
submits that, what are found in sections 
35(a) to (1) are only illustrative and not 
exhaustive, and the generality of the 
powers conferred under the Act to frame 
rules, to carry out the provisions of the 
Act, being available, section 35 does not 
prevent the State from making rules appli- 
cable to the entire State. The first senten- 
ce in section 35 being disjunctive, and 
when the expression "such rules may among 
other matters", would be equatable to 
the usual expression “without prejudice 
to the generality of the provisions", any- 
thing contained in the later portion ıs 
not intended to cut down the operative 
effect in the preceding portion of the 
section. As pointed out in Om ' Prakash 
ve Umon of India, A.l.R.1971 8 S.C.771 it 
is a well estabhshed proposition of law 
that where a specific power in conferred 
without prejudice to the generality of 
the general powers already specified, the 
particular power is only illustrative and 
does not in any manner restrict the 
general power, Learned Advocate-General 
laboured to make out how’ disjunctivenéss 
exists in the first sentence of section 
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35. What are enumerated in clauses (a) 
to (i) are only illustrative of the matters 
in respect of which, among other matters, 
rules could be made for such identifiable 
categories. The expression 'such rules may 
among other matters' clears the way for 
the construction to be put, that Govern- 
ment is empowered to make rules to regu- 
late the transit of timber, as the circum- 
stances may warrant in implementing the 
provisions of the Act. Section 63 has to 
be read along with section 35 in compre- 
hending the extent of powers available 
to Government to make rules under, the 
Act. 


g. Contrasting with what are found 
in section 26, it was pleaded that framing 
rules districtwise ıs contemplated therein, 
and if such manner of framing of rules 
is contemplated under section 35, then 
the words would have been used. Peti- 
tloners contend that rules need- not be 
districtwise but depending upon the nature 
of forest produce, the pattern of trade, 
manner of scrutiny and checks called for 
dependent on prevailing conditions in a 
particular area or locality, different rules 
will kave to be framed, as may be found 
necessary, and therefore, framing of rules 
treating the whole State as if it is one 
locahty, ıs illegal It is on this aspect 
on behalf of the State, it is submitted 
that the expression ‘local limits’ would 
be referable only if rules are framed 
restricted to certain classes of timber, 
taking into account certain peculiar 
features, But, if the rules are of general 
nature applicable to any category of 
timber, then it is the earlier part of the 
section which will be applicable, in which 
event the aspect of necessity has no appli- 
cability. In short, it ıs submitted that 
the first sentence will have to be read 
disjunctively, and that the words "the 
Government may make rules to regulate 
the transit of all timber" empowers framing 
of such rules which could be applied for 
the whole State, and that it is only when 
circumstances warrant framing of different 
types of rules for certain classes of timber 
alone, then alone the later part being 
‘or of certain classes of timber as may 
appear to be necessary’, would come into 
play. 

9. When a tree is cut at one end of 


the State ana transported to the other 
end of the State, ıt would be anomalous 
to think of different rules being made 
applicable, depending upon localities 
through which it passes, instead of uniform 
rules to be applied. It is only when neces- 
sity exists to limit the applicability of 
certain rules in respect of certain classes 
of timber within limited areas, the State 
is empowered to make such rules, so that 
it may not be contended that within 


certain local limits alone differential 
treatment cannot be applied. Hence, the 
later portion of „this sentence, which 


. envisages a different situation of peculiar 


nature, cannot be read in the manner 
done by petitioners as to take away the 
power of the State to make rules appli- 
cable to the entire State. When such 
statewide ‘rules are made, no obligation 
rests on the State to show that necessity 
efists for framing them. Hence, the Tamil 
Nadu Timber Transit Rules, 1968, have 
been validly made under section 35(d) 
and (k) read with sections 36 and 63(c). 


19. I. Has not Article 19 (i)(g) been 
contravened by the rules being amended 
consequent to G.O.Ms.Nos,1049 and 971? 


Mr.V.P.Raman, learned counsel, who has 
led the other counsel appearing in these 
petitions, submits, that by amendments 
effected, the. impugned rules had brought 
about a situation, wherein unreasonable 
restrictions are imposed, which are avoid- 
able fetters, and which have no norms 
with the objects to be achieved under 
the Act. The Act ehaving been passed for 
the protection and management of forests, 
after the trees are cut, removed and 
passed through forest checkposts, by issue 
of a Form II pass, thereafter, there is 
no need for any further regulatory 
measures to be taken in respect of the 
converted trees and timber. The rules, 
as they stood prior to the amendments 
by the said G.Os. sufficiently safeguarded 
the interests of the State, and to further 
the objects to be achieved under the Act, 
they being protection and management 
of forests. After timber leaves the forest 
areas, the authorities have no right to 
insist on any further verification to be 
made. Appearing on behalf of certain 
saw-mill owners, he submits that once 
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Form II is exchanged for Form Ii, and 
the timber is cut in the saw mills, they 
lose the characteristics of a forest produce 
or timber, as defined under the Act. The 
expression "subsequent" in rule 3(1i) is 
now being mis-interpreted to mean every 
subsequent stage of movement in respect 
of transferred timber, without understanding 
the cırcumstances under which the expres- 
sion "subsequent movement" existed earlier 
to amendment in rule 3(1). This part of 
the rule was referable to imported timber 
in rule 3(1i) as it originally stood, and 
hence, after the first stage of Form II 
pass gets exhausted while crossing the 
forest frontiers, agaın and again for every 
subsequent movement like from new mill 
to dealer or from one saw mill to another 
saw mill etc., the same form II type of 
passes, cannot be insisted upon. Once 
timber ıs sawn into different sizes, they 
would not fall within the ambit of timber 
as defined under the Act, and hence, the 
entirety of the rules cannot be applied 
to sawn timber. One of the letters of 
the Department dated 23.4.1980 is referred 
to for pleading that this is the manner 
in which the authorities understood the 
provisions of the Act and the Rules, and 
hence, the revised procedure now evolved 
results in harassment and intended for 
extraneous purposes. When applications 
are made, long delay ensures resulting 
in considerable loss to traders. Once regis- 
tered property mark ıs affixed, there is 
no need to affix any hammer mark. When 
trees are cut under T.N. Acts 22/49 and 
17/55, after careful scrutiny by a Commit- 
tée which issues the permits, thereafter, 
any further insistence ôn securing a Form 
I pass 1s unwarranted, uncalled for, 
unjustified and an unnecessary check on 
transactions effected by traders. In imple- 
menting the rules, which are impractical, 
trades have experienced humiliation, haras- 
sment and suffered monetary loss. Experi- 
ence hitherto clearly shows the ulterior 
motive in formulating the rules, which 
is well within the knowledge of respon- 
dents. , 
ki. Timber is got from hill areas, private 
forests, reserved forests and from outside 
Tamil Nadu. In respect of the first two 
areas, under the provisions of T.N. Acts 
17/55 and 22/49, the constituted Commit- 
tees issue orders for felling trees. These 
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two Acts do not provide for the manner 
and the conditions under which they could 
be transported from place to place. ‘The 
Act’ deals with timber’ derived from 
reserved forests also. When they are sold 
in auction, a pass in form I is issued by 
the duly authorised Officer for transporting 


them. When timber is brought from 
outside, a  no-objection certificate 1s 
issued. As for timber secured under T.N. 


Acts 22/49 and 17/55, they will be dealt 
with separately hereunder. For the present, 
in respect of timber to be removed under 
Form I, no grievance is expressed, Even 
then, as far as saw mills and other traders 
are concerned it is claimed that after 
the timber is sawn in a saw mill, they 


lose the characteristics of timber, as 
defined in the Act. Furthermore, prior 
to the amendment of the rules "timber 
cut up and fashioned as manufactured 
articles" being one of the categories 
exempted, by substitution of rule I-A 
(3)(b), in G.O.Ms.No.971 F.&F. dated 


situation had 
it ıs claimed 
an exemption 


11.8.1983, an unworkable 
been developed, and hence 
that what appears to Be 
is a mirage and no more. 


12, Petitioners themselves state in their 
affidavit that trmber cut up or fashioned 
as manufactured articles, timber removed 
under the concession granted under rule 
7 of the General Rules under section 26 
of the Act, small wood for fuel and 
bamboos and headioads of smaller quan- 
tities and firewood purchased from depots 
or markets for domestic consumption ıf 
transported within the municipal limits, 
under cover or invoice given by depot 
keepers are excluded and add by stating 
that, being an inclusive defimtion, it ropes 
in all other timber. Tree, timber "and 
forest produce are defined under section 
2 in the Act, as follows: 


"Timber includes trees when they have 
fallen or have been felled, and all wood, 
whether cut up or fashioned or hollowed 
out for any purpose or not;" 

" "Tree" includes stumps, bamboos and 
brushwood;" 

" "Forest Produce” includes the following 
things when found ın, or brought from 
a Forest (that 1s to say):- 


IF} Kadiresan & Co, 


V. State of T.N. 23 


(Sathiadev, J.) 


minerals (including limestone and later- 
ite), surface soil, trees, timber, plants, 
grass. peat, canes, creepers, reeds 
fibres, leaves, moss, flowers, fruits, 
seeds, roots galls, sp:ces, juice, catechu, 
bark, catechu gum, wood-oil, rosin, 
varnish, lac, charcoal, honey and wax's 
skins, tusks, bones and horns;" 


Under the rules, ‘timber’ is defined as 
hereunder:- 
3) "timber" includes all classes of 


timber as defined ın the Act, except:- 
(a) timber not grown in India 


(b) all sawn timber where the smallest 
dimension is less than 5 c.m. im thick- 
ness and does not exceed 12 decimetres 
in length; 


(c) timber removed under the concession 
granted in rule 7 of the general rules 
under section 26 of the Act, 


(d) small wood for fuel and bamboos 
in head-leads or smaller quantities; 


(e) firewood purchased from depots 
or markets for domestic consumption 
if transported within the municipal 
limits under cover of invoice given 
by depot keepers." 


for the 
restricted 


13, This definition shows that, 
purposes of the rules, only 
categories of timber are taken into 
account. When all categories mentioned 
in section 2 could also be be covered, 


"Saw" (Verb) 


"Saw" 


and which is an inclusive definition while 
making rules under section 35, and the 
necessary power to that effect having 
been already found to exist, it 1s for the 
petitioners to establish that the State 
ought to exempt more categories than 
what it has chosen to exempt. Nowhere 
it has been heid that exempting certain 
categories tantamounts to an unreasonable 
restriction within the scope of Article 
19. South Gujarat Roofing Tiles ve Gujarat, 
(1977)1 S.C.J. 397= (1976) Lab.1.C.1778= 
(1976)4 S.C.C.60t= (1977}1 S,.C.R.878: 
A.I.R.1977 S.C.90 is relied upon to counter 
the claim that an inclusive definition could 
only invariably mean a wider application, 
and that the. word “includes” can also 
be used as one of limitation, In construing 
the scope of Entry 22 the word "includes" 
is generally used as a Word of extension, 
but in Entry 22 it has been used in the 
Sense of "means", which alone the said 
word can bear in the context in which 
it appears. In that view, it was not a 
word of extension, but limitation. No such 
peculiar circumstance is brought out to 
give restrictive meaning to the definitions 
of Tree, Timber and Forest Produce. 
Realising this position, the main onslaught 
is to claim that Form H requirement 
cannot be insisted, after the timber crosses 
Forest frontiers. 


14, Merely because they cross the forest 


frontiers they would not cease to be 
timber till they get transferred into 
manufactured articles, The definitions 


of "saw" and "fashion" in Oxford dictionary 
are relied upon. *The defimtions read as 
follows. 


To cut with a saw 


l. A cutting tool consisting of a plate 
of metal (usually steel) one edge of which 
is forced into a continuous series of 
teeth... In the origional form of the tool 
represented by the HAND-SAW and m 
some varieties of more modern invention 
(e.g.) the pit saw the saw is moved 
backwards and forwards, each movement 
in one direction deepening the groove 
or "Korf" made in the wood or other 
material to be cut. In other varieties, 
as the circular saw and the band saw 
a continuous movement in one direction 


24 THE MADRAS LAW JOURNAL REPORTS 


"Fashion" (Verb): 


So long as the inclusive definition of 
timber in the Act is to the effect that, 
even when- wood 1s cut up or fashioned 
or hollowed out for any purpose or not, 
it would be timber, and merely because 
logs are cut in a saw mill, they would 
not cease to be timber for the purposes 
of the Act and the rules. It may assume 
different forms and shapes, but still, cut 
‘up wood so long as it does not partake 
the character of the categories which are 
exempted under rule 1-A, any movement 
from point to point, calls for verification 
by the authorities to find out their origin. 
This ıs why, under rule 3(1i) subsequent 
movements of timber, fuel and bamboo 
obtained from private lands, markets or 
depots will have te be covered by a Form 
II pass. If illicitly procured timber is sawn 
in saw mills or purchased by timber. depots, 
and removed to different places inside 
the State, ıt would be impossible for the 
authorities to trace thei illegal origin, 
unless the rugulatory measures as envisaged 
ın the rules are enforced effectively and 
dutifully. The expression “protection and 
management of forests," in the context 
of the definition of timber ın section 2, 
calls for sustained and continuing regulatory 
measures to be taken, till the concerned 
timber -becomes a manufactured product. 
Hence, the requirement of a Form II pass 
for every movement of timber as prescribed 


under the rules being imperative ın preven-. 


ting illicit removal of trees, timber and 
forest produce etc» the alleged violation 
does not eXiSt.- 


15. (1) Rights of those covered by T.N. 
Acts 22/49 and 17/55. On behalf of owners 
of private forests (Act 22/49) and owners 
of trees in areas covered by T.N. Act 
17/55, it is clammed that after permits 
are secured from the Committees, and 
when the logs are numbered before granting 
such permission and the property mark 
is also affixed, thereafter it ıs superfluous 
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is substituted for the 


movement, 


reciprocating 


To give fashion or shape to form, mould 
or shape. To give a specified shape to; 
to model according to, after or like some- 
thing; to form into the shape of some- 
thing, to shape into or to something." 


to insist on issue of Form II pass and 
furthermore, in so far as these two enact- 
ments are concerned, no nexus exists 1n 


insisting on this requirement, to achieve 
the objects envisaged under the Acts, 
Mr.9.s1Vasubramaniam, learned counsel, 


appearing for some of the petitioners, 
by referring to R.D.Shetty v. International 
Air-port Authority, (1979)2 Lab.L.J.217= 
(1979)3 S.C.C.489= A.I.R.1979 S.C.1628: 
(1979)2 S.C.W.R.210 pleads that the State 
will have to eschew arbitrariness ın its 
actions, and while it is expected to act 
fairly and reasonably, it is imposing condi- 
tions which are restraints on free trade 
and if their main genuine intention ıs 
only to identify the origin of timber, the 
permit issued by the Committee ‘coupled 
with log numbers and registered mark 
of owner are adequate, and that hammer 
marking 1s redundant. It is further claimed 
that in issuing Form II not only consider- 
able delay occasions for obvious reasons. 
As far as owners of private forests are 
concerned, they have the right to issue 
Form {I passes and the authorities high- 
handedly choose to write them, and limit 
their duration to such a short period that 
it becomes impossible to remove the 
timber within the time granted. More 
than one counsel had pleaded harassment 
in the hands of authorities,” and claimed 
that more restrictions have been imposed 
for the monetarily benefit the enforcing 
authorities rather than -in public interest 
or to preserve the National wealth. 


16. When the Committees issue permits 
under Act 22/49 or Act 17/55, they are 
only confined to felling of trees and not 
for removal of trees from the site where 
they were cut. Property mark affixed 
or log numbers put, have timited applica- 
bility. They indicate the ownership of 
the timber. They do not continue to 
maintain the same form and shape .till 
converted into manufactured articles, There 


Kadiresan & Co. 


ve. State of T.N. 25 


(Sathiadev, Je) 


are several intermediary stages in which 
they assume different forms and shapes. 
Hence, when they are being removed and 
there being no provision made under the 
said Acts regarding transit of these trees 
and the only enactment which cold apply 
being T.N.Act 5/82, their removal will 
have to be covered by Form II pass at 
every stage. Therefore, no _ insuperable 
or unreasonable demand is made on such 
owners ın enabling them to issue Form 
II passes. — 


17. 
Though it was contended that authorities 


have been adopting a procedure which 
is not ın accord with rules, on behalf of 
the respondent State, a supplemental~affi- 
davit was: filed by the Chief Conservator 
of Forests on 24.4.1984, stating therein 
the procedure followed in issue of Form 
II passes. In so far as timber, fuel and 
bamboos removed from private lands are 
concerned, Form II will be issued only 
by the owner and not by the authorities. 
All the entries will have to be filled up, 
only by the private owner. In the light 
of such an affidavit filed and the respon- 
dent State being bound by the same, there 
is no area of dispute existing, as to who 
would issue Form Il pass under such 
circumstances, 


18. (3) Time Limit in Rule 4(f) 1s_unrea- 
sonable:- It 1s then pleaded that the other 
unreasonable stipulation ıs ın the = issue 
of forms restricted only to 30 days and 
for no longer period. Rule 4(f) prescribes 
that the permit shall be valid not exceeding 
a period of one month from the date of 
the issue of the permit. A person who 
requires Form II to be issued, will have 
to apply to the Range Officer under rule 
4 (d) strictly in serial order. While the 
authorities supply printed forms in books, 
they make an endorsement at the top of 
the forms indicating the period within 
which they must be utilised. Petitioners 
claim that they must be granted at least 
a year's time to utilise the forms, Pres- 
cribing 30 days' time for utilisation, taking 
note of the nature of transactions involved 
and the type of trade, 1t cannot be claimed 
that any unreasonableness exists in fixing 
such a time limit under Rule 4(f) for utili- 
sation of the forms. As and when the 


(2) Alleged non-adherence_to_ Rules:- 


forms get exhausted or period granted 
had expired, then they can always secure 
additional books on showing to the authori- 
ties that they have the required stock, 
for which the forms are required. Some 
of the petitioners state that, without refer - 
ence to the stocks on hand, taking note 
of the respective acquisitions to be made, 
the books should be tssued, There 1s no 
substance in such a claim because, without 
necessary stocks on hand, there is no 
purpose in issuing sets of forms indiscri- 
minately. Hence, by prescribing 30 days' 
time or by issuing forms in booklets with 
serial numbers; or in asking for return 
of the counterfoils of the permits 1f any 
supplied previously, and forms being issued 
by taking into account the stock position, 
no unreasonable restriction exists as to 
hampere the orderly functioning of this 
trade. 


19. (4) Hammer mark under Rule _ 7(4):- 
Yet another forcible plea raised ın pleading 
unreasonableness relates to the requirement 
of affixing hammer marks. Mr.V.P.Raman, 
learned Counsel, contends that, when a 
Form JI is issued and which has to be 
necessarily accompany the timber in 
lorries, alongside the registration marks 
affixed to timber, and having been once 
checked at the check~post and thereafter 
a Form III 1s issued; any further insistence 
on affixing hammer mark results’ in 
additional delay in completing sale trans- 
actions. Rules as framed are impracticable 
and the procedure envisaged cannot lead 
to or enable the authorities to make any 
precise verification, with whatever partı- 
culars they have noted at the check-posts. 
Except that ıt 1s cumbersene, nothing 
more could be its outcome. He submits 
that the State has failed to satisfactorily 
explain as to how and in what manner 
by insisting on hammer marks being affixed 
time to time, the so called illicit 
removals, could be detected. Hammer 
marks freshly put on sawn timber in saw 


mills, leads only to artocities being 
committed by authorities and not for 
preserving the Nation's wealth. 

20. Respondents stated as follows: "It 


is submitted that ıt ıs not necessary that 
the petitioner should approach the depart- 
mental officials to get the hammer mark 
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affixed on sawn timber every now and 
then; but it is enough if they seek for 
affixing hammer mark for all the sawn 
timber lying in his depot at given times 
and when necessary." It 1s again stated, 
"It ıs submitted that the marking by aff1x- 
ing departmental hammer mark 1s necessary 
for identifying its legal procurement. 
Property marking is to indicate the owner- 
ship of the timber. So both the markings 
are necessary to regulate the transit of 
timber properly". i i 

21. When a Committee grants the permit, 
the trees are numbered, and thereafter 
when the logs are cut into bits, the marks 
so affixed would not be available in all 


the cut pieces. As for the registered 
property marks, the same _ situation 
develops, when further cut in Saw Mills. 


Unauthorisedly when the owner® affixes 
the property mark in illicitly cut trees, 
then at the check-posts, complete verifi- 
cation cannot be achieved, particularly 
when Form II passes are issued by owners 
themselves. Affixing of hammer mark, 
right from the site where the trees are 
cut, till they are converted into manu- 
factured products, ensures that, only trees 
which have been permitted to be removed 
were being utilised in different stages, 
in different processes. The main intention 
in amending the rules is to prevent the 
large scale of illicit felling of trees, -which 


is taking place to the detriment of Nation-° 


al wealth. What is to be achieved under 
Article 48-A of the Constitution of India 
would be lost, if indiscriminate felling 
of trees is to take place, and regulatory 
measures are not meticulously taken at 
every stage of the movement of forest 
produce, till they are properly utilised, 
Rather, of all the marks, it 1s the hammer 
marks which assumes considerable impor- 
tance in preventing illicit felling and 
removal of trees. On what is stated by 
the respondents in preceding paragraph, 
even on sawn timber, hammer marks can 
be conveniently affixed, so long as the 
owner’ 1s able to establish that his stocks 
are covered by valid permits and passes 
issued as required under law, 


22. On behalf of the respondents it is 
stated that "on an average a Forest Guard 
and Forest Watcher are placed in charge 


THE MADRAS LAW JOURNAL REPORTS 


[1985 


of protective work and to carry out the 
provisions of the Tamil Nadu Forests Act, 
1882, over an area of 5 to 7 thousand 
acres. It ıs well known that there are 
several paths, tracks and roads going in 
and out of the reserved forests and these 
two subordinates cannot exercise total 
control or carry out effective protection 
of the forest under their control nor the 
State could afford to employ more staff. 
Consequently, there are opportunities for 
pilferage, pooaching and smuggling by 
anti- social elements". It is further stated 
that forest defences have considerably 
increased and illegal exploitation of forest 
wealth, is ever on the increase. When 
such is the existing situation regarding 
control of forest produce, the stipulation 
for affixing hammer marks at every stage, 
is a move in the right direction to pre- 
serve the wealth of the Nation. Illicit 
and unauthorised removal of trees, 1f could 
be prevented by such and many mere regu- 
latory measures, they could only be under- 
stood as aimed at disciplining the trade 
involved in exploitation of Forest wealth. 
Merely because such requirements call 
for maintenance of certain records or 
marks being affixed from time to time, 
which may result ın such procedural 
requirements to be adhered to, they can 
never lead to holding that they are 
restraints on right to trade or coercion 
on freedom to carry on business, 


23, (5) Registration of Property Mark 
- Rules aT} (2) & (3) and 8: On the 
requirement of affixing property mark, 
ıt 1s contended that once in a year, they 
are issued, taking into account the quantity 
for which certificate had been obtained; 
and if in the course of the year, the 
dealer had already sold away the permitted 
quantity, thereafter he ıs prevented from 
carrying on his trade. No factual details 
in support of this allegation had been 
placed before the Court. In any event 
learned §Advocate-General had cleariy 
stated that such a thing had not happened, 
and that Form IV issued under Rule 7, 
nowhere prevents the concerned dealer 
to secure registration, from time to time, 
for quantities which he intends to sell, 
irrespective of the year for which ıt had 
been issued. He states that if a certificate 
issued for a quantity mentioned in clause 
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3 -therein is exhausted before 3lst March 
of the concerned year, the dealer can 
always seek for further registration for 
such additional quantities for which he 
seeks a renewal in the same year. Hence, 
Rules 7(1) to (3) as framed and now in 
force, ın no manner impose any unreason- 
able restriction on these who have to use 
property marks. 


24, A plea ıs raised referring to the 
difficulties of consumers, to the effect 
that they cannot readily purchase, unless 
and until the trader had passed through 
a cumbersome procedure of no use to any 
one, and hence they are compelled to pay 
disproportionately to the real value of 
timber. Even very small pieces of wood, 
when bought in a timber M/epot, unless 
they bear the hammer mark, and satisfy 
the other requirements, cannot be readily 
purchased. Proviso to Rule 2 states that 
where timber 1s moved within the limits 
of a Municipality or a Corporation under 
invoice given by timber merchants, no 
permit is necessary for transport of such 
timber. As for the hammer marks, even 
when timber pieces leave the saw mills, 
the marks are affixed. Thereafter when 
they are sold, no difficulty could be experi- 
enced by a consumer, when he buys within 
Municipal towns or in Corporation areas; 
and when he moves timber from place 
to place inside these limits no pass in 
Form H is required, Therefore, the 
consumer ıs not in any way affected by 
the rules, so long as the movement is 


restricted within the permitted limits, 
under the proviso, to rule 2, 
25. Yet another plea ıs that, every 


wooden piece has three dimensions and 
Rule 1-A(3)(b) by providing only for the 
thickness and the length, had made it 
unworkable. Respondents would state that 
when the thickness 1s furmshed, it would 
mean 5 cm. x 5 cm. x 12 cm. When 
the Federation itself had agreed on 
18.2.1981 and 10.9.1981 in evolving the 
specification for sizes, and no reply affı- 
davit having been filed repudiating this 
claim made at page 10 of the counter 
affidavit in W.P.No.9558 of 1983, this point 
is of no assistance to petitioners. 


26. Apart from relying on Article 48-A, 


respondents advert to T.N.Act 29/49 under 
which timber was declared as an essential 
article and therefore, the rules, as framed, 
aim at imposing the necessary restrictions 
required to prevent illicit trade in timber. 
This 1s a relevant factor to be taken note 
of. That apart, learned Advocate-General 
by referring to Pathumma ve State of 
Kerala, (1978)2 S.C.C.l= A.LR.1978 S.C. 
771: (1978)2 S.C.R.537 would pertinently 
point out that Courts should take into 
account the increasing needs of the 
Nation, the burning problems of the day 
and the complex issues facing the people 
which require to be solved, and that the 
judicial approach should be dynamic rather 
than static, pragmatic rather than pedantic 
and clastic rather than rigid, and if so 
done, the Court would strike a just balance 
between, the fundamental rights and the 
larger and broader interests of the Society. 
Iñ M/s. Laxmı Khadsarı v. State of U.P.» 
(1981)2 S.C.C.600= A.I.R.1981  S.C.873, 
it was held that, when violation of funda- 
mental rights contained in Article 19(1)(g) 
is complained of, the onus is on the State 
to prove or Justify that the restraints 
or restrictions imposed, are reasonable, 
and as to what are reasonable restrictions 
would naturally depend on the nature and 
circumstances of the case, the character 
of the statute, the object which ıt seeks 
to serve, the existing circumstances, the 
extent. of the evil sought to be eradicated 
as also the nature of the restraint or 
restriction placed on the rights of the 
citizen. Restrictions may -be partial, 
incomplete, permanent or temporary but 
they must bear a close nexus with the 
objects and the interests for which they 
are imposed, and they must be ın public 
interest and done for striking a just 
balance between the deprivation of right 
and the danger or evil sought to be 
avoided. A Division Bench of the Allaha- 
bad High Court ın Mohd. Karrar Ah v. 
State of U.P. A.l.R.1954 All.753 in dealing 
with the validity of the U.P. Private 
Forests Protection Act, held that private 
owners having not been divested of any 
of their rights in forests, groves or trees, 
and when the restrictions imposed were 
to compel them to apply for permits 
before cutting, collecting and removing 
timber, which belongs to them and their 
right to transfer having been left intact, 
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and the nature of restrictions imposed 
on the exercise of ownership was in the 
larger public interest, and in turn when 
indiscriminate cutting down of trees would 
be controlled, ıt was held that the provi- 
sions of the Act were: not unreasonable. 
A Division Bench of the Madhya Pradesh 
High Court had occasion to deal with the 
rules requiring permits for transit of timber 
framed under Indian Forests Act, and it 
was held in V.L.Patel and Company v. 
State of M.P.» A.L.R.1965 Madh. Pra.211 
that, when the rules as framed are intended 
to subserve the aims of the Act which 
was meant to consolidate the law relating 
to the forest produce, the transit thereof 
and the duty leviable theredén; and hence 
those rules were meant to effectuate same 
or all of these objects. Having noticed 
the uphill task faced by the Government 
in preventing illicit felling of trees, over 
large extents with limited man power, 
and checking at check-posts at forest 
frontiers having been found to be insuffi- 
clent, ineffective and being no match to 
the swift manner in which they are carried 
away by lorries; and on raids conducted 
in places like Mettupalayam, Tambaram 
and elsewhere large stocks of illicit timber 
having been found in saw-mills and with 
dealers, the impugned rules, which insist 
on a Form IJ pass to accompany during 
every movement of timber, and hammer 
mark being affixed on the transported 
timber, are absolutely necessary for the 
protection and management of forest wealth 
in the State of Tamil Nadu. Hence, the 
impugned rules are not violative of Article 
19(1)(g). ö 


27. Ill. Is the increase tn fees under Rule 
3 illegal and invalid? Petitioners claim 
that the fee now charged, has no relation 
to the service, if any rendered, and no 
quid pro quo ıs involved, and that the 
Department cannot recoup from the peti- 
tioners administrative charges of maiunten- 
ance of the Department under the guise 
of license fee, and that general revenues 
cannot be augmented by increasing the 
licence fee, and that the onus is upon 
*he State to justify the increase in licence 
*: °>g, Reference 1s made to Mica Industries 
«2d, Ve State of Bihar, A.l.R.1971 S,C.1182: 
(13971) (Supp) S.C.R.319 to show that any 
amount spent for taking preventive actions 


cannot be collected from citizens, by way 
of fees. A careful reading of the said 
decision shows that it was a case in which 
the State by negligence failed to place 
the required materials before the High 
Court, and that resulted in the matter 
being remanded, giving a fresh opportunity 
to the State to place the required mater- 
tals to show that what was collected had 
a reasonable correlationship of a general 
character for the service rendered by 
the Government. In Southern Pharmeceuti~ 
cals and Chemicals v, State of Kerala, 
(1981) Tax.L.R.2838= A.I.R.1981 S.C.1863 
it was held that the element. of quid 
pro quo stricte sense 18 not always 
a sine qua non to a fee and that merely 
because supervisory staff is doubled, for 
its own prgtection to prevent leakage 
of revenue, it cannot: be a denying of 
the fact that in-turn the licensee undoubt- 
edly receives the required services. In 
the counter-affidavit filed in W.P.No. 
9558/83 in paragraphs 5 and 6, the 
relevant factors taken into account have 
been enumerated. It 1s seen that even 
as on date, the rate of 10 paise is retained 
provided the headload of 25-30 kilograms 
is carried, valued between Rs.10 and 
Rs,15, When a cart-load of 1/2 tonne to 
3/4 tonne valued at Rs.150 to Rs.200 1s 
carried, then one rupee ıs charged, since 
the quantity carried is ten times the value 
carried by headload. When a lorry load 
of an average of 8-10 tonnes ıs _ carried 
valued be*ween Rs.2400 and Rs.3000, Rs,10 
is chargel, This by itself would suffice 
to show that the fee charged ts extremely 
nominal, and the increase 1s in proportion 
to the value of the quantity removed and 
the extent. of service required in checking 
them. Apart from this aspect, the rapid 
change which has occasioned ın the mode 
of transport of timber which calls for 
mobilising patrolling operations ın checking; 
the increase in price of timber per cubit 
foot, the increase in cost of supervision, 
as furnished, goes to show that. fixation 
of fee, as prescribed, 1s just and reason- 
able. Rather, they appear to be nominal 
compared with the value of the goods 
being removed and the nature of supervi- 
sion henceforth to be carried out under 
the :mpugned rules. 


28. IV. Can those rules be made applica- 
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bie in respect of timber removed under 
the provisions of T.N.Acts 22/49 and 17/55? 


T.N.Act 27/49 was passed to prevent the 
indiscriminate destruction of private forests 
and for interfering with customary and 
prescriptive rights therein and for certain 
other purposes. T.N. Act 17/55 was enacted 


for regulating the cutting of trees and 
the cultivation of lands in hill areas in 
the State of Tamil Nadu. Under these 


two enactments, no provision 1s made 
regarding transit of trees permitted to 
be cut, on permission granted by consti- 


tuted Committees. A careful reading of 
these enactments goes to show that they 
dea) only with preservation of forests 
covered by the Acts and regarding consti- 
tution of Committees and the powers to 
be exercised, and as to what penalties 
could be imposed for contravention of 
the provisions of the Acts. Section 10 
of the Act 27/49 and section 12 of Act 
17/55 which deal with power to make rules 
by the Government, do not provide for 
any rules to be framed regarding transit 
of timber cut under the provisions of the 
Said enactments. Therefore, consequent 
to permits secured under the said enact- 
ments, when timber 1s cut and removed 
from the site, they would come within 
the folds of the definition of timber under 
T.N. Act 3/1882, read with the Timber 
Transit Rules, 


29. V. Do the impugned rules interfere 
with the freedom of trade, « ©“ erce and 
intercourse guaranteed under s 2. ‘r 301? 


Petitioners contend that ‘under Article 
302 only Parliament can impose restrictions 
on trade, commerce and _  imtercourse 
between one State and another or _ within 
any part of the territory of India and when 
Article 304(b) confers power on the State 
Legislature to make a law imposing reason- 


able restrictions on freedom of trade, 
commerce or intercourse without or within’ 
the State in public interest, after the 


previous sanction of the President of India, 


and such a condition precedent having 
not been complied with, and the rules 
having been made by the executive 


Government, and not by the State Legis- 
lature, they are illegal. Mr.D.Raju, learned 
counsel for some of the petitioners, in 


strenuously advancing this point relied 
upon State of Mysore v, H,Sanjeeviahs 
(1967)2 S.C.J.313= A.LR1967 S.C.1189: 
(1967)2 S.C.R.361 wherein it was held 
that the two provisos ro rule 2 of the 
Transit Rules framed under Mysore Forest 
Act are restrictive in nature, and they 
having not been made by the Legislature 
of that State, but by the executive 
Government in exercise of delegated 
authority, Article 304 being an exception 
to Article 301, the impugned provisos 
therein were invalid, By referring to The 
Dist. Collector of Hyderabad v. Ibrahim 
and Company, (1970)2 S.C.J.609= (1970)2 
M.L.J. (S.C.)109= (1970)2 An.W.R. (S.C.) 
109= A.IL.R.1970 S.C.1275: (1970)3 S.C.R.498 
it is pleaded that the guarantee under 
Article 301 cannot be taken away by 
executive action and being subject to 
certain «restrictions specified in Articles 
392 to 305, ıt would be impossible to 
hold that the State by executive order 
can do something which it is incompetent 
to do by legislation. His endeavour is to 
show that the State Government being 
fully aware that it cannot secure the 
sanction of the President, if the Act 1s 
to be amended incorporating those restri- 
ctions, had resorted to framing of impug- 
ned rules under sections 35 and 36 of 
the Act. 


30. Learned Advocate-General  relymg 
upon Automobile Transport Ltd. v. State 
of Rajasthan, (1963)1 S.C.R.491= A.I.R.1962 
$.C.1406 advances the proposition that 
Articles 301 and 304(b) would come into 
play, only if the rules are restrictive in 
nature, and if they are reguiatory and 
facilitate trade and commerce then the 


point, as raised, does not require any 
consideration. It was held therein -that 
the word "free" in Article 301 cannot 


mean freedom to do whateyer one wants 
to do, but if what are prescribed are 
regulatory in nature, then the sard Articles 
are not violated.- It is the reality or 
substance of the matter that has to be 
determined and the freedom postulated 
by Article 301 must be understood in the 
context of an orderly society. recognising 
the- need and the legitimacy of some - 
degree of regulatory control being imposed. 
Hence, 1f regulatory measures are ushered 
in, then they are not hit by the freedom 
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declared by Article 301. In Narendra 
Kumar and others ve The Umon of India 
and others, (1960) S.C.J.214= A.I.R.1960 
S.C.430: (1960)2 S,C.R.375 it was held 
that the test of reasonableness is applied 
by considering the question in the back- 
ground of the facts and circumstances 
under which the rules were made, taking 
into account the nature of the evil that 
was sought to be remedied by such law, 
the ratio of the harm caused to individual 
citizens by the proposed remedy, the 
beneficial act reasonably expected to result 
to the general public and whether the 
restraint caused by the law was more than 
was necessary in the interests of the 
general public. In Kası Prasad v. State 
of Orissa, A.I.R.1963 Orissa 24 a Division 
Bench held that the Orissa Timber and 
Forest Produce Transit Rules framed under 
Forest Act, 1927, contain only regulatory 
measures relating to movement of forest 
produce even though the produce may not 
be the property of the Government. 
Reliance was also placed on Article 305 
to hold that, though the rules were made 
in 1958, they were framed under section 
41 of a pre-Constitution enactment, and 
hence by virtue of Article 305, an existing 
law is saved from the operation of Article 
301, This aspect 1s also apposite, as far 
as ‘the rules' are concerned. Reference 
is then made to State of Tamil Nadu v. 
M/s.Hind Stone, (1981)2 S.C.C.205= (1981})2 
S.C.R.742= A.LR.1981 S.C.711 for contend- 
ing that, if an Act is enacted for the 
purpose of regulating a particular type 
of industry, then such an Act and the 
rules made thereunder are outside the 
purview of Article 301, and on this basis, 
construing that the Mines and Mhunerals 
(Regulation and Development) Act was 
enacted as a regulatory measure, rule &8(c) 
of Tamil Nadu Mineral Concession Rules, 
was upheld. Forest Act was enacted for 
the protection and management of the 
forests in the State of Tamil Nadu. It 
deals with forest wealth found in reserved 
forests and for preservation and their 
protection in any forest land not’ in the 
control of the Government, and under 
Chapter V the Government ıs authorised 
to make rules to regulate the transit of 
all timber. Alongside this Act, T.N. Acts 
22/49 and 17/55 having been enacted, and 
the main purpose in framing the rules 
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being "to regulate transit of trmber in 
the State of Tamil Nadu" they do not 
bring about any “restrictions, but only 
regulate the movement of timber on 
complying with certain requirements per- 
taining to verification of timber right 
from the stage of cutting of trees upto 
final utilisation. He also relies upon Writ 
Appeals Nos.579 to 591 of 1983 wherein 
the validity of clause 3(i){a) of Tamil 
Nadu Paddy (Restriction of Movement) 
Order, 1982, came up for consideration 
and which was held to be regulatory ın 
nature, and hence stood excluded by 
Articles 301 to 304, 


31. Section 35(d) of the Act empowers 
the Government to make rules providing 
for the stoppage, reporting, examination 
and marking of trmber in transit, and 
section 35(k) enables rules being made 
to regulate the use of property marks 
for timber and the registration of such 
marks. Under the Act, the said power 
having been specifically provided for, the 
rules as framed, come jinto existence by 
exercise of the statutory powers conferred 
on the Government under the Act, There- 
fore, the contention that for enforcing 
these regulatory measures, the Act itself 
ought to have been amended by satisfying 
the requirements contemplated under 
proviso to Article 304{(b), carries no 
substance. In State of Mysore v, Sanjee~- 
viah, (1967)2 S.C.J.313= A.LR.1967 S.C. 
1189: (1967)2 S.C.R.361 ıt was held that 
the two impugned provisos to Rule 2 were 
restrictive in character, whereas the 
impugned rules are regulatory ın nature. 
Though Mr. Raju, learned counsel, while 
referring to paragraph 8 therein would 
plead that if the rules are made by the 
executive Government ın exercise’ of 
delegated authority, ıt would have the 
force of law, and that Article 301 could 
be invoked, it ıs stated therein that the 
lmpugned provisos, do not become part 
of the Act by virtue of section 77 of 
the Mysore Forest Act. If only the 
impugned rules in these petitions are found 
to be restrictive, then irrespective of 
the fact that they have been framed under 
section 35 of the Act, they could be held 
as offending Article 301. By resorting 
to rule making power, the freedom guaràn- 
teed under Article 301 cannot be bypassed. 
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But, once the rules are held to be regu- 
latory ın nature, this point advanced by 
him does not nullify the rules. As to what 
is the scope, the controlling circumstances 


which impelled the introduction of the 
amendments, the evil to be eradicated, 
and the object to be achmeved, have 


already been considered in the proceeding 
paragraphs and they clearly show that 
the Rules are only regulatory im nature. 
By securing the hammer mark, and a Form 
II pass, it enables the certified timber 
being moved from point to point without 
hindrance or delay, which may occur if 
the owner is to satisfy authorities otherwise 
about lawful procurement, at every stage, 
till manufactured articles come into 
existence. Hence, the impugned rules are 
not hit by Articles 301 and 304(b). 


32. In some of these petitions, certain 
Associations have also been impleaded 
as petitioners, but Counsel appearing in 
these petitions state that as individual 
dealers, who are members of these Associa- 
tions are also impleaded as petitioners 
in these petitions, the impleaded Associa- 
tions are given up for the purposes of 
these petitions, and hence, the writ peti- 
tions are to be disposed of as if filed 
only on behalf of the individual petitioners 
named ın the writ petitions. 

33. In the result, the writ petitions are 
dismissed with costs fixed at Rs.250/- 
to be paid by each of the petitioners in 
these writ petitions. 

Petitions dismissed, 


IN THE HIGH COURT OF JUDICATURE 
AT MADRAS, 


Present:- G.Ramanujam and Shanmukham, JJe, 


*W.A.No.271 of 1983, 
[ith September, 1984. 


Fathima Automobiles Appellant* 
Ve 
P.K.P.Nair and others Respondents. 


(A) Tamzi Nadu Buzldings (Lease and 
Rent Control Act (18 of 1960), sections 
18 and 23 - Execution of an order of 
eviction obtained - Removal of obstruc- 
tron by anvoking procedure under the 
Civil Procedure Code - Separate suit 
by obstructor not maintainable. 


(B) Civil Procedure Code (V of 1908), 
Order 2], rules 97 and 101 as amended 
by Act (104 of 1976) - Applicability. 


On the question whether an _  obstructor 
to an order for delivery of possession 
in execution of a Rent Control “eviction 
order can contend that he 1s not claiming 
only rights under the tenants but inde- 
pendently from person claiming to be the 
owner and on dismissal of his writ petition 
with an observation that he could file 
a suit, 


Held:- In this case the appellant has a 
right to appeal under section 23(1){b) of 
the Tamil Nadu Buildings (Lease and Rent 
Control) Act against the order impugned 
in the writ petition directing renfoval 
of obstruction which ıs an order not passed 
under section 18(1), but one passed under 
Order 21, rule 97, Civil Procedure Code. 
Since the petitioner has a right of appeal, 
the Court cannot ın exercise of the 
extraordinary Jurisdiction go into the 
merits of rival contentions urged by the 
parties in the writ appeal. Even now the 
appellant is at liberty to file an appeal 
under section 23(1}(b) of the Act against 
the order impugned in the writ petition 
with a petition under section 5 of the 
Limitation Act to condone the delay in 
filing the same and if such a petition 
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for condonation’ of the delay ıs filed, the 
time taken by the appellant in prosecuting 
the writ petition and writ appeal would 
naturally stand excluded. After the Amend- 
ing Act 104 of 1976 was passed the 
executing Court before which an application 
ıs filed for removal. of obstruction has 
to decide all questions arising between 
the parties viz, the decree-holder and 
the obstructor and no separate suit will 
lie for the purpose of deciding the dispute 
between the decree-holder and the 
obstructor. Having regard to the specific 
and express provisions contained in Rule 
101 of Order 21, Civil Procedure Code 
that against an order of removing or 
refusing to remove obstruction, a separate 
suit 1S not mantntainable, all the questions 
arising between the parties to the appli- 
cation for removal .of obstruction have 
to be decided by the executing Court itself 
as that court has been conferred a specific 
power to decide all questions = arising 
between the parties while disposing of 
the application for removal of obstruction. 


v {Para.3] 
A.Ramanathan, for K.G.Ahmed, for Appel- 
lant. 
S.VwJayaraman, for M.A.Srimvasan, for 
Respondents. 


The Order of the Court was, made by 


Ramanujam, J.s- This writ 
directed against the order of Mohan, J. 
in W.P.No.7351 of 1981, dismissing the 
writ petition filed b the appellant on 
the ground that the appellant has got a 
right of suit against the order, dated 26th 
August, 1981, passed by the Rent Control- 
ler in W.P.No.943 of 1980 in E.P.No.762 
of 1980 im H.R.C.No.986 of 1977 on .the 
file of the Small Cause Court, Madras. 


appeal 1S 


2. The circumstances under which the 
said writ petition came to be filed before 
this court may be briefly stated. The first 
respondent herein had obtained an order 
of eviction against his tenants in H.R.C, 
No.986 of 1977. In those proceedings, there 
was no resistance at all on the part of 
the tenants. However, the appellant herein 
obstructed delivery of possession and there- 
fore, the first respondent filed an applica- 
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tion for removal of obstruction contending 
that he is not one claiming any rights 
under the tenants against whom the order 
of eviction has been passed, that he ıs 
claiming independent right through one 
Dhanabagyammal, who 1s claiming to be 
the owner of the premises. The Rent 
Controller after taking evidence = with 
reference to the relative contentions of 
parties ordered. removal of obstruction. 
It is aS against that order the writ petition 
came to be filed. Mohan, J. before whom 
the writ petition came up for final hearing 
passed the following order:- 
“The matter arises under execution 
proceedings under the Tamil Nadu 
Buildings (Lease and Rent Control} Act, 
1960. If really the petitioner was not 
-a party to the eviction order, it need 
not worry at all. It can always protect 
its right by means of a separate suit 
for declaration of the tenancy rights. 
In this view, I do not propose to inter- 
fere with the order. The Writ petition 
is dismissed. No costs." - 


Takıng note of the order passed by Mohan, 
J. the appellant has filed a sut questioning 
the order passed by the Rent Controller 
removing obstruction. He has also filed 
this writ appeal against the said order 
of Mohan, J. 


3. Before us, learned counsel for the 
appellant submits that though the appellant 
has filed a suit questioning the order of 
the Rent Controller directing removal 
of obstruction, since the question as to 
whether a suit will -he after Order 21, 
rule 101 has been amended by the 
Amending Act of 1976, ıs a moot poi:nt, 
the appellant has filed the appeal seeking 
a ruling on the question as to whether 
the suit could be ‘maintained against an 
order of the execution court directing 
removal of obstruction, It is significant 
to note that Mohan, J. who disposed of 
the writ petition has not gone into the 
merits of the rival contentions as to 
whether the order for removing obstruction 
could be justified on merits or not. The 
learned Judge has merely proceeded on 
the basis that since the appellant has 
got a remedy by way of suit, the order 
for removing obstruction passed by the 
Rent Controller does not call for 
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interference. Having regard to the order 
passed by the learned Judge which is under 
appeal, the question that arises for 
consideration by us is what is the remedy 
available to the appellant as against the 
order passed against him by the Rent 
Controller removing obstruction? The 
matter has to be looked at ın the context 
of the provisions of Order 21, rule 97 
read with rule 101 of the C.P.C. and 
sections 18 and 23 of the Tamil Nadu 
Buildings (Lease and Rent Control Act), 
1960 (hereinafter called the Act). Order 
2i, rule 97(i), C.P.C. provides that where 
the decree-holder or the purchaser of any 
property sold in court auction, is resisted 
or obstructed by any person, ın obtaining 
possession of the property, the decree-hold- 
er or the auction purchaser may make 
an appiication to the Court complaiming 
of such resistance or obstruction. Rule 
97(2) enables the Court to adjudicate upon 
such an application for removal of obstru- 
ction in accordance with the provisions 
contained ın Order 21, rule 101, as 
amended by Act 104 of 1976 whitch lays 
down that all questions arising between 
the parties to an application under rule 
97 shall be determined by the executing 
court dealing with the application and 
not by a separate suit, and for this purpose 
the executing court shall, notwithstanding 
anything to the contrary contained ın any 
other law for the time being ın force, 
be deemed to have jurisdiction to decide 
such questions. Thus, after the Amending 
Act 104 of 1976 was passed, the executing 
court before which an application 1s filed 
for removal of obstruction has to decide 
all questions arising between the parties, 
vize, the decree-holder and the obstructor 
and no separate suit will lie for the 
purpose of deciding the dispute between 
the decree-holder and the obstructor. 
Having regard to the specific and express 
provision contained in rule 101 of Order 
21, C.P.C. that against an order of 
removing or refusing to remove obstruction, 
a separate sult 1S not mazntaimable, all 
the questions artsing between the parties 
to the application for removal of obstruc- 
tion have to be decided by the executing 
court itself as that court has been confer- 
red a specific power to decide a!l the 
questions arising between the parties while 
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disposing of the application for removal 
of obstruction. Therefore, we are not in 
a position to agree with the view taken 
by Mohan, J. to the effect that a suit 
1s maintainable in this case by the appel- 
lant who ıs an obstructor against whom 
an order of removing obstruction has been 
passed. It is relevant to’ note that even 
the lower court in this case has chosen 
to decide the issue arising between the 
parties in an application under rule 97 
taking note of the power conferred on 
ıt under rule 101 of Order 21 to decide 
all the disputes between the parties to 
the application before ıt. 


4, If a separate suit does not le in 
respect of an order passed under Order 
21, rule 97, C.P.C. the question arises 
as to what is the other remedy that ıs 
open to the appellant. In this connection, 
referente has to be made to section 18 
ef the Act. Section 18 runs thus:- 


"Execution of orders:- (1) Every order 
made under sections 10, 14, 15, 16 
and 17 and every order passed on appeal 
under section 23 or on revision under 
section 25 shall be executed by the 
Controller as if such an order ıs an 
order of a civil court and for this 
purpose the Controller shall have the 
powers of a civil court. 


(2) An order passed in execution under 
sub-section (1) shall not be subject to 
any appeal or revision.” 


section 18 of the Act provides that every 
order made under sections 10,14,15,16 
and 17 and every order passed on appeal 
under section 23 or on revision under 
section 25, shall be executed by the 
Controller, as 1f such order is an order 
of a civil court and for this purpose the 
Controller shall have all the powers of 
a civil court. Sub-section 2 says that an 
order passed in execution under section 
18(1) shall not be subject to any appeal 
or revision. The object of section 18(2) 
1s to see that unlike an order of eviction 
which could be subject to appeal under 
section 23 or revision under section 25, 
no appeal or revision would he against 
an order pagsed under the section directing 
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delivery ın execution under sub-section 
(1) of Section 18 of the Act. Section 23 
of the Act provides for an appeal to an 
Appellate Authority constituted under the 
Act against any order passed by the Rent 
Controller. It 1s sigmficant to note that 
section 23 does not refer to an order 
passed under sections 10,14,15,16 and 17. 
Thus, a close reading of Section 18 and 
section 23 indicates that there may be 
orders passed by the Rent Controller which 
may not fall within section °18(1) and that 
those orders may be subject to appeal 
under section 23 of the Act. It 1s further 
significant to note that section 23 (1){b) 
confers right of appeal to ‘any person 
aggrieved’ by an order passed by thé 
Controller. The use of the expression ‘any 
person’ in section 23(1)(b) seems to suggest 
that ıt ıs not only the parties to the 
eviction order but also persons affected 
by any order passed by the Rent Controller, 
could file an appeal. If the filing of the 
appeal under section 23 ıs contemplated 
only by the parties to the eviction proceed- 
ings, then the Legislature would have used 
the words ‘any party aggrieved’ instead 
of ‘any person aggrieved’. The use of the 
general expression like 'person' would 
indicate that, as already stated, an appeal 
could be mazntained not only by a party 
to the eviction proceeding but also by 
a person who feels aggrieved by any order 
passed by the Controller. In this_ case, 
the executing Court has passed an order 
directing the tenants to deliver possession 
of the property in pursuance of the order 
of eviction. That order alone can be taken 
to be an order passed under section 18(1). 
Subsequent to such an ofder the appellant 
herein has obstructed the delivery and 
an application under Order 21, rule 97, 
C.P.C. has been filed, and an order has 
been passed by the Rent Controller ‘on 
that application. The order passed by the 
Rent Controller in an application under 
Order 21, rule 97 cannot, in our view, 
be taken to be an order passed under 
section 18(1) of the Act. That should be 
taken to be an independent order passed 
under the Civil Procedure Code and not’ 
junder the Rent Control Act. Though the 


order is actually passed by the Rent 
Controller in an application under Order 
21, rule 97, C.P.C. that showd be taken 


to have been passed by him ın exercise 
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of the powers of a civil court as provided 
wn section 18(1) of the Act. We are not 
therefore in a position to construe the 
order passed by the Rent Controller in 
an application under Order 21, rule 97, 
C.P.C. as an order passed by the Rent 
Controller under section 18(1) so that 
the bar under section 18(2) could be 
invoked, Section 18(2) bars an appeal or 
revision only in respect of an order passed 
in execution under sub-section (1). But 
that section will not be a bar for an 
appeal or reviston being filed against -an 
order passed in exercise of the power 
under Order 21, rule 97, C.P.C. If there 
is no bar for an appeal or revision under 
section 18(2) then the next question that 
will arise is as to whether an appeal ıs 
available to the appellant in this case, 
As already stated, section 23 of the Act 
providing for an appeal is comprehensive 
in nature and 1s not restricted to orders 
passed by the Rent Controller under 
sections 10,14,15,16 and 17. As already 
stated section 23(1)(b) talks of any person 
aggrieved filing appeal, as also any order 
passed, Since section 23(1)(b) does not 
refer to an order passed by the Rent 
Controller under section 18(1) we have 
to hold that any order passed by the Rent 
Controller against which a person ıs 
aggrieved can be taken ın appeal by that 
aggrieved person under section 23(1)(b) 
of the Act. Thus, in our view, section 
23(1){b) enables any person aggrieved by 
an order passed by the Rent Controller 
to file appeal and it is not possible to 
restrict application of section 23(1){b) 
as applying only to parties to the eviction 
proceedings and to orders passed by the 
Rent Controller in exercise of the power 
of eviction ‘under section 18(1) of the 
Act. In this view of the matter, we have 
to hold that under section 23 (i}(b) of 
the Act an obstructor who ıs aggrieved 
against an order directing removal of 
obstruction passed by the Rent Controller 
could file an appeal under that section 
and the bar contained in section .18(2) 
will not apply to such an order. We have 
to hold that in this case the appellant 
has a right to appeal under section 23(1) 
(b) of the Act against the order impugned 
ın the writ petition directing removal 
of obstruction which 1s an order not passed 
under section 18(1), but one passed under 


21, rule 97,, C.P.C. Since the 
petitioner has got a right of appeal, we 
cannot ın exercise of the extraordinary 
jurisdiction go into the merits of the rival 
contentions urged by the parties in this 
writ appeal. Even now the appellant 1s 
at liberty to file an appeal under section 
23(i)(b) of the Act against the order 
impugned in writ petition, with a petition 
under section 5 of the Limitation Act 
to condone the delay in filing the same 
and tf such a petition for condonation 
of delay ıs filed, the time taken by the 
appellant in prosecuting the writ petition 
and the writ appeal before this Court would 
naturally stand excluded. With this obser- 
vation, the writ appeal 1s dismissed. There 
will be no order as to costs. 





R.S. 


-o p a a 


Appeal dismissed. 
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IN THE HIGH COURT OF JUDICATURE 
AT MADRAS, 
Present:- T.Sathıadevs J. 


*C.R.P.No.5110 of 1983. 21st February, 


1984. 
Marappa Gounder and others Petıtıoners* 
Ve 
Sellappa Gounder and others Respondents. 
(A) Cyv11 Procedure Code (V of 1908), 
Order 18, rule 3-A - Scope - Examination 
of a party in suit ~ Procedure - Proper 


practice pointed out. 


section 
(V of 


(B) Evidence Act (I of 1872), 

135 and Civil Procedure Code 
1908), Order 18, rule 3-A - Scope. 
(C) Cıvıl Procedure Code (V of 1908), 
section 115 - Order passed under Order 
18, rule 3-A Revision whether main- 
tainable. 


Under section 135 of the Evidence Act, 
the order in which witnesses are produced 
or examined shall be regulated by the 
law and practice for the time being in 
force relating to Civil and Criminal 
Procedure, respectively and in the absence 
of any law, by the discretion of the Court. 
When a specific provision had been intro- 
duced by an Amendment Act, based on 
the recommendations of the Law Commis- 
sion, to undo an existing mischief which 
stands in the way of proper administration 
of justice the importance of the rule 
cannot be got over, by allowing trial 
Courts to persist in the same old proce- 
dure, merely because it 1s held to be 
directory. When the rule contemplates 
permission to be granted by Court for 
a party to a proceeding to be examined 
at a later stage, it is indicative that there 
is no total ban against parties being 
examined after their witnesses are put 
in the witness box. That 1s why, ır the 
decisions ıt has been held, that the rule 
is directory in nature. This would not mean 
that the rule could be transgressed 
indiscriminately in an unbridled manner. 
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A duty 1s cast on the Court to record 
reasons, which means that valid and 


compulsive grounds must be made out, 
for postponing the examination of parties 
to the suit. If a party to the suit desires 
to be examined later on, he should seek 
prior permission before the other witnesses 
are examined. It can be sought even later 
on at the time when the party 1s put in 
the witness box, if by mischance any of 
his witnesses have been already examined, 
without securing earlier „permission. 
Whenever permission ıs sought for, it is 
obligatory on the part of the Court to 
record reasons by passing a written order, 
either granting or refusing leave. If permis- 
sion ıs sought ın the initial stage before 
any. witness is examined, then reasons to 
be given should relate to the justifiable 
inability on the part of the party to first 
examine himself. Before granting permission 
it should bear the objections, 1f any, of 
the other side, and then alone permit any 
witness of the party to be examined. „In 
such of those cases wherein without prior 
permission witnesses of the party had been 
examined, and later on the party wishes 
to appear as a witness, the Court 1s duty 
bound to find out, whether on the party 
being examined at that stage, it would 
result in filling up any blanks or lacunae 


left out ın the evidence already given 
and whether wantonly he avoided the 
witness box with ulterior motives, and 


whether he was placed in such a situation 
or circumstance which had disabled him 
from being examined earlier. Unless strong 
compelling circumstances which are 
relevant and germane had existed, permuis- 
sion to a party to a proceeding to examine 
himself after his witnesses had been 
examined, out not fo be granted. The 
intention of Parliament ın enacting the 


rule, which had come into existence on 
the recommendation made by the Law 
Commission had resulted in a revised 


procedure being evolved, according to which 
a Court has to record reasons mentioning 
the circumstances which ıt takes into 
consideration for granting permission. Fail- 
ure to give valid reasons, would vitiate 
the order and the evidence recorded with- 
out permission cannot be treated as part 
of the records in the suit. The most desir- 
able and healthy practice required to be 
followed by trial Courts is to call upon 
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parties to the suit, as soon as the suit 
1s posted for trial, to file memos into 
Court, stating as to whether they intend 
to be examined or not. If only trial Courts 
resort to this practice, ıt would result 
in proper compliance of Rule 3-A, and 
the notorious mal-practice indulged ın 
would come to an end. A suitable amend 
ment in the Civil Rules of Practice to 
this effect, would bring about uniformity 
of procedure in the trial Courts ın this 
State. [Paras.4,5,6] 


On orders passed under rule 3-A of Order 
18, a Civil Revision Petition will he to 
the High Court, which will have to be 
scrutinised to find out what the reasons 
were which prevailed for granting permis- 


sion. If oral permission is granted, the 
reasons which prevailed upon the trial 
Court would be unknown, and ın turn 


parties would suffer. When the rule itself 
implies a duty to record reasons, no other 
method 1s permissible. [Para.10] 


Cases referred to:- 


State of Maharashtra v., Ramdas Shrinivas 
Nayak, (1982) Crl.L.J.1581= (1982)2 S.C.C. 
463= (1982) S.C.C. (Crl.) 478= A.LR.1982 
S.C.1249; Smt. Gurdial Singh v., Pyara 
Singh, A.I.R.1962 Punjab 180; Bholanath 
Mondal v., Kalipada Mondal, A.I.R.1981 
Cal.295; Kwality Restaurant v. Satinder 
Khanna, A.I.R.1979 Punjab 72. 


Petition under section 115 of Act V of 
1908 praying the High Court to revise 
the Order of the Court of the Dristrict 
Munsif, Bhavan: dated 20.7.1983, and made 
in LA.No.!1067 of 1983 in O.S.No.58/81. 


S.Gopalaratnam, for Petitioners, 
M.Sivamamy for Respondents. 
The Court made the following 


ORDER:- Defendants are Petitioners. Res- 
pondents who are Plaintiffs filed O.S.No.58 
of 1981 on the file of the District Munsif's 
Court, Bhavam, for a declaration’ that 
they are entitled to irrigate their lands 
through the suit channel, and to restrian 
defendants from _ interfering with their 
right of irrigation, by way of an 


P ry 


Marappa Wwoutluer v. OClidgppa Wuauusn 


(Sathiadev, J.) 


injunction. Written statement was filed 
on 10.11.1982, and issues were framed 
on 2.3.1983. The suit was taken up for 
trial on 28.6.1983, and adjourned to 
14.7.1983, on which date, instead of any 
of the plaintiffs being examined, one of 
their vendors was examined as P.W.1. On 
15.7.1983, Exs.A-! to A-3 were marked 
and P.W.1 was examined on 16th, 18th 
and 19th of July, 1983. On coming to know 
that plaintiffs were arranging to put one 
of the plaintiffs in the box for examina- 
tion, I.A.No.1067 of 1983 was filed under 
Order XVIII, rule 3-A and section 151 of 
the Code of Civil Procedure, to pass an 
order prohibiting the examination of any 
of the plaintiffs in the suit. The trial 
Court dismissed the application holding 
that, when the suit was opened on 
14.7.1963, counsel for plaintiffs sought 
oral permission to examine the vendor 
of the suit property, and that, on 15.7,1983 
a joint memo was filed for joimmt trial of 
O.S.No.58 of 1981 
1981, which was instituted by the sixth 
defendant, and therefore, the petition was 
devoid of merits, and hence dismissed ıt 
as not maintainable, 

2,  Mr.S.Gopalaratnam, learned counsel 
for defendants, submits that, when rule 
3-A of Order XVIII, C.P.C. nad been intro- 
duced under Amending Act 104 of 1976 
to prevent this "persistent notorious 
mal~practice imdulged ın by  Iitigants 
bordering on dishonesty", the trial Court 
had overlooked the intendment behind the 
rule, and had _ =heght-heartedly dismissed 
the application. The claim made that oral 
permission was sought ıs also disputed, 


3. On behalf of plaintiffs, Mr.N.Siva- 
mam, learned Counsel, would first submit 
that, when a statement is made by Court 
in its order as to what has transpired in 
the proceedings, thereafter, no party to 
a proceeding can dispute it, in view of 
the decision rendered in State of Maharash- 
tra ve Ramnad Shrimvas Nayak, (1982) Crl. 
L.J. 158l= (1982)2 S.C.C,463= (1982) S.C.C. 
(Cri.) 478= A,LR.1982 S.C.1249. It was 
held therein that, "If the Judges say in 
their judgment that something was done, 
said or admitted before them, that has 
to be the last word on the subject." He 
then rehes upon the decision in Smt. Gur- 


with ©.S.No.1243 of ° 


dial Kaur v. Pyara Singh, A,I.R.1962 Punjab 
180, but it dealt with only Rules 1 and 
2 of Order 18, C.P.C. and the undesirable 
pratice which nad developed and was in 
vogue ın the State of Punjab, of parties 
coming into the witness box at the end 
of their evidence, so as to fill up any 
blanks or lacunae in the evidence, and 
hence held as not conducive to better 
administration of justice. He then relied 
upon the decision in Bholanath v. Kalipadas 
A.L.R.1981 Calcutta 295, wherein it was 
held, that rule 3-A ıs directory, and that 
after other witnessess are examined, 
permission can be granted to a party to 
a proceeding to be examined. In the 
decision in Kwality Restaurant v. Satandar 
Khanna, A.LR.1979 P. & H.72 (D.B), ıt 
was held that a party may, perhaps, as 
a matter of abundant caution, apply at 
the stage of commencing his evidence 
and get the necessary permission, and 
equally, if sufficient ground is made out, 
he may secure such permission at a later 
stage also. 


4, As pointed out by Mr. S.Gopalarat- 
nam, learned counsel for defendants, under 
section 135 of Evidence Act, the order 
in which witnesses are produced o 
examined shall be regulated by the law 
and practice for the time in force relating 
to civil and criminal procedure respect- 
ively, and in the absence of any such 
law, by the discretion of the Court. When 
a specific provision had been introduced 
by an Amendment Act, based on the 
recommendations of the Law Commission, 
to undo an existing mischief which stands 
in the way of proper administration of 
justice the importance of the rule cannot 
be got over, by, allowing trial Courts to 
persist in the same old procedure, merely 
because it js held to be directory. 


De When the rule contemplates permis- 
sion to be granted by Court for a party 
to a proceeding to be examined at a later 
stage, it 1s indicative that there is no 
total ban against parties being examined 
after their witnesses are put in the witness 
box. That was why, ın the decisions above 
referred to, it was held, that the rule 
is directory in nature. This would not 
mean that the rule could be transgressed 
indiscriminately in an unbridled manner. 
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‘A duty is cast on the Court to record required to be followed by trial Courts 
reasons, which means that valid and is to call upon parties to the suit, as 


compulsive grounds must be made out, 
for postponing the 2xamimation of parties 
to the suit. If a party to the suit desires 
to be examined later on, he should seek 
prior permission before the other witnesses 
are examined. In its absence, it can be 
sought later on at the time when the party 
IS put in the witness box, ıf by muschance 
any of his witnesses have been already 
examined, without securing earlier permis- 
sion. Whenever permisssion 1s sought for, 
It ıs obligatory on the part of Court to 
record reasons, by passing a written order, 
either granting or refusing it. If permission 
is sought in che initial stage before any 
witness is examined, then reasons to be 
given should relate to the justifiable inabi- 
lity on the part of the party to first 
examine himself. Before granting permuis- 
sion, ıt should hear the objections, 1f any, 
of the other side, and then alone permit 
any witness of the party to be examined, 


6. «In such of these cases wherein 
without prior permission witnesses of the 
party had been examined, and later on 
the party wishes to appear as a witness, 
the Court is duty bound to find out, 
whether on the party being examined at 
that stage, ıt would result in filling up 
any blanks or lacunae left out ın the 
evidence already given, and whether 
wantonly be avoided the witness box with 
ulterior motives, and whether he was placed 
ın such a situation or circumstances which 
had disabled him from being examined 
earlier etc. Unless compelling strong 
circumstances which are relevant and 
germane had existed, permission to a party 
to a proceeding to examine himself after 
his witnesses had been examined, ought 
not to be granted. The intention of Parla- 
ment in enacting the rule, which had come 
into existence on the recommendation made 
by Law Commission, had resulted in a 
revised procedure being evolved, according 
to which a Court has to record reaons 
mentioning the circumstances which ıt 
takes into consideration for granting permi- 
ssion. Fatlure to give valid reasons, would 
vitiate the order, and the evidence recorded 
without permission, cannot be treated as 
part of the records in the suit. The most 
jdesirable and the healthy practice 


soon as the suit 1s posted for trial, to 
file memos into Court stating as to 
whether they intend to be examined or |- 
not. If only trial Courts resort to this 
practice, ıt would result in proper compli- 
ance of rule 3-A, and the notorious 
mai-practice indulged in would come to 
an end, A suitable amendment ın the Civil 
Rules of Practice to this effect, would 
bring about uniformity of procedure in 
the trial Courts in this State. 


7. On the finding given that the appli- 
cation was not maintainable, it is needless 
to state that this is obviously and patently 
an errorneous finding. The application 
as filed, is contemplated under C.P.C. 
and a party to a proceeding can invoke 
rule 3-A of Order 16, under such circum- 
stances, 


8 The otter ground relied upon ıs that, 
another suit filed by -sixth defendant, 
wherein he was the first plaintiff, viz., 
O.S.No.1243 of 1981 was to be tried jointly 
along with this suit (O.S.No.58 of 1981). 
Prior to the memo filed to this effect 
O.S.No.58 of 1981 having been already 
taken up for recording oral evidence, 
subsequent development would not make 
the petition filed, as a petition devoid 
of merits. This ıs yet another error 
committed by trial Court. 


9, The next point taken 1s that, plain- 
affs' side had sought for oral permission 
to examine the vendor of the suit proper- 
ty. In the light of the decision rendered 
in State of Maharashtra v, Ramdas Shrini- 
vas Nayak, (1982) Crl.L.J.1581=  (1982)2 
S.C.C.463= A.I.R.1982 $.C.1249, this state- 
ment has to be faken as binding upon 
defendants, But, still this does not satisfy 
the requirements of rule 3-A, because 
as to what were the reasons that prevailed 
upon the Court to grant permission, are 
not spelt out in this Order. It is not 
claimed that while granting oral permission 
reasons were enumerated and disclosed 
to parties. When rule 3-A contemplates 
that reasons must be recorded, it ts 
undesirable for a Court to proceed on 
oral permission, and much worse, if such 
a permission had been granted without 
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reasons. Vendor of a suit property is a 
competent witness, cannot be a valid 
circumstance to permit him to be examined 
earlier to the plaintiffs. It is not stated 
in the order as to what urgent or compel- 
ling or unavoidable circumstances existed, 
to prevent such of those plaintiffs, who 
wished to appear as witnesses, from being 
examined at first. Hence, when the 'B' 
Diary called for does not disclose any 
reasons having been granted on 14-7-1983, 
the decision to permit P.W.1 to be 
examined on that day, was the outcome 
of a permission granted without reasons, 
and hence the oral permission granted 
in contrary to rule 3-A. 


10. Furthermore, on orders passed under 
rule 3-A, a Civil Revision Petition would 
lie to this Court, which will have to scruti- 
mise the Order, to find out as to what 
were the reasons which prevailed for grant- 
ing permission. If oral permission ıs 
granted, the reasons which prevailed upon 
the trial court would be unknown, and 
in turn parties would suffer. When the 
rule itself imposes a duty to record 
reasons, no other method 1s permissible. 
Hence, accepting the statement made by 
the Court that it had granted oral permis- 
sion, which method ts improper, the order 
of the Court below is set aside, and it 
is directed to dispose of the application 


afresh. Hence this petition ıs allowed. 
No costs. 
RS. eee Petition allowed. 


IN THE HIGH COURT OF JUDICATURE 
AT MADRAS. 


Present:- 
Je 


G.Ramanujam and G.Maheswaran, 


*W.A.Nos.161 and 175 of 1984, 
6th February, 1985. 


The Tamil Nadu Co-operative Milk 
Producers Federation Limited, Madhavaram, 
Madras, represented by its Managing 
Director Appellant* 


Ve 


The Tamil Nadu Dairy Development 
Corporation Employees Union represented 
by its General Secretary, Madras-51 and 
another Respondents, 


and 


The State of Tamil Nadu, represented 
by the Commissioner and Secretary 
to Government Labour and Employment 
Department, Madras-600 009 Appellant* 


Ve 


The Tamil Nadu Dairy Development 
Corporation Employees Union represented 
by its General Secretary, Madras~20 and 
another Respondents. 


Industrial Disputes Act (14 of 1947), 
sections 10, 12(5), 22 ~ Representations 
by workmen to refer a dispute for 
adjudication by a eéribunal - Government 
declining to refer on the basis of 
expediency alone - Held that Government 
cannot refuse to direct a reference 
merely on the ground of expediency 
without considering other relevant 
material. 


Having regard to the objects sought to 
be achieved by section 10 of the Industrial 
Disputes Act, even though expediency ıs 
a relevant consideration to be taken into 
account by the government while 
considering the question of reference under 
the provisions of the Act, a reference 
cannot be refused merely on the ground 
that ıt is not expedient. The affectation 
of the rights and interests of a vast 
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number of workman is also a_ relevant 
consideration to be taken into account 
along with a consideration of the question 
of expediency Government ts not prevented 
from considering the merits of the dispute 
raised by the workmen. It is no doubt 
true that section 12(5) does not make it 
obligatory on the part of the Government 
to make any reference at all and it has 
got discretion to refer or not to refer 
the dispute. Even that discretion 1s quali- 
fied by the requirement that the Govern- 
ment should be satisfied that there ıs a 
case for reference to a board or a tribunal 
and when the Government decides to make 
a reference, it is required by section 12(5) 
to make a record of the reasons and 
communicate them to parties concerned, 


[Para.5] 


Before declining to make a reference the 
Government should have considered in the 
instant case (1) whether the illegal strike 
alone formed the basis of non-employment 
and, (2) whether the non-employment was 
justified by the facts of the case. [Para.7] 


Cases referred to:- 


Bombay Union of Journalists v, State 
of Bombay, (1964)6 S.C.R.22: A.1I.R.1964 
S.C.1617; Gujarat Steel Tubes Limited 
Ve G.S.T.Mazdoor Sabha, (1980)1 Lebed; 
137: (1980) Lab.I.C.1004: (1980) 2 
§.C.C.593: (1980)2 S.C.R.146; A.I.R.1980 
S.C.1896; R.Thakar Prasad v. Phoenix 
Mills, (1976)1 Lab.L.J.93; M/s.Hochtxef 
Common Vv. State of Orissa, (1975)2 
5.C.C.649: (1975) Lab.I.C.1608: (1975)2 
Lab.L.J.418: A.I.R.1975 S.C.2226; Indus- 
tries, Labour and Corporation Department 
ve The Workmen of the South India Saiva 


Siddhantha Works Publicity Societys 
Tirunelvelz Limited, Madras, (1965) 1 
M.L.J.517= (1964)1 Lab.L.J.228: I.L.R. 
(1964)1 Mad.850= A.I.R.1964 Mad.468; 


Ramachandra Aboji v. State of Bombay» 
A.I.R.1952 Bom.293; Degaram Tuloute 
ve State of Bihar, A.1I.R.1950 Pat.3873 
Workmen of Firestone Tyre and Rubber 
Company v. Management, (1973)3 5.C.R. 
587: (1973)1 S.C.C.813: (1973) Lab.I.C. 
851: (1973)1 Lab.L.J.278: A.I.R.1973 
5.C.1227, 


Appeals under clause 15 of the Letters 


[1985 


Order of Mr.Justice 
19.12.1983 and made 
the Special Original . 
High Court’ in Writ 
Petition No.4024 of 1983 presented under 
Article 226 of the Constitution of India 
to issue a writ of Certiorarified Mandamus 
calling for the records relating to the- 
order of the first respondent in G.O.Ms. 
No.371, Labour and Employment Depart- 
ment, dated 14.9.1983, quash the same, 
and direct the ist respondent to refer 
the dispute relating to the non-employment 
of the members of the petitioners Union 
for adjudication under the Industrial 
Disputes Act. 


Patent against the 
Venkataswami dated 
in the exercise of 
Jurisdiction of the 


The Judgment of the Court was delivered 
by 


Ramanujam, J.s These two writ appeals 
are directed against the Judgment of 
Venkataswami, J. in W.P.No.4024 of 1983, 
The first writ appeal has been filed by 
the Tamil Nadu Co-operative Milk Produ- 
cers Federation Limited (hereimafter refer- 
red to as the Federation) and the second 
writ appeal has been filed by the State 
of Tamil Nadu. The circumstances under 
which the said writ petition came to be 
filed by the Tamil Nadu Dairy Develop- 
ment Corporation Employees Union (herein- 
after referred to as the Union) may briefly 
be stated. The Dairy Development Depart- 
ment of the State of Tamil Nadu esta- 
blished -two dairies one at Madhavaram 
and the other at Ayanavaram. Later a 
Corporation known as the Tamil Nadu 
Dairy Development Corporation was formed 
and the two dairies were transferred to 
the said Corporation. The Corporation 
also established and ran a third dairy at 
Ambattur.. On 1.2.1981 the Tamil Nadu 
Co-operative Milk Producers Federation 
was formed. The Union issued a notice 
of token strike ın support of various 
demands and ın fact observed a token 
strike on 19.11.1980, According to the 
Tamil Nadu Dairy Development Corporation 
Employees Union the said strike was legal 
and justified, and after the token strike 
on 19.11.1980, the members of the Union 
reported for duty on the next day but, 
they were refused employment by the 
Federation. Thereafter, in view of the 
said attitude of the Federation, the Unio: 
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was compelled to launch an agıtatıon 
demanding that its members, be taken back 
to work. The agitation was continued and 
lasted for several months. In spite of 
several meetings with the Minister in 
charge of the Dairy Development and assu- 
rance held out at such meetings, nothing 
took place and therefore the agitation 
continued. After waiting for more than 
a: year the Union served a notice upon 
the Federation on 10.1.1982 intimating 
that the workers were always ready and 
willing to resume duty and ıt was only 
the Federation which had refused to employ 
them. After the said notice, the members 
of the Union presented themselves physical- 
ly for duty on 15.2.1982. But the Federa- 
tion did not permit entry. Thereafter, on 
16.2,1982 individual letters were sent by 
each of the members of the Union putting 
the blame on the Federation for refusing 
employment. In reply to the said individual 
letters, the Federation served an order 
to each of the members of the Union stat- 
ing that the members of the Union were 
absent from duty on 19.11.1980 and they 
did not report for duty thereafter and 
that in view of their long absence from 
duty the Federation had come to the con- 
clusion that the ‘members of the Union 
had abandoned their employment with 
effect from 19.11.1980 and therefore they 
ceased to be in the service of the Federa- 
tion. The said communication also called 
upon the members of the Union to seftle 
their accounts. 
Union and the Federation relating to the 
non-employment of the members of the 
Union by the Federation was the subject 
matter of conciliation proceedings and 
the Special Deputy Commissioner of Labour 
after consideration of the rival contentions 
put - forward by the parties during the 
conciliation by his report dated 16.11.1982 
gave a report of failure of conciliation 
to the Government. The Union made 
representations to the Government to refer 
the dispute for adjudication by a competent 
tribunal as it involved the livelihood of 
a large number of workmen numbering 
901. However, the Government passed 
G.O.Ms.No.371 Labour and Employment 
dated 14.2.1983 declining to refer the said 
dispute for adjudication and the reasons 
set-out in the Government Order of declin- 
ing. a reference are four-fold. They are 


M.L.J.6 


This dispute between the 


Q) The strike from 19.11.1980 was in 
direct contravention of section 22(a) of 
the Industrial Disputes Act in that no 
notice to the employer as required there- 
under was given and this has rendered 
the strike illegal; (1) the Federation 1s 
running a public utility service; (1) having 
resorted to an illegal strike and continuing 
the same, the workers had caused hardship 
to the society at large in the supply of 
mılk and milk products and (iv) ın such 
an essential service, the workmen ought 
not to have gone on strike without exhau- 
sting the Jegal remedies and without 
complying with the statutory requirement. 


2. Agerieved by the said order of the 
Government refusing to refer the dispute, 
the Union filed W.P.No.4024 of 1983. In 
the said writ petition the Union complained 
that the Government had not applied its 
mind toe the nature of the dispute, that 
the reasons given by the Government for 
declining the reference have no relevance 


whatsoever to the dispute raised, that 
the reference of a dispute regarding 
non-employment of workmen may be 
declined only 1f prima facie the govern- 


ment comes to the conclusion that the 
non-employment was fair and proper and 
that non-employment was effected after 
a properly conducted enquiry or under 
the Standing Orders or under any other 
provisions of law. It is also the case of 
the Union that the order of the Govern- 
ment ‘declining reference ıs vitiated by 
malice in law as well as malice on facts 
in that the Federation acted on the 
dictates of the State Government and 
in particular the Minister in charge and 
as such the Government has not approached 
the matter in a fair and honest manner 
but sought to protect the interests of 
the Federation overlooking the interests 
of the workmen concerned and that the 
reasons given in the impugned order also 
bristles with imaccuracies of fact in that, 
accordiig to the workmen, the lightning 
strike was only for one day on 19.11.1980 
and that ıt was quite legal and the same 
does not contravene section 22 (a) of the 
Industrial Disputes Act as has been 
assumed by the Government. 


3, The said writ petition was opposed 
both by the State of Tamil Nadu and the 
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Federation who were respondents 1 and 
2 therein. The first respondent filed a 


counter affidavit to the following effect: 


"The workmen ın question, struck work 
from 19.11.1980 to 20.11.1980 in contra- 
vention of the provisions of sections 
22 and 23 of the Act and that too, 
during the pendency of Conciliatory 
talks before the Deputy Commissioner 
of Labour II, Madras. Having resorted 
to an illegal strike ın public utility 
services, the workmen continued the 
strike causing hardship to the community 
at large in the supply of milk and milk 
products. In short the workmen had 
abandoned their jobs/contracts. There- 
fore, the contention of the workmen 
that they were refused employment 
and were not allowed to join duty or 
resume work 1s totally unfounded." 
In G.O.Ms.No.371 Labour and Employment 
dated 14,2.1982, the Government have 
declined to refer the dispute for adjudi- 
cation for the reasons set out therein which 
are valid and would amply justify the 
decision of the government. 


4, Venkataswaml, J. after considering 
the rival contentions, held that the first 
respondent, Government of Tamil Nadu, 
has muis-directed itself ın point of law 
in wholly omitting to take into account 
a relevant consideration and therefore 
the impugned order is liable to be set 
aside. The relevant consideration which, 
according to the learned Judge had not 
been taken into account by the Government 
while considering the question of reference 
Is as regards the validity of the non- 
employment of the workmen. According 
to the learned Judge the Government has 
not considered as to whether the non- 
employment of the workmen ıs _ justified 
and valid and only 1f the government comes 
to the conclusion that the non-employmeut 
of workmen on the facts and circumstances 
is Justified, 1t can refuse to make a refer- 
ence and as such, the _ non-consideration 
of the question of the validity of non- 
employment of the workmen will vitiate 
the order refusing a reference. In that 
view the learned Judge issued a mandamus 
directing the government to consider the 
matter afresh in the light of the principles 


[1985 


laid down ın the various decisions referred 
to in his order. It 1s against the said order 
of the learned Judge directing the govern- 
ment, to reconsider the matter, the above 


two appeals have been filed one by the 


Federation and the other by the State, 


2 According to the Government, ıt 
considered the question of expediency 
and declined to make a reference on the 
ground that it ıs not expedient and the 
order passed by the Government can be 
justified on the ground of expediency and 
the learned Judge is in error ın holding 
that there has been a mzis-direction on 
the part of the government on a pont 
of law in not considering the question 
of the validity or justification for non- 


employment of the workmen which 1s a 
relevant consideration. Therefore, the 
question 1s whether the impugned order 


of the Government declining to’ make a 
reference could be justified on the basis 
of expediency alone. without the govern- 
ment going into the question at least prima 
facie as to whether the non-employment 
was valid and proper. It cannot be disputed 
that in this case the Government has not 
gone into the merits of the -dispute but 
f 
only proceeded on the basis of expediency 
while rejecting the reference. Thus the 
two main questions that arise ın these 
appeals are (1) whether the impugned order 
could be justified on the ground of expedi- 
ency alone or whether the government 
1s bound to consider at least prima facie 
the merits of the dispute sought to be 
referred to and (1) whether the impugned 
order ıs vitiated for non-consideration 
of the relevant material. The learned 
Advocate General appearing for the State 
Government who ıs the appellant ın 
W.A.No.175 of 1984 submitted thate the 
Government has got the power to reject 
the reference merely on the ground of 
expediency without going into the merits 
of the dispute especially when the service 
in question 1S an essential service. In 
support of the said stand, he refers to 


the decision of the Supreme Court 
in Bombay Umon of Journalists v. State 
of Bombay, (1964)6 S.C.R.22= A.I.R.1964 


S.C. 1617. In that case the Supreme Court 
has observed that if the claim made by 
the workmen ıs patently frivolous or ıs 
clearly belated, the appropriate government 
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may refuse to make a reference and like- 
wise 1f the impact of the claim on the 
general relations between the employer 
and the employees in the region ıs likely 
to be adverse the appropriate government 
may take that into account ın deciding 
whether a reference should be made or 


not. According to the learned Advocate 
General even. 1f a case ıs made out for 
a reference on the merits, still the 


Government can refuse to make a reference 
on the ground of expediency. We are not, 
however, in a position to agree with the 
said contention that the Government can 
reject a reference only on the basis of 
the expediency without considering other 
relevant materials. Take a case where 
the Government considers prima facie case 
ıs made out on the merits. In such a case 
the government cannot refuse to direct 
a reference merely on the ground of 
expediency. Even in such a case where 
the rejection of reference could be resorted 
to on the basis of in-expediency, the 
interests of the workers will stand sacri- 
iced on the altar of expediency. Having 
regard tq the objects sought to be achieved 
by section !0 of the Industrial Disputes 
Act, we have to hold that even though 
expediency is a relevant consideration to 
be taken into account by the government 
while considering the question of reference 
under the provisions of the Act, a refer- 
ence cannot be refused merely on the 
ground that it is not expedient. The affect- 
ation of the rights and interests of a vast 
number of workman ıs also a relevant 
consideration to be taken into account 
along with the consideration of the question 
of expediency. It is, well established by 
a series of the decisions of the Supreme 
Court that the Government ıs not prevented 
from considering the merits of the dispute 
raised by the workmen prima facie. It 1s no 
doubt true that section 12(5) does not 
make ıt obligatory on the part of the 
government to make any reference at all 
and it has got discretion to refer or not 
to refer the dispute. Even that discretion 
Is qualified by the requirement that the 
Government should be satisfied that there 
Is a case for reference to a board or a 
tribunal and where the government decides 
to make a reference it 1s required by 
section 1!2(5) to make a record of the 
reasons and communicate them to parties 


concerned. In this case ıt ıs common 
ground that the dairies in question, had 
been notified as a public utility service. 
Therefore, section 22(4) of the act has 
to be comphed with before the workers 
proceed on a strike. A strike held ın viola- 
tion of section 22 ıs illegal. In this case, 
one of the reasons given by the govern- 
ment for refusing to make a reference 
is that the strike resorted to by the work- 
men is ın violation of section 22. However, 
the dispute sought to be referred ıs pot 
as to whether the strike ıs legal or illegal 
but as to whether the non-employment 
of the workmen after the strike 1s justified 
or not. Even assuming that the strike 
ıs In contravention of section 22(1) and 
as such illegal, that alone cannot be taken 
to be the basis for the non-employment. 
As already stated in this case after the 
workmen resorted to the strike which 
1s sald to be illegal, notice of termination 
has beefi issued to individual workmen 
stating that as they have abandoned their 
work their services will stand terminated. 
The dispute is whether such termination 
of employment ıs Justified or not. It has 
been pointed out by the Supreme Court 


ın Gujarat Steel Tubes Limited v. G.S.T. 
Mazdoor Sabha, (1980)1 L.L.J.137= (1980) 
Lab.I.C.1004= (1980)2 S.C.C.593= (1980)2 


S.C.R.146= A.I.R.1980 S.C.1896 as follows: 


"The cardina} distinction ın our punitive 
jurisprudence between a commission 
of enquiry and a court: of adjudication 
between the cumulative causes of a 
calamity and the specific guilt of a 
particular person, 1s that speaking gene- 
rally, we have rejected, as a _ nation, 
the theory of congmunity guilt and colle- 
ctive punishment and instead that no 
man shall -be punished except for his 
own guilt. Its reflection in the disci- 
plinary jurisdiction ıs that no worker 
shall be dismissed save on proof on 
his = individual delinquancy, Blanket 
attainder of bulk of citizens on any 
vicarious theory for the gross sins of 
some only, 1s easy to apply but obnoxi- 
ous in principle." 
Therefore, even if the strike ıs illegal, 
there should have been enquiry on the 
question as to what extent the individual 
worker 1s responsible and whether his 
service could be terminated for that reason 
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As pointed out in the same case, not 
reporting for duty does not lead to an 
Irrebuttable presumption of active partici- 
pationin the strike and more ıs needed 
to bring home the mens rea and that bur- 
den ıs on the management. Therefore, 
whether the strike ıs illegal 1s not an issue 
at this stage when the workmen seek a 
reference on the question whether their 
non-employment 1s justified. The question 
which arises here 1s as to whether in the 
light of the finding rendered by the 
Government, all the workers should face 
non-employment or whether individual cases 
with special reference to their active parti- 
Ccipation in the strike should be considered. 
As already stated, all the workmen have 
been served with individual notices stating 
that they have abandoned their employ- 
ment. When the workmen dispute the case 
of abandonment put forward by the mana- 
gement, that question has to be considered. 
The question as to whether the non-emplo- 


yment of the workmen was justified ‘on . 


the basis of the alleged abandonment of 
work has not been considered by the 
Government. In the case referred to above, 
the Supreme Court had to consider a 
somewhat similar situation where on the 
plea that there has been an illegal strike, 
there has been non-employment of all the 
workmen, That was challenged. The Court 
stressed the need for individual charge 
sheet being delivered to individual workman 
so that the degree of misconduct of each 
workman and the quantum of punishment 
of each may be separately considered and 
that though all the workmen may be equal- 
ly guilty of participation ın the illegal 
strike, all the workmen may not be lable 
for the same kind of punishment as the 
punishment has to ‘depend on the extent 
of participation or involvement of the 
concerned workmen. Again as pointed out 
by the Supreme Court ın the said case, 
there may be actual participation and 
passive participation on the part of the 
workmen. It may be that those workmen 
who have actually participated ın the 
ullegal strike may deserve a more serious 
punishment. The person who are guilty 
of passive participation, that 1s, at the 
risk of facing the militant workmen who 
are actually participating in the illegal 
strike stopped away from work cannot 
be punished to the same extent as in the 
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case of active participants or the militant 
workmen. On the basis that the strike 
resorted to by the workmen ıs illegal, 
it may be that the management could 
take disciplinary action against the 
workmen under the Standing Orders and 
dismiss then but that was not what was 
done in this case. In this case, the 
non-employment has been resortéd to on 
the basis that the workmen abandoned 
their employment. Whether the Standing 
Orders applicable to the workmen provide 
for the non-employment on the ground 
of abandonment of work ıs a matter to 
be considered while determining’ the 
question whether the non-employment 1s 
justified. Even if the Standing Orders 
provide for abandonment of employment 
and that ıs taken as the basis for disci- 
plinary action, the workmen have to be 
asked for an explanation and formalities 
will have to be gone tnto before termi- 
nating the services of the workmen. This 
is clear from the decision of the Bombay 
High Court in Thakar Prasad v., Phoemy 
Mills, (1976)1 Lab.L.J.93. In M/s. Hochtxef 
Common V. State of Onssa, (1975)2 Lab.L. 
J.418: (1975)2 S.C.C.649= (1975) Lab.LC. 
1608= A.I.R.1975 S$.C.2226. Alagiriswam, 
J. speaking for -the Bench deduced the 


following principles from the earlier 
decisions of the Supreme Court. 
"The executive have to reach their 


decisions by taking into account relevant 
considerations. They should not refuse 
to consider relevant matter nor should 
take into account wholly irrelevant 
or extraneous consideration. They should 
not musdirect themselves on a point 
of law. Only such a decision wil! be 
lawful. The courts have power to see 
that the Executive acts lawfully. It 
ıs no answer to the exercise of that 
power to say that the Executive acted 
bona fade or that they have bestowed 
painstaking consideration. They cannot 
avoid scrutiny by courts by failing to 
give reason. If they give reasons and 
they are not good reasons, the court 
‘can direct them to reconsider’ the 
matter in the light of relevant matters, 
though the propriety, adequacy or satıs- 
factory character of these reasons may 
not be open to judicial scrutiny. Even 
if the Executive considers ıt 1s 
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expedient to exercise their powers they 
should state their reasons and there 
must be material to show that they 
have considered all the relevant facts." 


As pointed out by the Supreme Court in 
Bombay Umon of Journalists v. State of 
Bombay, (1964)1 Lab.L.J.351=(1964)6 S.C.R. 
22= A.I.R.1964 S.C.1617, this Court cannot 
sit in appeal over the orders of the 
Government refusing to make a reference 
and 1s not entitled to consider the propriety 
or the satisfactory character of the reasons 
given by the government. But, if the 
reasons given show that the appropriate 
government had not taken into account 
a relevant consideration or has taken into 
account an irrelevant consideration, then 
the Court may consider the case on a 
writ of mandamus. 


6. The learned Advocate General and 
Mr.N.G.R.Prasad appearing for the appel- 
lants referred to the decisions ın Industries, 
Labour and Corporation Department, Madras 
Ve The Workmen of the South India Saiva 
Siddhanta Works Publishing Society, Tirunel- 
veli Limited, M adras, (1965)1 M.L. J.517= 
(1964)1 Lab.L.J.228= I.L.R. (1964)1 Mad.850= 
A.LR.1964 Madras 468, Ramachandra Abop 
v. State of Bombay, A.I.R.1952 Bombay 
293 and Degaram Twloute v. State of 
Bihar, A.1.R.1950 Patna 387 in support 
of their submissions that ıt ıs not obliga- 
tory on the part of the government to 
refer the dispute, that the Government 
is justified in refusing to refer the dispute 
when it finds that it ıs not expedient to 
make the reference and that therefore 
this court cannot interfere with the order 
of the Government. But it 1s significant 
to note that all the above decisions were 
rendered before the introduction of section 
11-A of the Industrial Disputes Act. The 
Introduction of the said section has brought 
in a vital change and the jurisdiction of 
the Labour Court or the Industrial Tribunal 
has considerably been widened. Under that 
section, the Labour Court or the Tribunal 
can go into the question of the punishment 
even if the management justified the 
imposition of punishment. The impact of 
section 11-A of the Act has been examined 
by the Supreme Court in Workmen of Fire- 
stone Tyre and Rubber Company v. Mana- 
gement, (1973)1 L.L.J.278= (1973)3 S.C.R. 


587= (1973)1 S.C.C.813= (1973) Lab.1.C.851= 
A.I.R.1973 S.C.1227 and the Supreme Court 
has pointed out that section’ 11-A now 
gives full power to the Tribunal or the 
Labour Court to go into the evidence 
and satisfy itself on both the points as 
to whether musconduct ıs proved or not 


“and if proved whether ıt would warrant 


the punishment of dismissal or discharge. 

In that case the Supreme Court has obser- 

ved as follows: 
"What lies in the ambit of the govern- 
ment's jurisdiction for not making a 
reference ıs to consider whether a prima 
facie case for reference’ existed or 
not and whether on certain grounds 
as pointed out by their Lordships, ıt 
was not expedient to make a reference 
as for example, when the claim was 
patently frivolous, clearly belated or 
due to its adverse impact on the indus- 
trial relations in the State. Therefore, 
it ¿IS on these mandatory guidelines 
that this statutory discretion has to 
be exercised by taking imto consideration 
only. those relevant guidelines." 


7 Thus, on a due consideration of the 
matter, we are of the view that the 
government has not taken into account 
the following relevant considerations while 
rejecting the reference. They .are (1) 
whether the illegal strike can alone form 
the basis of > non-employment and (i) 
whether the abandonment of the employ- 


“ment pleaded by the Federation has prima 


facie been established and in any event 
whether the non-employment was Justified 
on the facts of this case. As we have 
already stated, while’ considering’ the 
question of reference the Government's 
failure to take ifto consideration the rele- 
vant circumstances will vitiate the decision 
of the government. In this view of the 


matter, we are inclined to agree with 
the view taken by the learned single 
Judge. The writ appeals are therefore 


dismissed. There will, however, be no order 
as to costs. 


Since the time granted by Venkataswam., 
J. for reconsideration had already expired, 
the time for consideration ıs extended 
by two months from the date of receipt 
of this order. 


Appeal dismissed. 
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IN THE HIGH COURT OF JUDICATURE 
AT MADRAS, 


Present:- V.Ramaswami1 and T.Sathiadev, JJ. 


*Writ Appeal No.114 of 1985 and W.P.Nos. 
65, 510 and 511 of 1985, 
{th March, 1985. 


Anil G.Merchant Appellant* 


Ve 


The Director of Revenue, Intelligence, 
Madras-17 and others Respondents, 


(A) Constitution of India (1950), 
Article 22(1) - Fundamental right of 
a person to conduct and to be defended 
by a legal practitioner ~- Applicability 
to person being’  ınterrogated under 
section 108 of the Customs Act - Person 
summoned by a customs officere under 
sections 107 and 108 of the Customs 
Act not „a person taken unto custody 
- Held that such a person has no funda- 
mental right to have the presence of 
a lawyer of his choice during exami- 
nation on interrogation. 


(B) Customs Act (52 of 1962), sections 
107 and 108 - Person examined or inter- 
rogateds, not a person in custody. 


Section 107 of the Customs Act 
an officer of Customs empowered 
behalf during the course of an 
In connection with the smuggling of any 
goods to require any person to produce 
or deliver any document or thing relevant 
to the enquiry and to examine any person 
acquainted with the facts and circumstan- 
ces of the case. Section 108 gives power 
to any gazetted officer of customs to 
summon any person whose attendance he 
considers necessary either to give evidence 
or to produce a document or any other 
thing in any enquiry which such officer 
ıs making in connection with the smuggling 
of any goods. These provisjons, enable 
a customs officer to summon any person 
to give evidence or for the purpose of 
interrogation ın connection with any enquiry 
which such officer ıs making ın connection 
with the smuggling of any goods. The 
ection does not enable the customs 


enables 
In this 
enquiry 
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officers to take any person to custody. 
When a person is obliged to attend in 
pursuance of the summons issued under 
section 108 and state the truth he could 
not be considered while he was examined 
or interrogated as in the custody of the 
customs officials, In such a situation as 
he is expected to appear before the 
officers ın obedience to the summons and 
in compliance with law, he cannot be 
considered to be a person taken into 
custody. [Para.3] 


The right to consult a legal adviser is 
different from requiring a lawyer or an 
advocate to be present while examining 
or interrogating a person during an investi- 
gation. At that stage necessarily the 
investigation has to be secret and in fact, 
even the identity of the person inter- 
rogated or examined may have to be kept 
secret’ until a late stage in the investi- 
gation itself. A person interrogated under 
section 108 may be a person involved 
in the commission of any offence or may 
be a person who only knows some facts 
or about somebody-else committing it, 
who 1s in the nature of a witness uncon- 
nected with the offence. [Para.4] 


There is no fundamental right to a person 
who ıs summoned under section 108 to 
give evidence or to answer questions or 
to have the presence of a lawyer of his 
choice during examination or interrogation. 

[Para.4] 


Cases referred to:- 


Roshan Beevi v. Joint Secy. to the Govt. 
of Tamil Nadu, (1984) Cr1.L.J.134: 
(1983) L.W. (Crl) 289; Nathu v. State 
of U.P.» A.I.R.1956 S.C.56; M.H.Hoskot 

v. State of Maharashtra, (1978) Cells 
J.1678: (1978)3 S.C.C.544: (1978) S.C.C. 
(Crl.) 468: A.I.R.1978 S.C.1548; Francis 
Coralie v. Union of Territory of Delhi, 
(1981)2 S.C.J.18: (1981) M.L.J. (Crl.) 
331: (1981) Cri.L.J.306: (1981)1 S.C.C. 


608: (1981) S.C.C. (Cri.) 212: (1981)2 
S.C.R.516= A.I.R.1981 S.C.746; AK.Roy 
Ve Union of India, (1982)2 S.C.J.68: 
(1982) M.L.J. (Cri.) 524: (1982) 
Crl.L.J.340: (1982)1 S.C.C.271: (1982) 
S.C.C. (Crl.) 152= A.I.R.1982 S.C.710; 
Nandinz Satpathy v. P.L.Dan1, (1978) 


I | Anıl G.Merchant v. Director of Revenue 47 


Cri.L.J.968: (1978)2 S.C.J.424: (1978) 
S.C.C. (Cr1.)236: A.I.R.1978 S.C.1025; 
Miranda v. Arizona » (1966) 384 U.S.436; 
R.C.Mehta v. West Bengals (1969)2 S.C 
R.461: (1970) Cri.L.J.863: A.1I.R.1970 
S.C.940; Veera Ibrahim v. State of Maha- 
rashtra, (1976)3 S.C.R.6723 (1976)2 
S.C.C.302: (1976) S.C.C. (Cri.) 278: 
(1976) Cra.L.J.860: A.I.R.1976 S.C.1167; 
Ashadev1 v., K.Shivraj» (1979)1 Si Gad 
538: (1979) M.L.J. (Crl.) 441: A.I.R. 
1979 §.C.4473; Sevantila v. State of 
Maharashtra, (1979)2 S§.C.C.58= A.I.R. 
1979 S.C.705. ° 


Appeal under clause 15 of the Letters 
Patent against the order of Mr.Justice 
Natarajan, dated 22.1.1985 and made in 


W.P.No.163 of 1985 presented under Article 
226 of the Constitution of India to issue 
a Writ of Mandamus directing the respon- 
dents to forbear from using petitioner's 
statements obtained by the _ respondents’ 
officials in S.I.B.No.1/85 on the file of 
the second respondent in any proceedings 
against the petitioner therein etc., 


The Court made the following 


ORDER:- The writ appeal has been filed 
against an order of a single Judge dismis- 
sing W.P.INNo.163 of 1985 ın Hmine at the 
admission stage itself. It appears that on 
an examination of a consignment of 7 
drums of goods declared as Alkylarylsul- 
phonate S.N.(TAMOL) imported by one 
Messrs. Sudharsan Chemicals, Station Road 
Ramnagar Bangalore, under the cover of 
A.W.B.No.08576881836 which was passed 
out of customs charge on payment of duty 
on 3.1.1985 ıt was found that the drums 
contained goods other than the goods 
declared in the bill of Entry. The goods 
were detained under section 110 of the 
Customs Act. On 4.1.1985 another consign- 
ment of 5 drums of the same chemical 
imported by one Messrs, Lakshmi Chemı- 
cals, Karnataka, under cover of Bull of 
Entry dated 26.12.1984 was also found 
to contain goods other than the one decla- 
red in the Bill of Entry. On the ground 
that the Customs Authorities had reason 
to believe that the appellant ıs guilty of 
an offence under section 135 of the 
Customs Act arrested him at 10 am. on 
5.1,1985 under section 104 (1) of the 


Customs Act and produced him before 
the Magistrate the same evening at 3.30 
P.M. The appellant thereafter was released 
on bail on the same day. In the affidavit 
he had stated that when he was in the 
Air Port at Madras on the 3rd of January, 
1985, with a clearing agent, he was called 
by the Director of Revenue Intelligence 
Officials and taken to Aurcargo Complex, 
and from there he was taken to their 
office in T.Nagar, Madras-17. He was 
taken inside a room and surrounded by 
two officers and other employees of the 
Department and was interrogated by them 
throughout the night. They did not allow 
him to sleep nor even to sit. He was 
severely beaten and 1lJ-treated and kept 
in unlawful detention till 5.1.1985 and 
forced to subscribe to a statement made 
against his will. During the above period, 
he was not allowed to contact anybody 
including his advocate in spite of specific 
request., In fact, ıt was his case that his 
advocate was searching for him from 3rd 
January, 1985 onwards, went to the office 
of the Director of Revenue Intelligence 
on the 4th and on the 5th but he was 
not given any information about his 
presence there or about the interrogation. 
The advocate wrote a letter on 5.1.1985 
to the Assistant Collector of Customs 
stating that he understood that the appel- 
lant was ın his custody since 3.1.1985, 
that he files his memo of appearance 
for him and that he may be permitted 
to be present at the time of interrogation 
if the appellant ıs there and ıs being inter- 
rogated. No reply was given to him. As 
already stated on 5.1.1985 at 10 A.M. 
the appellant was, arrested and produced 
before the Magistrate on the same day. 
After he was released on bail, the Depart- 
ment had issued notices under section 
108 of the Customs Act requiring him 
to be present for enquiry or interrogation 
on the subsequent dates at the stated 
hours. He did appear for enquiry’ on 
8.1.1985 and gave a statement. In the 
meantime, on 21.1.1985 the learned counsel 
for the appellant wrote a letter to the 
Department stating that Article 22(1) of 
the Constitution gives a fundamental right 
to the appellant to consult and to be 
defended by a legal practitioner and 
requested the respondents to inform him 
immediately whether he will be permitted 
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to exercise the above right during inter- 
rogation. This request of the counsel for 
the appellant was rejected on 30.1.1985. 
In the other three cases on the ground 
that the writ petitioners are involved in 
illicit export of snake skins, notices were 
issued to them under section 108 of the 
Customs Act directing them to appear 
before the officers in connection with 
the investigation and or interrogation. In 
those cases also the petitioners pleaded 
that their counsel shall be permitted to 
be present while they are interrogated 
by the customs officials. 


ə, In all these cases the arguments of 
the learned Counsel for the appellant and 
the petitioners ıs that they have a funda- 
mental right to have legal assistance which 
would include a right to a Counsel to 
accompany them and be present during 
interrogation, The right ıs guaranteed under 
Articles 21, 22(1) and 39-A of the. consti- 
tution and any statements obtained in 
infringement of the constitutional guaran- 
tee could not be used in any proceeding 
against the petitioner. 


3, Section 107 of the Customs Act 
enables an officer of Customs empowered 
in this behalf during the course of an 
enquiry in connection with, the smuggling 
of any goods to require any person to 
produce or deliver any document or thing 
relevant to the enquiry and to examine 
any person acquainted with the facts and 
circumstances of the case. Section 108 
gives power tod any gazetted officer of 
customs to summon any person whose 
attendance he considegs necessary either 
to give evidence or to produce a document 
or any other thing in any inquiry which 
such officer ıs making in connection with 
the smuggling of any goods. Clause (3) 
of section 108 further provides that all 
persons sO summoned shall be bound to 
attend either in person or by an autho- 
rised agent, as such officer may direct 
and that all persons so summoned shall 
be bound to state the truth upon any 
subject respecting which they are examined 
or make statements and produce such 
documents and other things as may be 
required. These provisions, therefore, enable 
a customs officer to summon any person 
to give evidence or for the purpose of 
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interrogation in connection with any 
enquiry which such officers is making 


in connection with the smuggling of any 
goods, Neither these provisions ın section 
107 nor section 108 nor any other provision 
in the Act or the rules framed thereunder 
restrict the right of the customs officer 
to require the person ’to appear only at 
stated hours. In the nature ©f things, 
therefore, ıt will have to depend on the 
facts and circumstances of the case and 
therefore ‘the only thing which we can 
expect ıs that the time and place shall 
be reasonable and fair having regard to 
the facts in that particular case, Normally 
it ıs expected that such interrogation or 
examination will be done during the normal 
office hours or during day time. However 
we could not say that in every case it 
could be done only during day time or 
during office hours, If the circumstances 
demand an examination or interrogation 
immediately or during the nights subject 
to all other reasonable facilities provided 
to the person interrogated or examined 
it could be done at any time. The other 
thing which is expected ıs that the exami- 
nation should be conducted ın such a way 
consistent with human dignity and comfort 
and not inhuman, unreasonable or unfair. 
The provisions in the Customs Act do 
net also enable the customs officers to 
extract, coerce or use any third degree 
methods as mentioned by the counsel for 
the petitioners in the matter of exami- 
nation or interrogation ın exercise of 
powers under section 107 or section 108. 
The section does not enable the customs 
officers to take any person to custody. 
When a person is obliged te attend in 
pursuance of the summons issued under 
section 108 and state the truth he could 
not be considered while he was examined 
or interrogated as in the custody of the 
customs officials. In such a situation as 
he ıs expected to appear before the offi- 


cers in obedience to the summons and' 
in compliance with law, he cannot be 
considered to be a person taken into 


custody. Taking them as captive prisoners, 
coercing them to give false statements 
or depriving them of elementary facilities 
are not authorised by the Act. It 1s need- 
less to expressly prohibit such actions. 
If and when the officers violate any of 
these principles or coerce them to give 


° 
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false confessions; ıt would always be open 
to the person concerned to complain of 
the same wherever those Statements are 
sought to be used and if the allegations 
are established, certainly nobody could 
reply or take note of those statements. 
In this connection we may note that a 
Full Bench of this Court in the decision 
reported in Roshan Beevz v, Joint Secretary 
to the Government of Tamil Nadu, Public 
Works Department, etc. (1983) L.W. (Crl.) 
289= (1984) Cri.L.J.134 in paragraph 48 
observed: 
"If, ın a given case, the Customs Offi- 
cial detains any person required or 
summoned under the provisions of the 
Customs Act for a prolonged period, 
even exceeding twenty-four hours, it 
keepts him in closed doors as a captive 
prisoner surrounded by officials or locks 
him in a room or confines him to an 
office premises, he does so at his peril, 
because sections 107 and 108 of the 
Customs Act do not authorise the 
officer belonging to the Customs 
Department to detain a person for a 
prolonged custody and deprive him of 
the elementary facilities and privileges 
to which he 1s entitled. In such a situa- 
tion, the officer must be held to have 
over-stepped his limits, and any confes- 
slonal statement obtained from such 
a person by keeping him in a prolonged 
custody has to be regarded with grave 
suspicion, because there 1s always room 
for criticism that such a confession 
might have been obtained from extorted 
mal-treatment or induced by improper 
means. As pointed out by the Supreme 
Court ın Nathu v. State of Uttar 
Pradesh, A.I.R.1956 S.C.56, the prolonged 
custody may stamp the confessional 
statement so obtained as involuntary 
one, and the intrinsic value of such 
a statement may be vitiated, The 
question whether a person has been 
kept in prolonged custody is a question 
of fact, which has to be carefully 
considered against the background of 
the circumstances disclosed in each 
case. So, it is neither advisable nor 
possible to lay down any inflexible 
standards for the guidance of Courts, 
though in the ultimate analysis, It 1s 
the Court which is called upon to decide 
the circumstances of a particular case." 


M.L.J.7 
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4, The contention of the learned counsel 
for the petitioners 1s that Article 21 of 
the Constitution protects the personal 
liberty of the individual, that the right 
to personal liberty includes a right to 
consult and be defended by a legal practi- 
tioner of his choice and this right to legal 
assistance shall be made available in all 
stages of interrogation or examination 
whether before arrest or after arrest and 
that this right could be taken away only 
in those cases where clause (3) of Article 
22 ıs applicable. He also contended that 
this right to have the advocate of his 
choice to be present during interrogation 
or examination by, the customs officials 
does not depend or based on the possible 
infringement of the personal liberty or 
possible violation of any provision of law 
or the possibility of the customs officials 
torturing, coercing or using any third 
degree methods to extract any wrong 
confession, but it ıs hig fundamental right 
ufider Article 21 read in the light of Arti- 
cle 39-A of the Constitution and that 
therefore section 108 of the Customs Act 
not authorising a customs officer to take 
a person into custody or using unlawful 
means for extracting statements or coer- 
cing to give statements ıs not an answer 
to deprive him of his fundamental right. 
In this connection he referred to certain 


Supreme Court decisions which may be 
noticed at this stage. In H.M.Hoskot v. 


State of Maharashtra, (1978) Crl.L.J.2678: 
(1978)3 S.C.C.544: (1978) S.C.C. (Crl.) 
468= A.LR.1978 $S.C.1548 the Supreme 
Court held that the ingredient of fair 


procedure to a prisoner is lawyer's services 

and that 
"Judicial justice,e with procedural intri- 
cacies, legal submissions and critical 
examination of evidence, leans upon 
professional expertise, and a failure 
of equal justice under the law 1s on 
the cards where such supportive skill 
1s absent for one side.” 


Legal aid was considered as an inalienable 
element of fair procedure and Article 
30-A requiring every State to secure equal 
Justice and free legal aid 1s interpretative 
tool for Article 21. They further held 
that personal liberty cannot be cut out 
or cut down without fair legal procedure. 
Ail these forcible observations of the 
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Supragie Court were made with reference 
to the right of appeal to a convicted 
prisoner and his right to be provided with 
every facility for exercise of his right 
of appeal or revision and not ın regard 
to any interrogation or examination of 
a person ın pursuance of the summons 
under section 108 who at that time cannot 
even be considered to be a person in 
custody much less a person accused of 
any offence. In Francis Corahe v., Umon 
Territory of Delhi, (1981)2 S.C.J.18= (1981) 
M.L.J. (Cri) 331= (1981) Crl.L.J.306= 
(1981)1 S.C.C.608: (1981) S.C.C. (Crl.) 212= 
(1981)2 S.C.R.516= A.E_R.1981 S.C.746 the 
Supreme Court considered the validity 
of the conditions of a detention order 
dated 23.8.1975 issued by the Delhi Admini- 
stration with reference to a person who 
was detained under the preventive detention 
provision in the Conservation of Foreign 
Exchange and Prevention of Smuggling 
Activities Act, 1974. After ponfting out 
that the right to life enshrined in Article 
21 ıs not limited to protection of limb 
or faculty but includes the right to live 
with human dignity and all that goes along 
with ıt, namely, the bare necessaries of 
life such as jadequate nutrition, clothing 
and shelter over the head and facilities 
for reading, writing and expressing oneself 
in diverse forms, freely moving about 
mixing and mingling with the fellow human 
beings and that any form of torture or 
cruelty, inhuman or degrading treatment 
would be offensive to human dignity and 
constitute an inroad into the right to live 
and therefore prohibited by Article 21 
unless it ıs in accordance with procedure 
prescribed by law and _ which procedure 
also should stand the tgst of reasonableness 
and non-arbitrariness, invalidated clause 
3 of the conditions of the detention order 
which was questioned there. That condition 
which was invalidated prescribed that a 
detenu can have interview with a legal 
adviser only after obtaining prior permission 
of the District Magistrate, Delhi, and the 
interview has to take place in the presence 
of an officer of the department. With 


reference to this provision the ‘Supreme 
Court observed: 


"The right of a detenu to consult a 
legal adviser of his choice for any 
purpose not necessarily limited to 
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defence in a criminal’ proceeding but 
also for securing release from preventive 
detention or filing a writ petition or 
prosecuting any claim or proceeding, 
civil or criminal, is obviously included 
in the right to live with human dignity 
and ıs also part of personal liberty 
and the detenu cannot be deprived of 
this right nor can this right of the 
detenu be interfered with except in 
accordance with reasonable, fair and 
just procedure establised by a valid 
law." 
In our opinion, the right to consult a legal 
adviser is different from requiring a lawyer 
or an advocate to be present while 
examining or interrogating a person during 
an investigation. The right pleaded ın this 
case by the learned counsel throughout 
was a right of the lawyers of the peti- 
tioners to be present when the petitioners 
were examined or interrogated in pursuance 
of a notice under section 108 At that 
stage necessarily the investigation has 
to be secret and in fact, even the identity 
of the person interrogated or examined 
may have to be kept secret until a late 
stage in the investigation itself We have 
to also keep in mind that a person inter- 
rogated under section 108 may be a person 
involved in the commission of any offence 
or may be a person who only knows. some 
facts or about somebody else committing 
it, who ıs in the nature of a _ witness 


unconnected with the offence. In the 
nature of things the investigation will 
have to be discreet and secret and 


therefore the only thing that ıs expected 
is the procedure adopted in the matter 
of examination or interrogation should 
be reasonable and not arbitrary and as 
held by the Supreme Court, no law which 
authorises and no procedure which leads 
to torture, cruel, inhuman and degrading 
treatment can ever stand the test of 
reasonableness and _  non-arbitrariness. As 
already stated, section 108 does not 
authorise any such troture or cruelty or 
inhuman treatment. The decision ın 
A.K.Roy ve Umion of India, (1982)2 S.C.) 
68= (1982) M.L.J. (Cri.)524= (1982) Crl.L.J. 
340= (1982)1 S.C.C.271= (1982) S.C.C. 
(Cr1.)152= A.LR.1982 S.C.710 relied on 
by the learned counsel, ın our opinion, 
also is if no _ assistance. That decision 
related to the right of a detenu who was 


1] Anıl G.Merchant v. Director of Revenue 5l 


detained under the Natıonal Securıty Act 
to be represented by a lawyer before the 
Advisory Board constituted under that Act. 
Of course, the ratio of the judgment is 
to the effect that a right to legal assis- 
tance is also part of Articles 19,21 and 
22(5) But as we have been referring to 
earlier, we are not concerned with a case 
of either a person accused or to be 
defended by a legal practitioner of his 
choice. In Nandini Satpathy Və P.L.Danis 
(1978) CrlL.J.968= (1978)2 S.C.C.424= 
(1978) S.C.C. (Cri.) 236= A.i.R.1978 S.C. 
1025 with reference to the right of a 
person "accused of an offence” to have 
the presence of an advocate during inter- 
rogation, the Supreme Court observed in 
paragraph 59 as follows: 


"Lawyer's presence ıs a constitutional 
claim in some circumstances im our 
country also, and, in the context of 
Article 20(3), 1s an assurance of aware- 
ness and observance of the right to 
silence. Miranda v. Arizona, (1966) 384 
U.S.436 has insisted that 1f an accused 
persons asks for lawyer's assistance, 
at the stage of interrogation, ıt shall 
be granted before commencing or 
continuing with the questioning. We 
think that Article 20(3), and Article 
22(1) may, in a way, be telescoped 
by making it prudent for the Police 
to permit the advocate of the accused, 
if there be one, to be present at the 
tine he is examined, Over-reaching 
Article 20(3) and section 161(2) will 
t. obviated by this requirement. We 
do not lay down that the Police must 
secure the services of a lawyer. That 
will lead to  'police-station-lawyer' 
system, an abuse which breeds other 
vices, But all that we mean is that 
if an accused person expresses the wish 
-tọ have his lawyer by his side when 
his examination goes on, this facility 
shall not be denied, without being 
exposed to the serious reproof that 
involuntary self-incrimination secured 
in secrecy and by coercing the will, 
was the project." 


We are of the view that these observations 
are made with reference to the right of 
the accused tc silence and over-reaching 
of .Article 20(3) and section 161(2) and 


could not be invoked in the case of an 
interrogation of a person ın pursuance 
of a summons under section 108 of the 
Customs Act. in the same judgment, the 
Supreme Court observed: 


"The right to consult an advocate of 
his choice shall not be denied to any 
person who ıs arrested. This does not 
mean that persons who are not under 
arrest custody can be denied that right." 


But this observation also has to be under- 
stood in the light of the continuing passage 
which reads as follows: 


"The spirit and sense of Article 22(1) 
is that it is fundamental to the rule 
of law that the services of a lawyer 
shall be available for consultation to 
any accused person under circumstances 
of néar-custodical interrogation. More- 
over, the observance of the right against 
self-incrimination 1s best promoted by 
conceding to the accused the right to 
consult a legal practitioner of his 
choice." 


Therefore, this right of a person to have 
his lawyer's presence duirng interrogation 
has to-be tested only with reference to 
his right against’ self-incrimination. In 
one of the earliest cases in R.C.Mehta 
Ve West Bengals (1969)2 S.C.R.461= (1970) 
Crl.L.J.863=  A.LR.1970 S.C.940 with 
reference to a statement recorded by 
an officer of the Customs in an enquiry 
under section 171-A of the Sea Customs 
Act corresponding to section 108 of the 


Customs Act, 1962, the Supreme Court 
observed: 
"Under section 171-A of the Sea 


Customs Act, a customs officer has 
power in an enquiry in connection with 
the smuggling of goods to summon any 
person whose attendance he considers 
necessary, to give evidence or to 
produce a document or any other thing, 
and by clause (3) the person -so 
summoned ıs bound to state the truth 
upon any subject respecting which he 
ıs examined or makes statements and 
to produce such documents and other 
things as may be required. The expres- 
sion "any person" includes a person: 
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who ıs suspected or believed to be 
concerned in the smuggling of goods, 
But a person arrested by a customs 
officer because he ıs found ın possession 
of smuggled goods or on suspicion that 
he ts concerned in smuggling ıs not 
when called upon by the customs officer 
to make a statement or to produce 
a.document or thing, a person accused 
of an offence within the meaning of 
Article 20(3) of the Constitution. The 
steps taken by the customs officer are 
for the purpose of holding an enquiry 
under the Sea Customs Act and for 
adjudging confiscation of goods dutiable 
or prohibited and imposing penalties. 
The customs officer does not at that 
stage accuse the person suspected of 
infringing the provisions of the Sea 
Customs Act with the commission of 
any offence. His primary duty ıs to 
prevent smuggling and to recoyer duties 
of customs: When collecting evidence 
in respect of smuggling against a person 
suspected of infringing the provisions 
of the Sea Customs Act he ıs not 
accusing the person of any offence 
punishable at a trial before a Magis- 
trate”, 

The Supreme Court further observed in 

the same case as follows: 


"Normally a person stands ın the 
character of the accused when a first 
information repert is lodged against 
him in respect of an offence before 
an officer competent to _ investigate 
it, or when a complaint is made relating 
to the commission of an offence before 
a magistrate comp&tent to try or send 
to another magistrate for trial of the 
offence. Where a customs officer arrests 
a person and informs that person of 
the grounds of his arrest (which he 
is bound to do under Article 22(1) of 
the Constitution) for the purpose of 
holding an enquiry into the infringement 
of the provisions of the Sea Customs 
_. Act which he has reason to believe 
has taken place, there ıs no formal 
accusation of an offence. In the case 
of an offence by infringement of the 
Sea Customs Act and punishable at 
the trial before a magistrate, there 
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lodged by an officer competent in that 
behalf before the magrstrate", 


It may seen from these passenges that 
neither before he was arrested under 
section 104 nor after he was arrested 
under section 104 he can be _ considered 
to be a person accused of any offence, 
These observations were quoted with 
approval in a later decision in Veera Ibra- 
him və State of Maharashtra, (1976}2 

S.C.C.302: (1976)3 S.C.R.672= A.l.R.1976 
S.C.1167= (1976) S.C.C. (Crl.) 278= (1976) 
Crl.L.J.860 which was a case under section 
108 of the Customs Act, 1962, We may 
also notice ın this connection the following 
two decisions reported in Ashadevz Ve 
K.Shivray (1979)1 S.C.J.538= (1979) M.L.J. 
(Crj.) 444= A.LR.1979 S.C.447 and Sevant- 
lal vy. State of Maharashtra, (1979)2 S.C.C. 
58= A.I.R.1979 S.C.703. In Ashadevi Ve 
K.Shivray (1979)1 S.C.J.538= (1979)M.L.J. 
(Cri) 441= A.LR.1979 S,C.447 a detention 
order under section 3(1) of Cofeposa 1974 
was made against one Gopal Ghermal 
Mehta on the ground that it was necessary 
with a view to preventing him from 
engaging and transporting smuggled goods, 
The grounds of detention were served 
of the detenu. It was stated ın the grounds 
that on receipt of certain information 
the officers of the customs kept a watch 
for a Fiat car and the said car with five 
occupants was intercepted near a railway 
crossing and the occupants which included 
the detenu and 4 others were taken to 
the Customs Divisional Officer for exami- 
nation. The detenu and the other occupants 
demed that they were carrying any smug- 
gled gold or prohibited articles; but, on 
a search, of one of the occupants, a large 
quantity of gold bars with foreign markings 
were recovered. Briefly stated, they 
confessed that they were carrying the 
gold belonging to a different person and 
that they were merely carriers who used 
to receive remuneration for such transport. 
The detenu also had stated that this has 
been going on for about 6 to 8 months 
and that he had made 5 to 6 trips in 
a month and on each trip he used to carry 
2i to 3 kgs of gold. The order of detention 
was challenged on the ground that ‘the 
procedural safeguards had not been 
followed vitiating the requisite satisfcation 


ıs an accusation when a complaint 1S. on the part of the detaining authority 
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under section 3(1). It appears that when 
the interrogation of the detenu was going 
on, an advocate of the detenu addressed 
a letter as also a telegram making grie- 
vance about the wrongful restraint and 
illegal custody of the detenu by the 
customs officers beyond 24 hours and 
expressing apprehension that the detenu 
had been so detained with a view to 
obtaining confessional statement against 
his will, Again the advocate went in person 
to the customs officer and had sought 
permission to remain present at the time 
of interrogation of the detenu but that 
request was not acceded to as the customs 
officers were of the view that there was 
no provision in law permitting an advocate 
to remain present at the time of inter- 
rogation, The detenu was arrested and 
remanded to judicial custody and while 
he was in judicial custody also, he was 
interrogated, During such _ interrogation 
he resiled from his earlier confessional 
statement and squarely repudiated the 
facts stated therein. Thereafter the Chief 
Secretary to the Government of Gujarat 
passed the impugned detention order. One 
of the ’ contentions raised against the 
validity of the detention order was that 
the satisfaction of the detaining authority 
must be regarded as vitiated inasmuch 
as some vital facts which had a material 
bearing and would have influenced the 
mind of the detaining authcrity one way 
or the other were neither placed before 
not were considered by the detaining autho- 
rity before passing the detention order. 


One of the vital facts which according 
to the learned counsel was not placed 
before the detaining authority was that 


during interrogation ın spite of request, 
neither the presence of nor the consultation 
with an advocate was permitted. After 
noting that ıt ıs well settled that the 
subjective satisfaction requisite on the 
part of the detaining authority, the forma- 
tion of which 1s a condition precedent 
to the passing of the detention order will 
get vitiated if material or vital facts which 
would have a bearing on the issue and 
would influence the mind of the detaining 
authority one way or the other are ignored 
or not considered by the detainmg authority 


before issuing the detention order, the 
Supreme Court considered whether the 
non-communication to the detaining 


authority that during interrogation of the 
detenu inspite of request neither the 
presence of nor the consultation with an 
advocate was permitted would vitiate the 
order. Though the Supreme Court quoted 
the passage in Nandzm Satpathi's Cases 
(1978)2 S.C.C.424= (1978) S.C.C. (Cri.) 
236= A.LR.1978 S.C.1025 which we have 
extracted above and said that owing to 
some misconception of the legal position 
the request for the presence/consultation 
of a lawyer was turned down, it did not 
hold that there was a constitutional 
guarantee even during interrogation under 
section 108 of the Customs Act to have 
the presence of a lawyer; but that the 
detention order ıs vitiated by the fact 
that this vital fact of refusal to permit 
the presence of a lawyer during inter- 
rogation should have been communicated 
to the detaining authority because that 
had a bearing on the question whether 
the statements could be treated as volun- 


etary or given under duress on the accept- 


ance or rejection of the statements or 
the answers given during interrogation. 
We are therefore of the view that there 
is no fundamental right to a person who 
is summoned under section 108 to give 
evidence or to answer queries to have 
the presence of a lawyer of his choice 
during examination or interrogation. 
However, it ış advisable for the depart- 
ment to permit the presence of the 
lawyers during such examination or inter- 
rogation taking such precautionary 
measures as may be considered necessary 
to keep the confidential nature of the 
statement and the secrecy of the enquiry. 
They should keep in view that if the 
presence of a lawyer during examination 
or interrogation is refused, the ultimate 
statements recorded themselves will 
become questionable as not voluntary or 
were statements which were obtained under 


duress and thereby making them not 
reliable statements in any proceeding. 
De For the foregoing reasons, we are 


of the view that the appeal and the writ 
petitioners are liable to be dismissed and 


they are accordingly dismissed. 
The Order of Court was pronounced by 


Ramaswamil, J.:- Learned Counsel for the 
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petitioners makes an oral request under 
Article 134-A of the Constitution of India 
for grant of leave to appeal to the 
Supreme Court. We are not satisfied that 
any substantial question of law as to the 
interpretation of the Constitution arises 
out of the order or that any substantial 
questions of Jaw of general importance 
which need be dicided by the Supreme 
Court arise in this case. Accordingly, we 
reject the request for grant of leave. 

Petition dismissed. 
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IN THE HIGH COURT OF JUDICATURE 
AT MADRAS, 


Present- Nainar Sundaram, J. 


*C.R.P.Nos.4111 to 4113 of 1984, 


llth December, 1984, 
Madhavan Petitioner* 
Ve 
Muniammal and others Respondents. 
Cıvıl Procedure Code (104 of 1976), 


Order 41, rule 22(1) as amended by Act 
104 of 1976 - Scope @fF amendment - Not 
to alter the impact and implication 
of the rule but to adopt a more 
convenient language to have the position 
clarified, 


The amendment and the introduction of 
the Explanation by Act 104 of 1976 to 
Order 41, rule 22(1), C.P. Code has not 
altered the impact and tmplication of 
the rule, but only a more convenient 
language has been adopted to have the 
position clarified. The explanation has 
been added empowering the respondent 
to file cross objection in respect of a 
finding adverse to hım notwithstanding 
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that the ultimate decision is wholly or 
partly in his favour. Order 41, rule 22 


of the Code gives two distinct rights to 
the respondent in an appeal. The first 
one ıs the right to support the decree 
of the first Court on any of the grounds 
decided against him by the first Court. 
The respondent can state that the ground 
ought to have been found in his favour 
by the first court and by this the respon- 
dent does not attack the decree, which 
ensued in his favour. He only supports 
the decree and wants to demonstrate that 
an adverse finding by the first court 1s 
not a correct one. By doing this he only 
supports the decree and does not attack 
it. The second right given to the respon- 
dent is to take cross objections to the 
decree as such passed by the first Court, 
which decree would have gone against 
him in part and/or would have ensured 
to him ın other respects. That cross- 
objection is cross-objection in the real 
sense and it partakes the character of 
an appeal for all practical purposes inclu- 
ding payment of court-fees. The real test 
ıs to find out as to whether the respondent 
attacks the decree or supports the decree 
or in other language takes exception to 
the decree or accepts the decree irres- 
pective of the fact that the decree wholly 
or 1n part 1s in his favour, {[Para.3] 


N.Sivamani, for Petitioner, 
The Court made the following 


ORDER:?- Considering the limited scope 
of the controversy involved, the revisions 
themselves are taken up for final disposal 
today. 


2. The petitioner has preferred cross- 
objections in regular appeals before the 
lower appellate Court. The cross-objection 
relate to the adverse finding of the trial 
court with,reference to the adverse finding 
of the trial court with reference to the 
will marked Ex,B-43, The lower appellate | 
Court had directed payment of court-fees 


on the cross-objections. Hence these 
revisions. 

3. It ıs well settled proposition that 
with reference to an adverse finding 


against him, the respondent in an appgal 
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by the opposite party, can take objections 
to such finding ın, order to support the 
decree. Such objections though they may 
take the formal character of cross-objec- 
tions are not cross-objections to the decree 
as such. Order 41, rule 22(1), Civil Proced- 
ure Code hereinafter referred to as the 
Code, amply enables the respondent, though 
he may not have appealed from any part 
of the decree, to support the decree by 
stating that the finding against him in 
the court below in respect of any issue 
ought to have been in his favour. The 
relevant part of the rule prior to its 
amendment by Act 104 of 1976 read as 
follows: 


"Any respondent, though he may not 
have appealed from any part of the 
decree, may not only support the decree 
on any of the grounds decided against 
him in the Court below, but take any 
cross-objection to the decree which 
he could have taken by way of appeal...” 


After the amendment, if reads as follows: 


"Any respondent, though he may not 
have appealed from any part of the 
decree, may not only support the decree 
but may also state that the finding 
against him in the court below in 
respect of any issue ought to have been 
in his favour; and may also take any 
cross-objection to the decree which 
he could have taken by way of appeal..." 


The amendment has also introduced an 
Explanation, which reads as follows: 


"A respondent, aggrieved by a finding 
of the court in the judgment on which 
the decree appealed against 1s based 
may, under this rule file cross-objec- 
tions in respect of the decree so far 
as it is based on that finding, notwith- 
standing that by reason of the decision 
of the court on any other finding, which 
is sufficient for the decision of the 
suit, the decree 1s, wholly or in part, 
in favour of that respondent." 


The amendment and the introduction of 
the Explanation has not altered the impact 
and implication of the rule, but only a 
more convenient language has been adopted 


to have the position clarified. The Explana- 
tion has been added empowering’ the 
respondent to file  cross-objection in 
respect of a finding adverse to him not- 
withstanding that the ultimate decision 
is wholly or partly in his favour, Order 
4i, rule 2 of the Code gives two distinct 
rights to the respondent in an appeal. 
The first one ıs the right to support the 
decree of the first court on any of the 
grounds decided against him by the first 
court. The respondent can state that the 
ground ought to have been found ın his 
favour by the first court and by this the 
respondent does not attack the decree, 
which has ensured in his favour. He only 
supports the decree and wants to demons- 
trate that an adverse finding by the first 
court 1S not a correct one. Still by doing 
this he only supports the decree and does 
not attack it. The second right given tof 
the respondent 1s to take cross-objections 
to the decree as such passed by the first 
cOurt, which decree would have gone 
against him in part and/or would have 
ensured to him ın other respects, That 
cross-objection is a cross-objection in 
the real sense and ıt partakes’ the 
character of an appeal for all practical 
purposes including payment of court-fees. 
The real test 1s to find out as to whether 
the respondent attacks the decree or 
supports the decree or ın other language 
takes exceptions to the decree or accepts 
the decree irrespective of the fact that 
the decree wholly or in part 1s in his 
favour. If he accepts the decree but only 
attacks the findings which have gone 
against him. The objections need not 
necessarily be in writing and could be 
a matter of argwments, Cross-objections 
in the real sense must be to the decree. 
If the objections are to the findings, the 
nomenclature adopted the cross-objections 
will not alter the real position. If the 
“cross-objection ıs in respect of the decree 
in the sense it attacks the decree, it 
cannot escape being treated as an appeal 
as such and it would have all the incidents 
of an appeal annexed to it including 
payment of court-fees. If, on the other 
hand, the objections are only in respect 
of an adverse finding and the intention 
was only to support the decree, by having 
that finding also turned and rendered in 
his favour, the obejctions hv the respon- 
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dent cannot be treated as cross-objections 
on par with an appeal entailing payment 
of Court-fees. When the decree is in his 
favour either in whole or ın part, the 
respondent seeks to support such a decree 
by advancing a plea that even a point 
or points decided against him by the first 
court, ought to have been found in his 
favour. By this process he does not attack 
the decree and he only supports. the 
decree. The decree of the first court could 
also have gone against the respondent 
and he would lıke to get rid of that 
portion of the decree, which has gone 
against. him, and in that sense, the respon- 
dent has to prefer the  cross-objection 
to the decree, paying the requisite court 
fee therefor. In the first case where the 
respondent wants to support the decree, 
though he does this ad modum cross- 
objections, they are not _ cross-objections 
to the decree, and the nomenelature of 
cross-objections 1s adopted only by. way 
of abundant caution. Such cross-objection 
do not call for payment of Court fees, 


4, Mr.N.Sivamani, learned counsel for 
the petitioner, brought to my notice the 
pronouncements in Ram Prasad Kalwar 
ve Musamat Ajanasa, 44 AIL5S77= ALR. 
1922 All.280 and Siva Pershan Mona ve 
Swarajlaksh mı, (1959)2 An.W.R.452 has 
followed the observations of the Full Bench 
of the Court ın Gaddam Chinna Venkatarao 
Ve K.Satyanarayanamurthi1, (1943)2 M.L.J. 
3361= 943 Mad.698= 56 L.W.527 (F.B.), 
apart from the observations of the Division 
Bench of the High Court of Allahabad 
in Ram Prasad Kalwar v. Musammat 
Ajanasiay 44 All.577=. A.IL.R.1922 All.280. 
These pronouncements place the legal 
position on this question beyond = any 
ambiguity. In view of the legal position, 
these revisions are allowed and I make 
no order to costs. ` 


' 5. The office ıs directed to return the 
memorandum of cross-objections filed along 
with these civil revision petitions to the 
learned counsel for the petitioners so as 
to enable hın to present the same before 
the court below and the court below will 
receive them without insisting upon 
payment of court-fee on the same, 


Petitions allowed. 
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IN THE HIGH COURT OF JUDICATURE 
AT MADRAS. 


Present:- S.Natarajan, J. 


*W.P.No.10995 of 1984, 
- 12th November, 1984. 


Perunchithiranar Petıtıoner* 
V. 
State of Tamil Nadu represented by 


its Chief Secretary, Madras-9 and others 
Respondents. 


(A) Constatution of India (1950), Preamble 
and Artacles 15 and 51(A) - Secular State 
whether consistent with giving a reveren- 
tual elevated status to the ashes of the 
late Prime Minister and spending the public 
revenue to take the ashes to different 
places 1n the country for dharsan by people 
etc. 

(B) Words and Phrases ~- ‘Secular’ means 
‘non-religious’ and nor ‘irreligious’. 


A writ petition was filed for the issue 
of a writ of mandamus forbearing the 
Government from keeping the Urn contain- 
ing the ashes of the cremated body of 
Srimathi Indira Gandhi for public dharsan, 
from taking the same to various places 
in India and from spending public revenue 
and using Government machinery for the 
said purpose. It was contended that the 
State being secular in nature ıt was bound 
to adopt a neutral attitude towards all 
religions, and it has neither power nor 
authority to participate ın religious 
functions or spend funds from the public 
exchequer for the performance or obser- 
vance of religious functions, 


In any democracy and more so 


Held:- 
in India, Government has to respond to 
the will and wishes of the people. 


Whenever thére ıs a tragic demise of a. 
beloved and respected national leader, 
there ıs spontaneous upsurge among the 
people to pay their homage and respect 
to the departed soul. While those residing 
in areas near the place of demise can 
trek or travel to the scene of cremation 
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and pay their homage to the mortal frame, 
others living far away cannot do so. Their 
feelings of disappointment, anguish and 
pain at not being able to witness the 
funeral have to the assuaged in some 
measure at least and ıt 1s only for that 
purpose, the ashes of the cremated body 
are taken round the country and placed 
at different centres. No government worth 
the name, much less a democratic Govern- 
ment can be unmindful of the implorations 
of the people to pay their grateful homage 
to the memory of their departed national 
leader and since the Government's money 
is people's money, it has not only a right 
but a duty to avail of public funds for 
defraying the expenses for taking the 
sacred ashes to various parts of the 
country for being viewed by the public. 


[Para.9] | 


The word '‘Secular' among other things 
means pertaining to the present world 
or to things not spiritual, civil and not 
ecclesiastical; lay; not concerned with 
religion, nor bound by monastic rules, 
A "secular State" means a non-religious 
and not irreligious State. What follows 
is that the Government should not be 
wedded or bound to any one religion, but 
should give equality of treatment to every 
religion practised in the country. Article 
15 of the Constitution proscribes (sic) 
the State from discriminating against any 
citizen on grounds only of religion, race, 
caste, sex, place of birth on any one of 
them. The State is therefore bound to 
give protection and afford facility to 
various sections of people to practise and 
follow their religion customs. In the case 
of national leaders, when calamity. or 
tragedy over-takes them, the State ıs 
obligated to arrange for their funeral and 
obsequies 1n a manner befitting their status 
and in accordance with the pursuits of 
the particular religion to which the 
departed personality belonged. The perfor- 
mance of such duty by the State can, 
by no stretch of imagination, be charact- 
erised as non-secular activity. [Para.10] 


Petition under Article 226 of the Consti- 
tution of India, praying that ın the circum- 
stances stated therein and ın the affidavit 
filed therewith the High Court will be 
pleased to issue a Writ of Mandamus 


M.L.J.8 


forbearing the respondents from keeping 
the Urns containing the ashes of the 
cremated body of late Tmt. Indira Gandhi 
for public 'Dharsan' or from taking the 
same to vartous places in India and from 
spending public revenue and using the 
Government machinery. 


Perunchithiranar, for Petitioner. 
The Court made the following 


ORDER:- While the nation is still mourning 
the death of the late Prime Minister 
Srimathi Indira Gandhi, while the citizens 
of the country are still paying reverential 
homage to the departed soul with tearful 
eyes and bleeding hearts, while the Nation- 
al Flag is still flown half-mast and while 
the country 1s observing State mourning, 
this writ, petition has come to be filed 
under Article 226 of the Constitution 
praying for the issue of a writ of 
Mandamus or any other appropriate writ, 
order or direction to the State of Tamil 
Nadu, the Union of India and the Chief 
Minister of Tamil Nadu, to 


"forbear from keeping the Urns contain- 
ing the ashes of the cremated body 
of late Srimathi Indira Gandhi for public 
Dharsan or from taking the same to 
various places in India and from spending 
public’ revenue and using Government 
machinery for the said purposes." 


2. The petitioner, Thiru Perunchithiranar 
has described himself in his affidavit as 
a rationalist and _ socialist working for 
the development of®Tamuil society all over 
the world and to be a publisher of a Tamil 
magazine, a Tamil weekly and a children's 
monthly magazine. The petitioner has 
averred in his affidavit that scientifically, 
the ashes of cremated human bodies are 
of no significance or importance and, 
consequently, the ashes of the late lamen- 
ted Prime Miunister cannot stand on a 
better footing. It 1s only superstition and 
religious beliefs, particularly among Hindus, 
which tend to give importance to the 
ashes of cremated human bodies, Under 
the Constitution, the State 1s secular in 
nature and, hence, the Government ıs 
bound to adopt a neutral attitude towards 
all religions, it has neither power nor 
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authority to participate ın religious 
functions or spend funds from the public 
exchequer for the performance or obser- 
vance of religious functions. Contrary 
to this postition the Central and State 
Governments are engaged in taking the 
ashes of the late Prime Minister to 
different parts of India including Tamu 
Nadu and this would amount to tne 
Government. actively engaging itself in 
the propagation of Hindu religious beliefs 
among the public. The practice of placing 
urns containing ashes for public dharsan, 
not only amounts to indulgence in ‘unscien- 
tific practices’, but will aiso constitute 
an unwise precedent to be followed when 
leaders of other parties meet their end. 
It also paves the way for the public to 
neglect their duties and waste their 
precious hours. Governmental obligations 
should stand confined only with ensuring 
decent burial or cremation of dead bodies 
and as such, Government has no power 
or authority to 
the carrying of the ashes of any departed 
ieader from place to place by means of 
aeroplanes, trains, etc., for dharsan by 
people. By reason of such practices, no 
benefit or advantage ıs conferred on -the 
public; on the contrary, 1t would amount 
to political propaganda, and it is for the 
purpose of political gain the ruling party 
is indulging ın this practice. 
of the respondents is ultra vires the Cons- 
titution, this Court should make them, 
forbear by means of a writ of mandamus 
from taking the urns to various places 
for public dharsan and from spending from 
the public revenue and using the govern- 
ment machinery. 
® 

3. When the petition came up for 
admission, the petitioner appeared in person 
and argued his case. Besides reiterating 
the averments contained in the affidavit, 
the petitioner’ stated that as a citizen 
of India, he has a fundamental duty under 
Arti€le 51-A of the Constitution to abide 
by the Constitution and respect its ideals 
and institutions, and to promote harmony 
and the spirit of common brotherhood 
amongst all the people of India transcend- 
ing religious, linguistic and regional or 
sectional diversities. 
4, Reduced to 


legalistic propositions 


spend public funds for’ 


As the act’ 
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for consideration, by the Court, the ration- 
alist's contentions are as below. 


"i, The ashes of cremated human bodies 
are alike and do not bear distinctive 
features and, as such, it 1s wrong to 
give a reverential or elevated status 
to the ashes of the late Prime Minister; 


2. Government ıs under no duty or 
obligation to make arrangement for 
taking the ashes to various parts of 
the country and its obhgation ends with 
ensuring decent burial or cremation 
of dead bodies of human beings. 


3. Government ıs not entitled to utilise 


public revenue for taking the ashes 
of leaders to different places in the 
country. 

4, Giving Importance to ashes of 


cremated human bodies 
trait of the Hindu faith 
Government's participation ın making 
arrangements for the public dharsan 
of the late Prime Minister's ashes wiil 
amount to government's propagation 
of the Hindu faith and customs." 


is a peculiar 
and as such, 


5. Shocking and revulsive as the conten- 
tions of the petitioner are, as may 
presently be seen, the Court would be 
justified ın rejecting the petition with 
no more words than the disyilabic word 
‘dismissed’ or, in the alternative, to give 
a quietus to the petition as having become 
infructuous on the ground the impugned 
exercise of Government is by now over 
as the ashes have already been taken back 


for being scattered over the majestic 
Himalayas ın fulfilment of the wishes 
of the departed soul. But, neither of 


the courses would provide an effective 


reply to the sacrilege committed on 
humanity by the petitioner filing this 
petition. I shail therefore proceed te 


evaluate the contentions of the petitioner 
on their merits and render judgment. 


6. Every religion has its own way of 
returning the dead bodies of huiman beings 
to the natural elements. Cremation, 
embalment, burial, consignment to watery 
graves and offering to birds, are the known 
modes of returning the dead bodies to 
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the bowels of Mother Earth, But, whatever 
be the form of disposal! of the Ihfeless 
bodies, every religion and every faith 
commends the dead bodies to be treated 
with reverence and digmty till the last 
vestiges of the bodies merge with the 
elements. It so happens that large sections 
of the Hindu faith resort to the ordained 
practice of cremating dead bodies. After 
the body ıs consigned to the flames what 
are left over are the remnants of the 
bones and the ashes. Do these remnants 
have significance or value, ıs the poser 
for consideration? 


Te Thinker, as the petitioner claims 
to be, he fails to see that there are differ- 
ent levels of thoughts, the etheriai and 
subterhuman, the lofty and the debased, 
the refined and the vulgar, the mature 
and the immature. Vieweda from higher 
perspectives, the ashes of cremated human 
beings are not mere ashes, but symbolic 
remains of the veneratead and beloved, 
departed soul, the fragrant and cherished 
relic of the bygone one; viewed at the 
subterhuman and vulgar level, the ashes 
may appear to be nothing more than the 
sooty dust of a corpse; the values remnant 
of all that was once a human embodiment. 
Then, again, it has to be borne in mind 
that to the near and dear ones the mortal 
remains of a kindred being, whether buried 
or burnt to ashes, wili have sentimental 
values which may not be shared by those 


unknown to and unconcerned with the 
deceased person. Profanity has blurred 
his vision and dwarfed the petitioner 


leading to failure of realisation of these 
higher values and instead made him think, 
ironically in the name of reason, that ashes 
of human beings have no value or signifi- 
cance, 

8. In so far as great leaders are 
concerned, their services and sacrifices 
earn for them an everlasting place ım the 
hearts and affections of men and women, 
Their thoughts and deeds leave an indelible 
imprint in the minds of people. On account 
of these factors, their mortal remains, 
even in the form of ashes, acquire value 
and command reverence, It would therefore 
be an error, and a colossal one at that, 
to think that the millions of people flocking 
to view the ashes, would be only viewing 
them ‘qua ashes' and nothing more. The 


«Government, 


is that they go to see 
the ashes to figurate in them the face, 
figure and ferm of the beloved leader, 
the reality that once was, but now reduced 
to ashes by the purifying fne, before being 
consigned to the elements as the inevitable 
piace of return of all mortals. The 
petitioner, if he ıs able to elevate his 
thoughts and vision, will realise that the 
folly lies, not in the people attaching 
reverential value to the ashes of the 
deparced soul, but in his liımıted and 
distorted perspective. Suffice, it, therefore, 
to say that the first contention of the 
petitioner merits a rightful dismissal. 


reality. however, 


third contentions 
taken together and 
fundamental mustake 
submissions of the 
he overlooks the fact 
titat in any democracy, and more so in 
India. proclaimed the largest democracy 
in the world, Government has to respond 
to the will and wishes of the people. 
Whenever there ıs a tragic demise of a 
beloved and respected national leader, 
there is spontaneous upsurge among jne 
people to pay their homage, and respect 
to the deparred soul. While those residing 
im areas near the place of demise car 
trek or travel to the scene of cremation 
and pay their homage to the mortal frame, 
others living far away cannot do so. Their 


G, The second and 
can be convenrently 

dealt with The 
manifest ın the 
petitionet is that, 


feelings of disappointment, anguish and 
pain at not being able to witness the 
funeral, have to be assuaged ın some 


measure at least, and ıt ıs only for that 
purpose, the ashes eof the cremated body 
are taken down round the country and 
placed at different centres. It 1s, there- 
fore, the bounden duty of the Government 
to fulfil the aspirations of its people. 
Mankind's philosophy 1s not to commit 
the sin of ingratitude, for, as Saint Thiru- 
valluvar has said, there can be a salvation 
of any kind of sin, but not the sin of 
ingratitude. Therefore, no Government 
worth its name, much less a democratic 
can be unmindful of the 
implorations of the people to pay their 
grateful homage to the memory of their 
departed national leader, and, since 
Government's money, is people's money, 
ıt has not only a right, but a duty to 
avail of public funds for defraying th 
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expenses for taking the sacred ashes to 
various parts of the country for being 
viewed by the public. 


10. What remains last for consideration 
is the alleged embargo placed on a secular 
State's participation in profeased religious 
activities of any one religion, to wit, Hindu 
religion ın this case. Here again, the 
proposition put forward contains a serious 
flaw. The word ‘secular’, among other 
things, means pertaining to the present 
world, or to things not spiritual, civil, 
not ecclesiastical; lay; not concerned with 
religion; not bound by monastic rules." 
A ‘Secular State’ means, a ‘non-religious’ 
and not ‘irreligious'’ State. What follows 
is that the Government should not be 
wedded or bound to any one religion, but 
should give equality of treatment to every 
religion practised in the country. Article 
15 of the Constitution proscribes ‘the State 
from discriminating against any citizen 
on grounds only of religion, race, caste, 
sex, place of birth or any of them. The 
State 1s therefore bound to give protection 
and afford facility to various sections of 
people to practise and follow their religious 
customs. In the case of national leaders, 
when calamity or tragedy overtakes them, 
‘the State ıs obligated to arrange for their 
funeral and obsequies, in a manner befitting 
their status and in accordance with the 
pursuits of the particular religion to which 
the departed personality belonged, The 
performance of such duty by the State 
can, by no stretch of imagination, be 
characterised as non-secular activity. The 
argument of the petitioner to the contrary 
is, obviously based 8n a misconception. 
Therefore, this poser also, merits dismissal. 

11. It ıs unfortunate that the petitioner, 
a self-professed rationalist, should have 
filed this petition accusing the Government 
and others of irrationality. The most 
learned of men have confessed that man's 
learning can at best be handful, but what 
is unlearnt is oceanful, therefore, an 
attempt to fathom the unfathomable by 
any one with his limited learning, will 
only take him beyond the realm of sanity. 
The petition has therefore, to be rejected. 
But, before pronouncing the operative line 
in the order I think ıt apposite to point 
out that, in his own way, though diaboli- 
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cally, the petitioner has also paid homage 
to the memory of the departed soul. In 
very few countries in the world, where 
the nation 1s wailing over the sad and 
untimely demise of a great leader, would 
a citizen lıke the petitioner be allowed 
to raise a jarring note regarding proprieties 
and legalities to be observed ın the 
payment of tributes and homage to the 
departed leader. But, in our country, the 
Pandit Jawaharlal! Nehru, other 
illustrious leaders, the founding fathers 
of the Constitution, and the late Prime 
Minister, have given to the people a true 
and vibrant democracy, which has enabled 
the petitioner to file this petition in the 
name of law and seek a verdict of Court 
on his untenable and irreverential conten- 
tions. In the comforting thought that the 
petitioner would at least realise this 
position, I decline the issue of a rule and 
dismiss the writ petition. 


Petation dismissed. 


td 
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IN THE HIGH COURT OF JUDICATURE 
AT MADRAS. 


Present:- M.A.Sathar Sayeed, J. 


*C.R.P.No.3887 of 1982. 


24th February, 1983. 
Mayandi Chettiar - Petitioner* 
Ve 
A.R.Senthilnathan Respondent. 


(A) Cıvıl Procedure Code (V of 1908), 
Order 2l, rules 5 and 6 - Amending Act 
104 of 1976 - Execution of a transmitted 
decree -~ Change of jurisdiction from 
the Court of the District Munsif to 
the Court of the Subordinate Judge - 
Execution petition returned by the 
District Munsif's Court pursuant to 
a direction by the District Judge and 
presented in the Sub-Court - Return 
of the petition whether valid - Errone- 
ous direction of Court cannot prejudice 
the rights of the parties. 


(B) Civil Procedure Code (V of 1908), 
section 39 - Applicability. 


(C) Cıvıl Procedure Code (V of 1908), 
section 115 - Powers of the Court not 
to be used to defeat the ends of 
justice, but to subserve - Maxim - Actus 
curiae neminem gravabit, Act of Court 
cannot prejudice parties. 


The respondent in this case, obtained an 
ex parte decree against the petitioner 
for a sum of Rs.33,000/- odd, The petition 
filed to set aside the ex parte decree 
was dismissed. The appeal preferred against 
the dismissal of the petition was allowed 
with a condition for payment of Rs.200/- 
as costs within six weeks from the date 
of the order. The condition was not 
complied with. The ex parte decree became 
final and an -execution application for 
transmission of the decree to the District 
Munsif's Court, Karur was filed and the 
same was ordered, The papers were sent 
to the Disitrict Munsif's Court, Karur. 
While so, the Code of Civil Procedure 
Was amended in and by which the decree 
pending before the District Munsif's Court 


Karur could not be executed by that court 
for want of jurisdiction. A petition was 
filed by the decree-holder before the 
District Judge and the petition was ordered 
for the return of the Execution petition 
to be presented in the proper Court. 
Thereafter the papers were presented to 
the Sub-Court, Karur having jurisdiction 
and the execution petition was numbered. 
Notices were sent to the judgment-debtor 
and ıt was contended that the execution 
petition filed in the Sub-Court, Karur 
was barred by Iimitation. However the 
Court held that the execution petition 
was not barred by limitation. Out of the 
three judgment-debtors two filed revisions 
against that order in the High Court and 
the same was dismissed. The other 
Judgment-debtor filed a separate revision 
questioning the order passed ın the execu- 
tion petition. 


Held:- In this case the order of the Dis- 
trict Judge was not questioned by the 
revision petitioner at a higher forum. On 
a reading of the order of the District 
Court and also considering the act of 
the Diustrict Munsif it 1s seen that the 
entire mistake was committed by the 
Court and just because the Court had 
committed the mistake, the decree-holder 
respondent herein need not suffer on that 
score, The maxim actus curiae neminem 
gravabit, (act of Court should not harim 
the litigant) is applicable to the facts 
of the present case. The powers of the 
High Court under section 115, Civil 
Procedure Code, are not to defeat the 
ends of justice, ® 


Case referred to:- 


Jano Singh ve Brij Lal, A.1.R.1966 
1631= (1964)2 S.C.R.145, 


S.C. 


S.Gopalaratna m, 
for Petitioner. 


for T.Chandrasekaran, 


S.VJayara'nan, for Respondent, 


The Court made the following 


‘ORDER:- The above revision 1s filed assail- 


ing the orders of the learned Subordinate 
Judge, Karur, made in E.P.No.50 of 1979 
in O.S.No.21 of 1965,on 29th October, 1980. 
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2. The facts of the case dre as foilows: 
The respondent an this revision filed 
O.S.No.21 of 1965 before the Sub-Court, 
Devakottal againsr the revision petitioner 
and cthers for the recovery of a sum of 
Rs,33,000 odd, Anex parte decree was 
passed on 30th Aprii, 1956 against the 
petitioner and those who figured as defend- 
ants in the suit. LA.Nc.315 of 1966 in 
O.S.No.21 of 1965 was filed by thd peti- 
toner and others to sec aside the ex parte 
decree which petition was dismissed on 
3rd October, 1966. Aggrieved by the order 
of dismissal, civil miscellaneous appeal! 
was filed before this Court and this Court 
allowed the civil muscellaneous appeal 
on condition that the defendants ın the 
sult should pay a sum of Rs.200 by way 
of costs to the decree-holder within six 
weeks from that date. That order was 
not complied with. Hence, the ex parte 
decree passed ın the suit, had become 
final. Thereafter E.A.No.183 of 1974 was 
filed by the decree-holder on 26th August, 
1974 before the Sub-Court, Devakotta, 
- seeking an order to transmit the decree 
for execution to the District Munsif's 
Court, Xarur. That was ordered on 26th 
September, 1974. The papers were sent 
to District Munsif's Court, Karur. While 
so, the Code of Civil Procedure was 
amended in and’ by which, the decree pend- 
ing before the District Munsif's Court, 
Karur, could not be executed for want 
of jurisdiction, O.P.No.126 ‘of 1974 was 
filed by the decree-holder before the 
District Judge, Tiruchy and in IA.No.228 
of i978 an order was passed by the 
District Judge, Tiruchirapalh on 30th 
January, 1979 to the follewing effect: 


"Interim stay granted on 29th August, 
i978 ıs vacated so that the trial Court 
may return the E.P. on petition to 
enable the petitioner to present the 
E.P. in proper Court." 


I have quoted the order of the District 
Judge as it 1s, for much depends on the 
wording of the order. In pursuance of the 
aforesaid order passed by the District 
Judge, Tiruchy, E.P.No.111 of 1975 which 
was filed by the decree-holder before the 
District Munsif's Court, Karur was returned 
to the petitioner for presentation before 
the proper Court by his order, dated 27th 


February, 1979. Thereafter the papers 
in E.P.No.i!i of 1975 which were returned 
to the respondent herein (decree-holder), 
were presented to the Sub Court, Karur 
having jurisdiction where the said execution 
petition was renumbered as  E.P.No.50 
of 1979. Notices were sent to the judg- 
ment-debtors on the same date including 
the petitioner herein. It was contended 
by the judgment-debtors before the Sub- 
ordinate Judge, Karur that the execution 
petition filed by the decree-holder befors 
the Sub-Court, was barred by limitation. 
The Sub-Court, Karur after framing points 
for determination, held that the execution 
petition is not barred by time and thus 
the Sub-Court negatived the contention 
of the petitioner and others by ics order, 
dated 23th October, 1980. Thereafter the 
matter was posted for settlement of terms 
on 7th November, 1980. It may at this 
stage be stated tnar there were three 
ludgrment-debtors, namely, Mayand: Chet- 
tiar, iviuthal Achi and Palaniappan. It 1s 
only Muthal Achi and Palamappan who 
questioned the order of the Sub-Court, 
Karur in E.P,No.50 of {979 dated 29th 
October, 1980 at the first instance, and 
in (sic} C.R.P.INos.3233 of 1980 and 332 
of 1981. Sengottuvelan, J. by a common 
order, dated 26th day of February, 1982 
dismissed the two civil revision petitions, 


3. Before Sengottuvelan J. ıt was 
contended by the two judgment-debtors 
that the transferee Court can entertain 
the execution petition only ın pursuance 
of an order of the transferor Court and, 
since, there is no order of a transferor 
Court ın this case to transmit the decree 
to the proper Court, the execution petition 
Is not maintainable. Incidentaliy it was 
also contended by the said judgment- 
debtors that the decree ıs barred by hmit- 
ation. While referring to Order 21, rules 
5 and 6, ıt was argued by the learned 
Counsel for the judgment-debtors betore 
Sengottuvelan, J. that the act of the 
-District Munsif, Karur in handing over 
the papers to the -decree-holder direct 
for beng “presented to the proper Court 
ıs contrary to ‘law and also contrary to 
the provisions stipulated by- Order 21, 
rules 5 and 6, C.P.C. Sengottuvelan, J. 
on this aspect came to the conclusion 
that the contentions of the judgmenht- 
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debtors cannot be sustained and therefore, 
dismissed the aforesaid revision petitions 
filed by the petitioner. 


4, The present revision petition ıs filed 
by another judgment-debtor (Mayandi Chet- 
tiar) who was left out, and who was one 


of the parties to E.P.No.50 of 1979 ın 
QO.S.No.21 of 1965 as a second line of 
litigation, questioning the order of the 


Executing Court, dated 26th October, 1980 
on tne only ground that the District 
lviunsif's Court, Karur. has no jursdiction 
to pass the orders in E.P.No.68 of 1979, 
dated 27th February, 1979 and that the 
order is passed contrary to the provisions 
of Order 2i, rules 5 and 6, C.P.C. and 
that the Court below fatled to note that 
the execution can be levied either by the 
Court which passed the decree or by the 
Court to which the decree ıs lawfully sent 
under section 39, C.P.C. read with Order 
21,_rules 5 and 6. 


5, The only submission of Mr.Gopala- 
ratnam, the learned counsel for the peti- 
tioner is that Order 21, rules 5 and 6 
contemplated the mode of transfer of an 
execution petition to another Court for 
its execution. In this case the decree was 
transferred for 1ts execution to the District 
Munsif's Court, Karur. But the District 
Munsif's Court finding that it had no juris- 
diction, ought to have transmitted the 
papers to the Sub Court. Instead, the act 
of the Court in handing over the papers, 
on a petition filed by the decree-holder, 
direct to the decree-holder for being 
presented to the proper Court ıs illegal 
and contrary to the provisions of Order 
2i, rule 5, C.P.C. Much emphasis was 
laid by the learned counsel on the word 
"shall send" found in Order 2i, rule 5, 
C.P.C. and tc is on this ground that he 
contended that the execution papers should 
not have been handed over to the 
decree-holder by the District Munsif, 
direct; instead, the papers ought to have 
been sent through the process of court 
directly to the other Court, Sub-Court, 
Karur, having jurisdiction to execute the 
decree. = 

6. What happened in this case ıs that 
the decree was passed against the judg- 
ment-debtors for a sum of Rs.33,000 odd 
on 30th March, 1966. After obtaining the 


decree, the decree-holder filed FLA.Na,183 
of 1974, before the Sub-Court, Devakotta:, 
to transmit the decree to the District 
Munsif's Court, Karur, which Court was 
having jurisdiction prior to the amendment 
of the Code of Civil Precedure. The papers 
were transmitted to the District Munsif's 
Court at Karur. But after the amendment, 
the jurisdiction vested with the Sub-Court, 
Xarur and not with the District Munsif's 
Court. That had led the decree-holder 
to file O.P.No.126 of 1978 before the 
District judge, Tiruchy and in J,A.No,228 
of i978 it was prayed that the decree 
be transferred to the Sub Court, Karur, 
since the Courr of District Munsif, Karur 
had no jurisdiction to execute the decree 
in view of the amendment of the Code 
of Civil Procedure. The District Judge, 
Tiruchy passed the order extracted supra, 
to the effect that the trial Court may 
return the EP. on a petition to enable 
(the decree-holder) the respondent herein 
to present the K.P. in proper Court. This 
order of the District Court enabled the 
respondent decree-hoider to file E.A.No.68 
of 1979 before the District Munsif's Court, 
Karur for the return of the E.P. and the 
papers were returned to the decree-holder 
direct which were presented on the same 
date to the Sub-Court, Karur which E.P. 
was renumbered as E.P.No.50 of 1979. 
in other words, the District Munsif, instead 
of transmitting the papers to the Sub- 
Court, Karur, returned the papers to the 
decree-holder in view of the order passed 


by the District Judge ın I[LA.No.278 of 
1978, in O.S.No.126 of 1978. This order 
of the District G@ourt, Tiruchy, was not 


questioned by the revision petitioner at 
a higher forum. On a reading of the orders 
of the District Court and also considering 
the act of the District Munsif, Karur. 
I am of the view, that the entire mistake 
was committed by the Court and just 
because the Court has committed the 
mistake, the decree-holder respondent 
herein need not suffer on that score, The 
maxim actus curae neminem gravabit 
- (act of Court should do no harm to 
a litigant) 1s applicable to the facts of 
the present case. The abovesaid maxim 


has been more elaborately pointed out 
in a decision reported in Jano Singh v. 


S.C.1631 to the following effect: 
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"It is no doubt true that a litigant must 
be vigilant and take care but where 
i a litigant goes to Court and asks for 
the assıstance of the Court so that 
i his obligations under a decree mught 
be fulfilled by him strictly, it 1s ıncum- 
bent on the Court, if ıt does not leave 
the litigant to his own devices, to 
ensure that the correct information 
is furnished, If the Court in supplying 
, the information makes a mıstake the 
responsibility of the litigant, though 
it does not altogether cease, 1s at least 
shared by the Court. If the litigant 
acts on the faith of that information 
the Court cannot hold him responsible 
for a mustake which it itself caused, 
There is no higher principle for the 
guidance of the_ Court than the one 
that no act of Court should harm a 
litigant and it ıs the bounden duty of 
Courts to see that 1f a person 1s harmed 
by a mustake of the Court he should 
' be restored to the position he would 
have occupied but for that mistake.” 
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io de That apart, the impugned order of 
> the Sub-Court, Karur, was questioned by 
_ the other two judgment-debtors in C.R.P. 
' Nos.3233 of 1980 and 332 of 198! and 
the arguments that were advanced before 
me were put forth before Sengottuvelan, 
: J. and the learned Judge has come to 
, the conclusion that the subsequent E.P,No. 
50 of 1979 filed by the decree-holder 
before the Sub-Court can only be taken 
as a continuation of the proceedings ın 
E.P.No.111 of 1975 on the file of the 
District Munsif's Court, Karur, by virtue 
' of the order of returmag the papers by 
the District Munsif's Court, Karur, for 
presentation to the Sub-Court, Karur. I 
agree with the views of Sengottuvelan, 
J. expressed ın C.R.P.Nos.3233 of 1980 
and 332 of 1981. 


8. That apart, I find that in so far as 
the facts of the present case are concern- 
ed, the decree-holder should not be pena- 
lsed on a technical ground, as contended 
by the petitioner. It 1s not the case of 
the petitioner that the respondent has 
interpolated the dates in the execution 
petition. In fact no such allegations are 
made against the respondent herein. There- 
fore, the contention of the learned counsel 


JOURNAL REPORTS [1985 
appearing for the petitioner that the 
decree-holder violated the ' provisions of 
Order 21, rules 5 and 6, C.P.C. cannot 
be accepted on the particular facts and 
circumstances of this vase. The powers 
of this Court under section 115, C.P.C. 
are not to defeat the ends of justice but 
to subserve. Under the circumstances, 
I am of the view that this revision petition 
has to be dismissed and it ıs accordingly 
dismissed, There will, however, be no order 
as to costs, 


Rede Petition dismissed. 


IN THE HIGH COURT OF JUDICATURE 
AT MADRAS, 


? 


Present:- S.Mohans J. 


*C.R.P.No.2145 of 1981. lith August, 1982. 


Lakshmana Perumal Naicker Petitioner* 
Ve 
Narayanaswami Naicker Respondent. 


Tamıl Nadu Debt Relief Act (40 of 1978), 
section 33(2) - Suit on a promissory 
note - Only half the money due claimed 
un view of Ordinance 5 of 1978 - Claim 
settled and satisf1red under a receipt 
- Subsequent suit for balance of the 
amount held not maintainable. 


Held:- The object of Tamil Nadu Act 40 
of 978 as well as Tamil Nadu Act 40 
of 1979 ıs to give relief. to the debtor 
and that it 1s the very reason why both 
the Acts are titled as Tamil Nadu Debt 
Rehef Act. A careful reading of sub- 
section (2) of section 33 shows that the 
provisions of the Act 40 of 1979 do not 
in any way affect the earlier proceedings, 
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The effect of this 1s that full satisfaction 
has been entered into in relat:on to the 
debt evidenced by the promissory note 
executed by the defendant. Under these 
circumstances, it 1s not possible for the 
creditor to recover the balance, [Para.4] 


Petition under section 25 of the Provincial 
Small Causes Court Act praying the High 
Court to revise the decree of the court 
of the District Munsif, Kovilpatti, dated 
15th December, 1980 and passed in 
S.C.S.No.23 of 1980. 


N.Varadarajan, for Petitioner. 
N.Veluswamy, for Respondent. 
The Court made the following 


ORDER:- An _ interesting question § arises 
in this civil revision petition. The facts 
are as follows: The petitioner as plaintiff 
preferred S.C.S.No.23 of 1980 for the 
recovery of a sum of Rs.463.25. The defen- 
dant (respondent-herein), admittedly, had 
borrowed a sum of Rs.600 from the plain- 
tiff and executed a promissory note in 
his favour on 27th January, 1975, agreeing 
to pay the principal together with interest 
at 12% p.a. In view of the publication 
of Ordinance 5 of 1978, S.C.S.No.154 of 
1975 on the file of the District Munsif's 
Court, Kovilpatti the suit was filed for 
recovery of Rs.392.95, that is, half towards 
principal and interest, and by passing the 
receipt Exhibit B-1 the claim was settled 
on 14th November, 1978 and the claim 
was satisfied. Thereafter, Tamil Nadu Act 
40 of 1979 came into force. As per the 
provisions of the said Act, the plaintiff 
is entitled to recover the full amount as 
recited in the promissory note. Giving 
credit to the amount received under 
Ex.B-1, for the remaiming amount, namely, 
Rs.463.25 the suit S.C.S.No.23 of 1980 
came to be filed. In defence ıt was 
contended that the suit was not maintain- 
able in law, ın so far as Exhibit B-! in 
full and final settlement of the claim due 
under the promissory note had been passed 
and since the claim was made in accord- 
ance with the provisions of Tamil Nadu 
Act 40 of 1978, a further suit will not 
lie merely because the Tamil Nadu Act 
40 of 1979 contains different provisions. - 


- - - ~ 


2, The learned District Munsif who tried 
the suit was of the view that, though 
as per the provisions of Tamil Nadu Act 
40 of 1978, a creditor was entitled to 
claim only half of the amount and that 
right could be enforced only ın respect 
of half of the amount of the debt payable 
by the debtor, inasmuch as Ex.B-1 had 
been passed on 14th November, 1978, the 
present suit would not lie. This ıs because 
section 33(2) of Tamil Nadu Act 40 of 
1979 states that the earlier proceedings 
would not in any way be invalidated. What 
was claimed in S.C.S.No.154 of 1978 having 
been paid fully and full satisfaction having 
been rendered, the present suit would not 
lie. It is to revise this order the plaintiff 
has come forward with this revision. 


3. Mr.N.Varadarajan, learned counsel 
for thee petitioner strenuously urged that 
the embargo or the disability under the 
provisions of Tamil Nadu Act 40 of 1978 
having been removed by the provisions 
of Tamil Nadu Act 40 of 1979 on and 
from 14th July, 1978, the view of the 
court below cannot be held to be tenable. 
The construction placed on section 33(2) 
of Tamil Nadu Act 40, of 1979 1s again 
wrong. In opposition to this, learned 
counsel for the respondent would state 
that the effect of passing of Ex.B-1, the 
full satisfaction memo would be that the 
present suit ıs barred. This 1s squarely 
covered by sub-section (2) of section 33 
of Tamil Nadu Act 40 of 1979. The court 
below ıs right in its conclusion and no 
interference 1s warranted. 


4, Having regard to these respective 
contentions ıt is necessary for me to refer 
to some of the provisions of Tamil Nadu 
Act 40 of 1979, called the Tamil Nadu 
Debt Relief Act, 1979. This Act repeals 
the earlier Act of the same title, namely 
the Tamil Nadu Debt Relief Act, 1978. 
By a reading of section 31 of Act 40 of 
1979, it is seen that "the Tamil Nadu 
Debt Relief Act, 1978 (Tamil Nadu Act 
40/78) except section 40 thereof (herein- 
after referred to as the said Act) is hereby 
repealed". By this Act, namely, Tamil 
Nadu Act 40 of 1979, the liability of the 
debtor ın relation to scaling down has 
been provided for under section 7 and 
sub-section (1) runs as follows: 
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"Notwithstanding anything contained 
in any law for the time being in force 
or any contract or instrument having 
force by virtue of any such law and 
save as otherwise expressly provided 
in this Act, all debts payable by any 
debtor on the 14th day of July, 1978 
shall be scaled down ın accordance 
with the provisions of this chapter.” 
(proviso omitted as unnecessary. . 


On this basis what 1s contended is that, 
inasmuch as Ex.B-1 was passed only on 
14th November, 1978 and the defendant 
was a debtor on 14th July, 1978 for the 
remaining amount calculated on the basis 
of the promissory note, the present suit 
would lhe. I am unable to accept this 
argument, because the object of Tamil 
Nadu Act 40 of 1978 as well as Tamil 
Nadu Act 40 of 1979 ıs to give relef 
to the debtors and that is the very reason 
why both the Acts are titled as Tamil 
Nadu Debt Relief Acts. It 1s at this stage 
section 33 of Act 40 of 1979 becomes 
very relevant and has a great bearing on 
the issue on hand. Section 33 runs thus:- 


“Removal of doubts: (1) any liability 
incurred or arising under any debt due 
from a debtor shall be deemed never 
to have been discharged under the said 
Act, as if the said Act was not passed 
and every open debt shall be scaled 
down in accordance with the provisions 
of this Act. 


(2} Nothing contained in this’ section 
shall be deemed to invalidate any 
proceeding in which, the order passed 
has been executed or satisfied in full 
before the date of the publication of 
this Act in the Tami] Nadu Government 
Gazette." 


A careful reading of sub-section (2) above 
shows that the provisions of Act 40 of 
1979 do not in any way affect the earlier 
proceedings. : In this case Exhibit B-11 was 
passed on 14th November, 1978. That reads 
as follows:- 
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(Sd.) A.V.Lakshmanan, 
„Advocate for plaintiff 14.11.1978". 


The effect of this, as correctly understood 
by the Court below 1s that full satisfaction 
has been entered into im relation to the 
debt evidenced by the promissory note 
executed by the defendant on 27th 
January, 1975. Under these circumstances, 
ıt is not again possible for the creditor 
to recover the balance. The acceptance 
of the argument of the learned counsel 
for the petitioner would mean not affording 
relief to the debtor but virtual harassment 
as the debtor is being oblhged to face 
successive suits as and when legislations 
are passea, That could not be the intend- 
ment, nor the object of these reliefs Acts, 
Therefore | see no reason to differ from 
the Court below. The Civil Revision 
Petition fails and 1s hereby dismissed 
without costs. 


Petition dismissed. 
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IN THE HIGH COURT OF JUDICATURE 
AT MADRAS. 


Present:~ V.Ratnam, J, 


*W.P.No.1457 of 1984 etc. 
5th February, 1985, 


Kodaikanal Wattle Bark Sangam 
represented by its President K.Abdul Salam 
Petitioner* 


Vv. 
State of Tamil Nadu represented by Commr. 


and Secy. to Govt. Forest Department, 
Fort St. George, Madras-9 and another 


Respondents, 
(A) Tamil Nadu Forest Act, 1882 (V of 
1882), sections 2, 41 and 56 - ‘Forest 
Produce’ - Definition of - Whether 
includes ‘Wattle bark' - Lessors of 
Pattadar - Peeling off Wattle bark, 


ats collection, movement etc. - Trans- 
porting peeled wattle bark whether an 
offence - Right of Forest Officials 
to interfere, 


(B) Tamil Nadu Hıll Station (Preser- 
vation of Trees) Act, 1955 (XVII of 
1955) -  Tamıl Nadu Preservation of 
Private Forests Act (XXVII of 1949) 
~ Tamil Nadu Timber Transit Rules - 
Applicability to transit of forest 
produce. 


Under section 2 of the Tamil Nadu Forest 
Act, 1882, "Forest Prdduce" has been 
defined to include "bark", Wattle bark 


would, therefore, be forest produce within 
the meaning of the Tamil Nadu Forest 
Act. While the Timber Rules govern the 


movement of timber as defined ın the 
Act, there is no corresponding statutory 
provision or even rules with reference 


to the transit of forest produce. It there- 
fore, follows that in the absence of any 
Statutory provision or rules regarding forest 
produce, the forest officials are not in 
order ın intercepting the collection, 
movement and transport of wattle bark 
collected by the lessors-pattadars. [Para.5] 


The peeling off of wattle bark, its collec- 
tion, its movement and transport by the 


lessees from the trees standing ın the 
lands of the pattadars cannot be equated 
to commission of a forest offence. There- 


fore, the reliance placed by the State 
Government officials on section 41 is of 
no avail to them. [Para.7] 


The presumption under section 56 of the 
Tamil Nadu Forest Act can apply only 
when proceedings are taken under the 
Act or the question arises in consequence 
of anything done under the Tamil Nadu 
Forest Act. It ıs the admitted case that 
no proceedings have been done by the 
respondents under the provisions of the 
Tamil Nadu Forest Act and_ therefore, 
no consequential question regarding the 
right of the Central or State Government 
to any forest produce, had arisen. There- 
fore, this section also, does not, in any 
manner, *assist the Government. [Para.7] 


The State Government or the Chief 
Conservator of Forests or his officials 
have no power either under the statute 
or any rule thereunder to regulate the 
peeling off, collection and transport of 
wattle bark by the lessees from the trees 
Standing in the lands of the  pattadars 
from whom they have taken the lease, 
and the officials of the State cannot, 
therefore, interfere with the right of the 
lessees from pattadars to peel off, collect 
move and transport the wattle bark either 
by insisting upon their obtaining a transport 
certificate or even otherwise. [Para.8] 


SeGovind Swaminathan, V.Radhakrishnan, 
S.Venkataraman andeKrishnamoorthy, for 
Petitioner. 
E.D.Dakshinamoorthy, Govt. 
for Respondents. 


Advocate, 


The Court delivered the. following 


ORDER:- These writ petitions, though 
at the instance of different petitioners, 
are dealt with together, as they involve 
a common question. It would suffice in 
this connection to notice the facts in 
W.P.No.10061 of 1984. The petitioner ın 
that case had taken a lease from the 
pattadars of the right to peel off bark 
in the trees standing thereon. In the course 
of enjoying such rights as lessee, the 
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petitioner had been peeling off bark from- 
Wattle trees, Bluegum trees, etc. The 
wattle bark thus peeled off by the lessee 
is packed and transported from the patta 
lands -of the pattadars to the markets, 
In the process of moving the wattle bark 
and other bark so removed from the’ patta 
lands, the Forest officials stopped .either 
the pattadars or lessees and obstructed 
the movement of the bark and even 
attempted to confiscate it, as if some 
provision of law had been violated, Claim- 
ing that wattle bark 1s not tree or timber 
and that the Timber Transit Rules would 
not apply, that as the lessees of the right 
to remove or peel off bark from the trees 
standing in the lands of the pattadar, they 
had the right to transport the park peeled 
off and that the forest officials had no 
authority whatever to obstruct them, the 
petitioners have prayed for the issue of 
a writ of mandamus directing the respon- 
dents and their officers and servants .to 
forbear from interfering with the rights 
of the lessees to peel off, store and trans- 
port wattle bark to the market from the 
private patta lands of the lessor-pattadars. 


2. In the counter affidavit filed by the 
respondents, they did not refer to any 
statutory provision under the Forest Act 
or the related enactments and the rules 
framed thereunder as justifying the inter- 
ference with the movement of bark by 
the Forest officials. While accepting that 
wattle bark was collected by peeling off 
the bark from the matured wattle trees, 
which are grown in the Reserve Forests 
as well as patta lands, ıt was admitted 
in paragraph 2 of tke counter affidavit 
that movement of bark may have to be 
regulated by the issue of transport certi- 
ficates by the Ranger after verifying the 
origin of the bark. The respondents took 
the stand that though wattle bark is not 
timber as defined in the Tamil Nadu Forest 
Act, 1882, yet ıt would be forest produce 
and therefore, subject to the relevant 
provisions contained in the Forest Manual. 
The interceptions and checking of the 
movement of the bark by the officials 
of the Forest Department was‘ stated to 
have been resorted to prevent illegal 
removal and iilicit transport of wattle 
bark from the Government forests under 
guise of removal of the same from the 


a 


+ 


JOURNAL REPORTS [1985 
trees belonging to the pattadars. The 
respondents therefore maintained that they 
were only attempting to check and prevent 
illegal transactions and unlawful acts and 
not to interfere in the lawful pursuit of 
business activities ın wattle bark. 


3. The learned counsel for the peti- 
tloners contended that there ıs no provision 
either in the Tamil Nadu Forest Act or 
other related enactments or the rules 
thereunder to prevent the peeling off and 
transport of wattle bark from the trees 
in the patta lands and that the respondents 
had no authority or power to intercept 
and obstruct the movement or the trans- 
port of the wattle bark collected for the 
wattle trees standing in the patta lands, 
The learned Government Advocate for 
Forest Cases, while frankly accepting that 
there ıs no statutory provision or rule 
in the matter of regulation of the 
movement of peeled wattle bark similar 
to Timber Transit Rules, however, submit- 
ted that wattle bark would be forest 
produce and relied upon sections 41 and 
56 of the Tamil Nadu Forest Act to sustain 
the power of the Forest officials to check 
and intercept the movement of wattle 
bark. 

4, ~The learned counsel for the petitioner 
in W.P.No.1457 of 1984 invited attention 
to the communications of the second 
respondent herein dated 14.2.1981 and 
28.5.1981 to support the contention that 
wattle bark does not come under the 
description of "timber" and the Timber 
Transit Rules do not apply and therefore, 
the Forest authorities did not have the 
power to stop the movement of wattle 
bark peeled off from the trees standing 
in the patta lands of the private owners. 


De It ıs necessary at this stage to bear 
in mind the process by which the wattle 
bark 1s removed from the tree. Ordinarily 
the bark ıs peeled off from a standing 
tree and this does not involve the felling 
of the tree also. The collection of wattle 
bark 1s also admitted ın paragraph 1 of 
‘tHe counter of the respondents, It 1s not 
the case of the respondents that unless 
the trees are felled, the wattle bark 
cannot be peeled. Therefore, the peeling 
off of the bark and the felling of the 
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tree are two distinct and unrelated 
operations, Under section 2 of the Tamil 
Nadu Forest Act, 1882, "timber" is defined 
as including trees when they have felled 
or have been felled, and all wood, whether 
cut up or fashioned or hollowed out for 
any purpose or not. It ıs not the case 
of either the petitioners or the respondents 
that the wattle bark trees have been felled 
or cut up or fashioned or hollowed out 
and therefore, the wattle bark would not 
fall within the definition of "timber", 
However, under section 2 of the Tamil 
Nadu Forest Act, 1882, "Forest Produce” 
has been defined to include "bark". Wattle 
bark would, therefore be forest produce 
within the meaning of the Tamil Nadu 
Forest Act. While the Timber Transit Rules 
govern the movement of timber as defined 
m the Act, there ıs no corresponding 
Statutory provision or even rules with 
eference to the transit of forest produce. 
Indeed, the learned Government Advocate 
for Forest cases, was repeatedly asked 
whether there are such statutory provisions 
or rules: governing the forest produce and 
he frankly admitted that there are no 
provisions either in the Act or in the rules 
governing forest produce. It therefore 
follows that in the absence of any statutory 
provision or rules regarding forest produce, 
the forest officials are mot in order in 
intercepting the collection, movement and 
transport of wattle bark collected by the 
lessees from the trees standing on the 
lands of the lessors-pattadars. 


6. Besides, it 1s seen from the communi- 
cation, Reference No.7T3/7034081-3 dated 
14.2.1981 of the second respondent that 
wattle bark does not answer the description 
of timber and therefore, tt ıs not- correct 
to book cases of transport of the wattle 
bark from the private lands under Timber 
Transit Rules. That communication also 
calls upon all lower subordinates and staff 
empowered to detect offences to stop 
the booking of erroneous offences. In the 
subsequent communication  , Ref.No.B/4/ 
59327/81-2, dated 28,5.1981 issued by the 
second respondent, the removal of wattle 
bark from~ the Government forest under 
the guise of removal from the patta lands 
has been referred to and it is further 
Stated that unauthorised felling of the 
trees, after the removal 


of the wattle. 


bark and tilicit removal of wattle bark 
from the Government forest, should be 
prevented by ensuring that necessary 


permission had been accorded. In paragraph 
3 of that letter ıt has been stated that 
movement of bark may be regulated by 
the issue of transport certificate by the 
Ranger after certifying the origin of the 
bark and satisfactory compliance of the 
provisions of Tami) Nadu 4Hilj Stations 
(Preservation of Trees} Act, 1955 and the 
Tamil Nadu Preservation of Private Forests 
Act as bark does not fall under the 
purview of Timber Transit Rules. It 1s 
at once clear that when the wattle bark 
Is not timber even according to the second 
respondent and there are no statutory 
provisions or rules regulating the transport 
of forest produce like wattle bark, the 
second respondent was not in order im 
directing the regulation of the movement 
of wattle bark by the issue of certificates 
by the Ranger, It 1s true that every effort 
must be taken by the Government to see 
that the wattle bark from the trees 
Standing in the forest belonging to the 
Government is not illcitly or illegally 
removed and transported; but at the same 
time, in the absence of conferment of 
powers either under the statutory provisions 
or the rules to regulate the collection, 
movement and transport of wattle bark 
collected by the lessees from the trees 
standing in the private lands of the 
pattadars, the Forest authorities cannot 
arrogate to themselves the power to 
regualte the same. 


T. The reliance placed upon sections 
41 and 56 of the Tamil Nadu Forest Act 
by the learned Government Advocate for 
Forest cases does not im any manner 
support the -power to regulate. Section 
41 enables a Forest Officer or a Police 
Officer to seize timber or forest produce 
together with all tools, ropes, chains, 
boats, vehicles, and cattle used in commit- 
ting an offence when there is reason to 
believe that a forest offence has been 
committed in respect of the same. "Forest 
offence" has been defined as an offence 
punishable under the Act or any rule made 
thereunder. The peeling off of wattle bark, 
its collection, its movement and transport 
by the lessees from the trees standing 
in the lands of the pattadars cannot be 
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equated to commission of a forest offence. 
If under the guise of removing the wattle 
bark from the trees standing in the lands 
of the pattadars, the lessees peel off 
wattle bark from the trees standing in 
the forest belonging to the Government, 
then, that would be clearly a case of a 
commission of forest offence, 2c... theft 
of forest produce, in respect of which 
suitable action may be taken against the 
erring persons, But that cannot be pressed 
into service to claim that even when the 
lessees are engaged in the lawful activities 
of collecting the peeled wattle bark and 
transporting them in the exercise of their 
rights as lessees, they are committing 
an offence, to prevent which, the Forest 
officials have the power under section 
41 of the Tamil Wadu Forest Act, 1882, 
Therefore, the reliance placed on section 
41 ıs of no avail to the respondents. 
Similarly, the presumption indicated in 
section 56 which was also relied upon by 
the learned Government Advocate for 
Forest cases does not assist the respon- 
dents. If in the course of a pl oceeding 
taken under the Tamil Nadu Forest Act 
Or in consequence of anything done under 
that Act, a question arises as to whether 
any forest produce is the property of the 
Central or State Government such produce 
shall be presumed to be the property of 
the Central or State Government until 
the contrary is proved. This presumption 
can apply only when proceedings are taken 
under the Act or the question arises im 
consequence of anything done under the 
Tamil Nadu Forest Act. It 1s the admitted 
case that no proceedings have been taken 
under the provisions of the Tamil Nadu 
Forest Act and that notifing also has been 
done by the respondent under the provisions 
of the Tamil Nadu Forest Act and there- 
fore, no consequential question regarding 
the right of the Central or State Govern- 
ment to any forest produce, had arisen, 
Therefore, this Section also, does not, 
In any manner, assist the respondents. 


8. It 1s thus seem that the respondents 
have no power whatever either under the 
statutes or any rule thereunder to regulate 
the peeling off, collection and transport 
of wattle bark by the lessees from the 
trees standıng ın the lands of the pattadars 
from whom they have taken the lease 
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and the respondents cannot, therefore, 
interfere with the right of the petitioners 
to peel off, collect, move and transport 
the wattle bark either by insisting upon 
their obtaining a transport certificate or 
even otherwise. Under those circumstances 
the petitioners are entitled to the issue 
of a writ of mandamus as prayed for. 
Consequently, the rule nisi 1s made absolute 
and all the writ petitions will stand allowed 
and there will be a direction to the 
respondents and their officers and servants 
to forbear from interfering m any manner 
with the right of the lessees-petitioners 
to peel off, store and transport the wattle 
bark to the market from the patta lands 
of the lessors. There will be no order 
as to costs 7 


Ree Petitions allowed. 


[Full Bench] 


IN THE HIGH COURT OF JUDICATURE 
AT MADRAS. 


Present:- M.N.Chandurkar, Cede and 
TeSathıadev and S.A.Kader, Jdi 
*W.A.No.462 of 1981 and W.A.iNos.575 


to 578 of 1982 and W.P.Nos.6401 of 1934 


etc. 26th October, 1985, 
Syed Mohideen Appellant* 
Ve 


Govt. of Tamil Nadu by Commr. and Secty. 

to Govt. Rural Development and Local 

Administration, Madras and another 
Respondents. 


(A) Constitution of India (1950), Arti- 
Cle 309 - Tamıl Nadu Ministerial Service 
Rules and Special Rules for Tamil Nadu 
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Ministerial Service, Rule 35 (q) and 


Rule 35(1) - Scope - Persons employed 
ın Panchayat Union Offices such as 
Manager, Accountant étc -—- eversion 


on the ground of their not passing the 
gquaizfying tests_- Postponement of their 


uncrement etc whether legal - Further 
promotions and seniority depend upon 
their passing their tests. 

(B) Constitution of India (1950); 
Article 226 - Writ Petition allowed 
on question of seniority - Appeal by 


State whether competent. 


(C) Evidence Act (I of 1872), sections 
11 and 115 - Res judicate - Principles 
as to - No estoppel against the State, 
(D) Words are Phrases - "Stare decisis" 
- What 1S. : 
Held: There 1s no doubt that the assumption 
that the G.O.NMs.No.2155, dated 16th 
October, 1964 was a statutory rule 1s 
wholly unjustified. Merely because in an 
earlier litigation between one of the 
Government employees and the Govern- 
ment, the court had wrongly assumed that 
G.O.Ms.No.2155, had statutory force, ıt 
is difficult to see how the State Govern- 
ment would be precluded from contending 
to the contrary and bringing to the notice 
of the Court ım a subsequent litigation 
in the form of a writ petition filed by 
another employee, that the said G,O.Ms. 
No.2155, was in fact, not a statutory Rule 
and did not have any statutory .orce, not 
having been issued in the exercise of the 
power conferred under the proviso. to 
Article 209 of the Constitution of India. 
{Para.20] 


Merely because at one stage the court 
had proceeded on the footing that a partı- 
cular rule has a statutory status, when 
in fact that rule did not have the sanction 
of the proviso to Article 309 of the 
Constitution of India, one fails to see how 
the failure of the Government to appeal 
against the earher decision could prevent 
the Government- from contending that 
G.O.Ms.No.2155, could not be treated on 
the same footing as a rule framed by the 
Governor under the proviso to Article 309 
of the Constitution. The failure to appeal 


such a fiındıng cannot have the 
the rule, the status of 
a statutory rule and the Division Bench 
was m error in holding that the Govern- 
ment could not contend to the contrary, 
more so when tt has been established and, 
indeed, could have been established even 
before the learned Judges of the Division 
Bench, that G,O.Ms.No.2155, was in fact 
not made by the Governor at all in the 
exercise of the power conferred under 
the proviso to Article 39 of the Consti- 
tution of India. [Para.20] 


against 
effect of g)ving 


The principles of res judicata do not apply 
to such a case, because strictly, the peti- 
tioners were different. There could not 
have been any estoppei against the State, 
much less in respect of rules which were 
promulgated later in the exercise of power 
under fhe proviso to Article 309 of the 
Constitution. From this infirmity wili also 
follow the second infirmity, namely that, 
if there are service rules which are made 
under the proviso to Article 309 of the 
Constitution, then whether one likes ıt 
or not, unless they are challenged as being 
ultra vires, the Court is bound to give 
effect to such rules, [Para.20] 


The proposition that a decision per ancur- 
zam need not be followed as a _ binding 
precedent 1s well established. The Court 
1s not bound to follow a decision of its 
own if given per ıncuriam "A decision 
ıs given per zncurlam when the court has 
acted in ignorance of a previous decision, 
of its own or of a court of a co-ordinate 
jurisdiction which Covered the case before 
it, or when it has acted ın ignorance of 
a decision of the superior court. In the 
former case ıt must decide which decision 
to follow, and in the latter it is bound 
by the decision of the superior court. To 
the above type of cases must also be added 
decisions which are rendered without 
noticing the crucial and relevant statutory 
provisions and rules governing the relevant 
controversy. !Parase23,24] 


I. The Government took an administrative 
decision regarding G.O.Ms.No.1678, dt. 
7th July, 1966, with regard to the require- 
ment of passing the department test. This 
administrative decision would hold the 
field only till such time as statutory rules 
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under the proviso to Article 309 of the 
Constitution were made. Once statutory 
rules came to be made by the notification 
dt. 28th August, 1973, and ıt was expressly 
made retrospective with effect from 16th 


October, i964, the Government had 
deprived itself of its power to take any 
different administrative decision and, 


hence, the rights of the concerned Govern- 
ment employees, would have to be deter- 
mined only on the basis of the relevant 
statutory rules. Therefore, in so far as 
appointments and promotions to the posts 


of w.anagers, Accountants and Assistants 
in Panchayat Umon Offices, etc. are 
concerned, if it 1s found that the matter 


is squarely dealt with by Rules made .under 
Article 309 of the Constitution of India, 
the rights will have to be determined in 
accordance with those rules only. It 1s 
in this context that rules 35(q), and 35 


(r) become very relevant. [Para.26] 
HIL Semority js one of the aportant 
liatters relating to the conditions of 


service because it has a direct bearing 
on the question of promotion to the next 
higher grade. Where promotion to the next 
higher grade ıs based on the principles 
of semority and merit, the semority of 
an official becomes important, because 
where a senior official ıs suitable for 
promotion, he ıs entitled to get promotion 
on the basis of his seniority in preference 
to juniors. Even in cases where promotion 
is based on selection, seniority 1s also 
lmportant, and because where persons are 
selected to the next higher post on the 
basis of merit and suitability from among 
persons of equal erit, a semor is entitled 
to be preferred for appointment. [Para.43] 


The general principles, for fixing semority 


are now well established. Seniority 1s 
always counted fron amongst persons 
holding similar status, Persons holding 


permanent or substantive posts are always 
treated as semiors to persons holding 
appointments on temporary or officiating 
posts. On this basis, those who were 
already covered by rule 35(q) would be 
seniors to those appointed to their respect- 
ive posts after 16th October, 19564. 
[Para.44] 


IV. It is not possible to accept the view 
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of the Division Bench in W.A.Nos.394 to 
396 of 1979 that when a particular power 
of the State Government for making a 
seniority list has been struck down by 
the High Court, the State Government 
cannot be said to be an aggrieved party 
entitled to challenge the correctness of 
that decision before the appellate court 
on the ground that the Government's policy 
decision was a right decision. The only 
forum where the State Government, whose 
policy decision has been struck down by 
a single Judge, can challenge that decision 
is the Division Bench where the State 
Government must come by way of appeal. 
{Para.46] 


As a result of making Rule 35(q), any 
person who was already promoted to the 
post, of Manager, Accountant, or Assistant 
in the Panchayat Union Offices or the 
Post of Accountant or Assistant ın the 
Panchayat Development Branch of Collect- 
orates and the Panchayat Development 
Section of Revenue Divisional Offices as 
on 16.10.1964 could not be reverted, 
notwithstanding the fact that he has failed 
to pass the qualifying tests. [Para.47] 


The consequence of such failure to pass 
the qualifying test was simply that his 
increments are postponed without cumu- 
lative effect until he passed tne said tests. 
His further promotions and seniority would 
be dependent upon his passing the tests. 
{[Para.47] 


As to the correct construction to be placed 
on Rule 35(q) and Rule 35(r) added on 
2oth August, 1973 to the Special Rules 
for the Tamil Nadu <‘Xiinisterial Service, 
framed under Article 309 of the Constitu- 
tion, and the correct application of these 
Rules See Para 47. [Para.47] 


G.O.Ms.No.1581, dated 20th October, 1982, 
giving guidelines as to how G,0O.No.783 


dated 30th April, 1981, is to be imple- 
mented, is no longer’ effective and 
operative, 


Cases referred to;- 


Young vs Bristol Aeroplane Co. Ltd, (1944)2 
AlLE.R.2923; Jeisri ve Rajdewans (1962) 1 
S.C.J.578: (1962)1 M.L.J. (S.C.) 258: (1962)1 


IT] Syed Mohideen v. Goyt. of Tamil Nadu (F.B.) 73 
(Chandurkar, C.J.) 


An.W.R. (S.C.) 258: (1962)2 S.C.R.558: 
A.ILR.1962 S.C.83; Viyayadevaray ve G.V. 
Rao, (1983)] S.L.R.292: (1982)2 Karn.L.J.97: 
(1982)2 S.L.J.399, Sant Ram Sharma v. 
State of Rajasthan, (1968)! S.C. J.672: 


(1968)1 S.C.R.111: A.LR.1967 S.C.1910; 
Venkataraman Ve Director of Postal 
K.Doraiswam21, P.Sathasivam and Muthu- 
krishnan, for Appellant. 

K.Ramamurthy, Desappans Sukanthara)}, 


Muthu Ramalngam, for Petitioner. 


Selvaraj, Govt. Pleader, for the State) for 


Respondent. 


The Judgment of the Court was delivered 
by 


Chandurkar, C.J.:- The question which 
arises for decision before this Full Bench 
1s whether the Government Order No.783 
issued by the Rural Development Depart- 
ment on 30th April, 1981, giving effect 
to the guidelines with regard to the deter- 
mination of semority of persons who were 
appointed in the Panchayat Development 
Units ın the Tamil Nadu Ministerial Service 
ıs constitutionally valid. Since the impugned 
Government Order was issued by the 
Government admittedly with a view to 
give effect to the decision of a learned 
single Judge of this Court in W.P.Nos.401, 
402 and 403 of 1975 decided on 12.12.1977, 
which was confirmed by a Division Bench 
of this Court while disposing of Writ 
Appeals Nos.394 to 396 of 1979, filed by 
the State Government, District Collector 
of Salem, and the Director of Rural 
Development, Madras, and since the conten- 
tions raised on behalf of the appellant 
in W.A.No.462 of 1984, which was taken 
up along with the writ petitions which 
raise the same point, challenge the correct- 
ness of the judgment of the learned single 
Judge, as confirmed by the Division Bench, 
thus Full Bench 1s necessarily called upon 
to consider the correctness of the view 
of the learned single Judge, as confirmed 
by the Division Bench of this Court, 


2 At the very outset ıt may be stated 
that at the instance of three petitioners, 
G.O.Ms.No.862 dated 27.4.1968, which dealt 


AAT TIN 


with Managers and Accountants, who were 
appointed subsequent to 16.10.1964, was 
called in question, because according to 
the petitioners before the learned Judge, 
G.O.Ms.No.862 was given effect to and 
the petitioners were reverted from the 
post of Manager to the Post of Account- 
ant, Panchayat. Union. The learned Judge 
by his order, to the details of which we 
shall refer later, held that the reversions 
were bad and that the petitioners before 
him were entitled to seniority on the basis 
of the dates on which they had acquired 
the requisite qualifications prior to their 
being posted as Managers. 


3. In order to appreciate the controversy 
which has given rise to the several writ 
petitions filed in this Court consequent 
upon the Government issuing G.O.Ms.No. 
783, dated 30th April, 1981, it 1s necessary 
to state certain earlier events and make 
a reference to the several steps taken 
by the State of Tamil Nadu while absorbing 
the erstwhile employees of the District 
Boards and other Local Authorities - by 
the constitution of three different cadres 
known as (1) Panchayat Development Unit 
under the Madras Ministerial Service; (11) 
Madras Gram Sevak Service; and (ii) 
Madras Panchayat Development Subordinate 
Service. 


4, Initially by G.O.Ms.No.2155, dated 
16.10.1964 these three cadres were consti- 
tuted by the State Government by an 
administrative order. By this Order the 
Government directed that the Departmental 
Unit-Item (xi) (Local § Administration 
Department in R H of the Madras Munis- 
terial Service Rules should be re-named 
as Panchayat Development Unit. This Unit 
would include the posts of Upper Division 
Clerks (later called Assistants), Accountants 
and Managers of Panchayat Union Offices, 
Lower Dtvision Clerks (later designated 
as Junior Assistants), Assistants/Upper 
Division Clerks and Accountants ın the 
Panchayat Development Branches ıņ the 
Collectorates and in the Panchayat 
Development Sections in the Revenue 
Divisional Offices. By the same order the 
Madras Gram Sevak Services was created 
in each Revenue District consisting of 
the posts of Gram Sevaks and Executive 
Officers of Town Panchayats. The consti- 
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tution of the Panchayat Development unit 
in the Madras Ministerial Service was given 
in clause 5 of this Government Order. 
So far as we are concerned, the first 
category of posts was Managers in Pancha- 
yat Union Offices and Accountants in 
Panchayat Development Sections in Revenue 
Divisional Offices and ın Panchayat Deve- 
lopment Branches in Collectorates. The 
second category was Upper Division Clerks 
and Accountants ın Panchayat Union 
Offices and other offices specified above. 
The third category was Lower Division 
Clerks in Panchayat Development Section 
in the above mentioned offices. The mode 
of appointment prescribed for Category 
I was by promotion from Category II, to 
Category II by promotion from Category 
III; and to category III by direct recruit- 
ment. Sub-clause (e) of Clause 5 prescribed 
the tests. This clause reads as follows: 


"5. (3) Tests: No person shall be 
appointed to the posts of Accountants 
and Managers ın Panchayat Union 
Offices and the posts of Accountants 
in Panchayat Development Sections 
in Revenue Divisional Offices and the 


Panchayat Development Branches ın 
District Collectorates, unless he has 
passed both the ‘Departmental Test 
ın Panchayat Development and the 


Panchayat Development Account Test." 


It 1s to be noted that these tests were 
restricted to the posts of Accountants 
and Managers, and it was not till 
November, 1972 that retrospectively the 
tests were made a condition precedent 
for appointment to the post of Assistants. 
Ths Government Order was amended on 
13.9.1966 by introducing sub-clause (g) 
in clause 5, and the amendment stated: 


"Nothing contained ın this order shall 
adversely affect any person holding 
any of the posts referred to ın sub-para- 
graph (1) of paragraph 4 as on the date 
of issue of these orders." 


The effect of this Government Order as 
on 16.10.1964 was that, if an Assistant, 
l€ Upper Division Clerk, wanted to be 
promoted to the post of Accountant and 
Manager, he had to pass the prescribed 
tests. The details of these tests, 
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which we are not concerned, were notified 
by G.O.Ms.No.101, dated 16.1.1965. Later, 


when ıt was noticed that, even though 
the passing of the test was a condition 
precedent for appointment as Managers 


and Accountants, but that the prescribed 
examination was held for the first time 
only in November, 1965, with the result 
that the holders of the posts of Managers 
and Accountants were unable to qualify 
themselves, the Government decided by 
G.O.Ms.No.1678 dated 7th July, 1966 to 
give four chances to the persons concerned 
to qualify. The Government directed that, 
if a person who was already Manager or 


Accountant, failed to pass the depart- 
mental test and account test within the 
first four chances, his increment would 


be postponed without cumulative effect 


until he passed the test. 


5. The next order made by the Govern- 
ment ıs of some importance, The Govern- 
ment issued G.O.Ms.No.862 dated 27th 
April, 1968. By this Order the Government 
took a decision that such of those 
Managers and Accountants who were 
appointed subsequent to 16.10.1964 could 
pass the departmental tests on or before 
the examination to be held in ‘November, 
1969, and that, as a matter of concession, 
the passing of the departmental tests shall 
not be insisted upon as a qualification 
for appointment as Managers till 
December, 1969, The obvious effect of 
this decision was that such of those 
Managers and Accountants, who were 
appointed as on 16.10.1964, could continue 
in their office, notwithstanding the fact 
that they had not passed the prescribed 
tests and they were given a locus to hold 
office subject to the condition that they 


should pass the examination before 
November, 1969. It has to be noticed that 
this was an admunistrative order issued 


by the State and this decision ultimately 
took the form of a statutory rule under 
Article 309 of the Constitution of India, 
on 28.8.1973. By a notification issued by 
the Government in exercise of its powers 
conferred by the proviso to Article 309 
of the Constitution of India, the Governor 
made certain amendments to the Special 
Rules for the Tamil Nadu Ministerial 
Service Manual, (Section 22 in Volume 
Il of the Madras’ Service Manual, 1970). 
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One of the amendments was that ın Rule 


1} for item (XXIV) Rural Development 
and Local Administration Department", 
new entries specifying the Panchayat 


Development Department and their units 
thereunder, the details of which are not 
necessary, were substituted. Two sub-rules 
(q) and (r), were added under rule 35, These 
rules run as follows: 


"(q) If any person holding the post of 
Manager or Accountant or Assistant 
in Panchayat Union Offices or the post 
of Accountant or Assistant ın the 
Panchayat Development Branch of the 
Collectorates and in Panchayat Develop- 
ment Section of Revenue  Drivisional 
Offices as on 16th October, 1964 fails 
to pass the “Departmental test and 
Panchayat Development Account Test 
within the first four chances, their 
increments shall be postponed without 
cumulative effect until they pass the 
said tests. 

(r) Such of those persons who were 
appointed subsequent to 16th October, 
1964, as Manager/Accountant/Assistant 
in Panchayat Union Offices or as 
Accountant/Assistant in the Panchayat 
Development section in Revenue Divi- 
sional Offices and in Panchayat Deve- 
lopment Branch in the Collectorate, 
if they do not pass the tests before 
3ist December, 1969, shall be reverted. 


G. Later by an amendment a proviso 
was added to rule 35 (r), which runs as 
follows: 


"Provıded that persons selected from 
the Panchayat Union Service by the 
Screening Committee and appointed 


as Assistant fail to pass the tests before 
the 3ist December, 1969 shall not be 
reverted to the Panchayat Union Service 
but their increments shall be postponed 
without cumulative effect until they 
pass the tests." 


Though this proviso was made on 9.3.1974, 
the amendment was expressly made retros- 
pective with effect from 16.10.1964, as 
was also the case with the substantive 
amendment to Rule 35 by introducing 
sub-rule (q) and (r) by a notification dated 
28th August, 1973. Prior to this, that ıs, 
on 6th November, 1972, when it was 


noticed that, though the Government Order 
dated 16.10.1964 directed that "necessary 
amendments to the Madras Ministerial 
Service Rules will be issued by the Public 
(Services) Department", but that no such 
notification under the proviso to Article 
309 of the Constitution was issued, a 
notification came to be issued in G.O.Ms. 
No.2336, RD & LA on 6th November, 1972, 
notifying the rules made by the Governor 
of the State of Tamil Nadu im exercise 
of the powers conferred by the proviso 
to Article 309 of the Constitution. These 
rules were applicable to three categories 
of posts, namely, Managers in Panchayat 
Union Offices, Assistants and Accountants 
in Panchayat Union Offices, and Junior 
Assistants In Panchayat Development 
sections, and other persons specified in 
those rules. These rules prescribed the 
mode . ọf appomtment, which were the 
same as m G.O.Ms.No.2155, dated 
f6.10.1964, These rules were specifically 
intended to give statutory effect and force 
with effect from 16.10.1964 to the decision 
of the Government contained in G.O.Ms. 
No.2155, dated 16.10.1964, with one 
additional fact namely, that ıt also dealt 
with the appointment to the post of Assis- 
tant, as already referred to, 


7. On 28.4.1974 another notification 
came to be issued in G.O.Ms.No.883 RD 
& LA in the name of the Governor under 
the proviso to Article 309 of the Consti- 
tution of India, which again was made 
retrospectively operative from 16,10,1964, 
and it was directed that the rules, dated 
6.11.1972 G.O.Ms.No.2336 should be treated 
as ad hoc, as they°were not self-contained. 
In the absence of specific provision 
requiring that the general and special rules 
applicable to holders of permanent posts 
in the Tamil Nadu Ministerial Service shall 


apply to the Ministerial Posts ın the 
Panchayat Development Unit, an amend- 
ment came to be made to the rules 


published on 28th April, 
the following preamble: 


1973, by adding 


"The General and Special Rules appli- 
cable to the holders of permanent posts 
in the Tamil Nadu Ministerial Service 
shall apply the Mimisterial posts in the 
Panchayat Development Unit, subject 
to the following notification." 
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(1) For rule 1 the following rule shall 
be substituted, namely:- 


"Constitution: These rules shall apply 
to the following categories of posts 
and shall be treated as temporary 
additions to the corresponding posts 
in the Tamil Nadu Ministerial Service: 


Category (a) Managers ın Panchayat 
Union Office, Accountants ın Panchayat 
Development section ın Revenue Divi- 
sional Offices and ın Panchayat Deve- 
lopment Branches ın Collectorates, 


Category (21): Assistants and Accoutants 
in Panchayat Union Offices, Assistants 
ın Panchayat Development Sections 
in Revenue Divisional Offices and ın 
Panchayat Development Branches’ in 
Collectorates, 


Category (ii): Jumor Assistants ın 
Panchayat Development Sections ‘in 
Revenue Divisional Offices and in 
Panchayat Development Branch ın 
Collectorates. 
These are the rules which are now 
relevant. 


8. Coming to the facts of W.P.Nos.401, 
402 and 413 of 1975, which were filed 
by three petitioners, the judgment of the 
learned single Judge shows that the 
petitioner in the first writ petition had 
qualified himself to be promoted as 
Manager as early as November, 1965 in 
accordance with the requirements’ of 
G.O.Ms.No.2115, dated 16.10.1964 and the 
other two petitioners had qualified them- 
selves by passing the® requisite tests as 
early as in May, 1966 which according 
to them, enabled them to be posted as 
Managers, and they were in fact posted 
as Managers, 


9. The grievance of the petitioners was 
that as a result of the implementation 
of G.O.Ms.No.862 dated 27.4.1968 all the 
qualified junior persons were reverted from 
the post of Manager and preference was 
given to seniors who were unqualified 
persons, This reversion was challenged 
by one of the petitioners in W.P.No.571 
of 1969. In that writ petition, the petr- 
tioner Nagarajan, expressly asked for the 


/ 
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quashing of G.O.Ms.No.862 dated 27.4.1968. 
The learned Judge held that G.O.Ms.No.862 
dated 27.4.1968 purported to make a 
change in the statutory rules by a mere 
administrative order and that the Govern- 
ment therefore, could not give effect to 
G.O.Ms.No.862. It was contended before 
the learned Judge in W.P.No.571 of 1969 
on behalf of the Government that 1n Salem 
District from where the petitioner came 
there was no person who had. become 
qualified earlier to persons occupying the 
posts of Managers and Accountants and 
who were reverted as a consequence of 
G.O.Ms.No.862 aated 27.4.1968 and that 
ıt was therefore enough ıf a mere writ 
of mandamus was issued directing the 
Government to restore the petitioner to 
the post of Manager. The learned Judge 
accepted the suggestion, and the judgment 
shows that G.O.Ms.No.862 was not expressly 
quashed, but the Government was directed 
to restore the petitioner to the post of 
Manager. The petitioner Nagarajan was 
restored as Manager on 8.5.1970. However, 
when the statutory rules were brought 
into force retrospectively by G.O.Ms. 
No.2336 dated 6.11.1972, two other peti- 
tions came up before Mohan, J. who heard 
W.P.No.401 of 1975, and making a refer- 
ence to some of the G.Os. the learned 
Judge directed that the inter-seniority 
should be refixed in accordance with the 
legal position contained in G.O.Ms.No.2155 
which was presumed to contain statutory 
rules, Consequent upon giving effect to 
the new statutory rules as promulgated 
by the notification dt. 6.11.1972, petitioner 
Manoharan got reverted and it was this 
reversion which he made a grievance of 
before Mohan, J. After referring to 
promotions and reversions made, and, when 
ıt was not disputed before the learned 
Judge that the petitioners had qualified 
themselves to become Managers by passing 
the requisite tests and that the reversions 
were Justified because the respondents 
in the case had passed the examination 
within the due dates, that ıs, before 3lst 
December, 1969, and that having regard 
to the fact that they were seniors to the 
petitioners in the lower cadre the respon- 
dents were entitled to be promoted first 
in preference to the petitioners, the 
learned Judge observed as follows: 
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"There is no rule which enables the 
authorıty to place the respondents 4 
to 7 as semors merely because they 
were so ın the lower cadre, Admıttedly 
the petitioners had qualified themselves 
to the post of Managers long before 
respondents 4 to 7 by passing the 
required tests. It 1s not necessary for 
me to deal with the nature of G.O.Ms. 
No.2155 R.D. & L.A. dated 16.10.1964 
and G.O.Ms.No.862 R.D. and L.A. dated 
27.4.1968. Since ıt ıs clearly admitted 
that there is no rule which enables 
the authority to take on the senuority 
of respondents 4 to 7 ın the lower cadre 
to that of Manager, I may incidentally 
state that G.O.Ms.No.2155 R.D. & L.A. 
dated 16.10.1964 has already been held 
to be statutory by this Court. Once, 
therefore, if the petitioners had qualified 
themselves earlier to be posted as 
Managers their seniority will have to 
be reckoned from the date of attaining 
these qualifications. Therefore the 
impugned orders will have to be neces- 
sarily quashed and they are quashed." 


10. It has to be pointed out that when 
the learned Judge referred to G.O.Ms. 
No.2155 dated 16.10.1964 as already having 
been held to be statutory by this Court, 
the learned Judge was referring to the 
decision of Alagiriswaml, J. in W.P.No.571 
of 1969. 


11, The learned Judge assumed that the 
Government Order dated 16.10.1964 was 
statutorily issued under the proviso to 


Article 309 of the Constitution of India, 
an assumption, which, it ts not disputed, 
was wholly unwarranted and unjustified. 


12. Now the Government filed appeals 
against the order of Mohan, J. in W.A.Nos. 
394 to 396 of 1979. These appeals, 
however, came to be summarily dismissed 
at the admission stage, on two grounds. 
The Division Bench, assumed once again 
that G.O.Ms.No.2155, dated 16.10.1964 
had statutory force and observed that this 
view of Alagiriswami, J. was allowed to 
become final, because the Government 
did not file any appeal. This ıs clear from 
the following observations of the Division 
Bénch (p.110): 

"It is not in dispute that on an earlier 


occasion this Court had taken the view 
that G.O.Ms.No.2155, Rural Development 
and Local Administration, dated 
16.10.1964 was statutory and that view 
of this Court was allowed to become 
final by not preferring any appeal." 


13. In view of this the Division Bench 
found that the learned Judge could not 
be said to have committed any error in 
following that decision and on that basis 
holding that the petitioners in the writ 
petitions had become qualified for appoint- 
ment as Managers earlier than respondents 
4 to 7 admittedly there being no rule 
to prefer respondents 4 to 7 on the ground 
that they were senior to the petitioners 
in the writ petitions ın the lower cadre 
of Accountant. The Division Bench thus 
dismissed the appeals. 


14, The second ground on which the writ 
appeals came to be dismissed, and rather 
unfortunately, was that the State Govern- 
ment could not be said to have been 
aggrieved by the Judgment of the learned 
Judge and therefore the appeal was not 
tenable. The relevant observations are 
as follows: 


"In any event, there being no charge 
that the petitioners in the writ petitions 
were disqualified or inefficient or were 
not honest in the performance of their 
duties, ıf at all any person who could 
be said to have been aggrieved by the 
order of the learned Judge, it ıs 
respondents 4 to 7 and the State cannot 
be said to have been aggrieved, From 
this point of viéw also, we see no justi- 
fication for admitting these appeals, 
and hence, these appeals are dismissed." 


15. There 1s no doubt that the judgment 
of Mohan, J. confirmed by the Division 
Bench, laid down a principle for the deter- 
mination of seniority. The State Govern- 
ment implemented the decision of Mohan, 
Je by issuing G.O.Ms.No.783 dated 30th 
April, 1981. The State Government's 
reading of the Judgment of Mohan, J. 
is indicated by the following passage ın 
the preamble to the Government Order 
ın paragraph 2: 

"The the writ 


High Court allowed 


age 
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petitions with a direction to the 
Government that the writ petitioners 
who had _ qualified themselves earlier 


ought to be posted as Managers over 
the unqualified persons and that their 
seniority would have to be reckoned 
from the date of their acquiring the 
test qualification." 


16. The impugned Government Order 
refers to the appeal of the State being 
dismissed by the Division Bench. Conse- 
quent upon this decision of the High Court 
the State Government decided that "the 
semority `of Accountants/Assistants/Mana- 
gers in the Panchayat Development Units 
be fixed with reference to the dates of 
their acquiring the test qualifications, The 
Director of Rural Development ıs requested 
to take action accordingly. 


17. This impugned G.O.Ms.No.783 admuit- 
tedly affects adversely several of these 
persons who held the posts of Managers 
or Accountants for whose benefit sub-rules 
(q) and (r) were added in Rule 35 of 
Special Rules. Hence a large number of 
writ petitions had been filed in this Court 
making a grievance of the impugned 
G.O.Ms.No.783 as adversely affecting them. 
The appellant in W.A.No.462 of 1981, whose 
case 1s symbolic of the common grievance 


which is made on behalf of the several 
Writ petitioners ın this Court, was 
appointed as Assistant on 2.10.1961. He 


had passed the required tests ın November, 
1968. When the original sentority list was 
made in accordance with G.O.Ms.No.862, 
dated 27.4.1968, he stood at serial No.25. 
However, when the new seniority lst was 
sought to be prepared while implementing 
the impugned G.O.Ms.No.783 issued ın order 
to implement the decision of this Court, 
his seniority went down to No.54. The 
appellant has filed in his original writ 
petition a list of Assistants appointed prior 
to 16.10.1964, who were originally promoted 
from the cadre of Junior Assistants, and 
the entries of that list would highlight 
the fact that by giving effect to the prin- 
ciple that seniority should be determined 
with reference to the date of passing the 
qualifying tests, the very purpose of 
sub-rules (q) and (r) would be defeated, 
and these rules would be set at nought. 
In view of the consequences which flowed 
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from the G.O.Ms.No.783, dated 30.4.1981, 
the appellant Syed Mohideen filed the 
writ petition. The learned Judge, who heard 
that petition, took the view that the State 
Government could not overlook the decision 
of the Division Bench of this Court in 
W.A.Nos.394 to 396 of 1979 and since 
the seniority was fixed ın accordance with 
the guidelines laid down ın the judgment 
of this Court, the petition had to be 
dismissed, That is how the appeal has 
been filed against that judgment. 


18. Since common questions were involved 
in these petitions and the writ appeal 
though the main argument was advanced 
ın the writ appeal by Mir.K.Doraiswami, 
we have heard Mr.Sukantha Raj, 
Mr.M1.P.Chidambaram, Mr,Desappan, 
Kir.Mluthuramalingam, Mr.Ramamurthi and 
Mr. Radhakrishnan on behalf of the 
petitioners, and Mr.Selvarajy, Government 
Advocate, on behalf of the Government. 


19, It 1s now conceded by all concerned, 
that the impugned Government Order had 
necessarily to be issued by the Government 
in order to give effect to the judgment 
of Mohan, J, confirmed by the Division 
Bench. What 1s, however, argued before 
us 1s that the decision of Mohan, J. as 
well as the decision of the Division Bench 
must he considered as a decision per incur- 
iam, inasmuch as not only does it proceed 
on the assumption that G.O.Ms. No.2155, 
dated 16th October, 1964, is a statutory 
rule, but that the statutory rules framed 
on 6.11.1972, 28.4.1973, 28.8.1973 as well 
as 9.8.1974, have not at all been consider- 
ed. Learned counsel have, therefore, 
contended that the view taken by Mohan, 
J. that for the purpose of seniority the 
date of acquiring the qualification or 
passing , the qualifying test should alone 
be the relevant date, should not be 
considered as binding, and, in any case, 
according to learned counsel, the said 
decision needs to be overruled, as also 
the decision of the Division Bench which 
confirmed the decision of Mohan, J. 


20. Now there is no doubt that the 
assumption that G.O.Ms.No.2155, dated 
16.10.1954 was a statutory rule is wholly 
unjustified. Aerely because in an earlier 
litigation between one of the Government 
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employees and the Government, the Court 
had wrongly assumed that G.O.Ms.No.2155, 
dated 16.10.1964 had statutory force, we 
fail to see how the State Government 
was precluded from contending to 
contrary and bringing to the notice of 
the Court in a subsequent litigation in 
the, form of a Writ Petition filed by 
another employee that G.O.Ms.INo.2155, 
dated 16.10.1964, was, in fact, not a statu- 
tory Rule and did not have any statutory 
force, not having been issued ın the 
exercise of the power conferred under 
the proviso to Article 309 of the Consti- 
tution of India, Merely because at one 
stage the Court nas proceeded on the 
footing that a particular rule has a statu- 
tory status, when ın fact that rule did 
not have the sanction of the proviso to 
Article 309 of the Constitution of India, 
we fail to see how the failure of the 
Government to appeal against the earlier 
decision could prevent the Government 
from contending that G.O.Ms.No.2155, dated 
16.10.1964 could not be treated on the 
same footing as a rule framed by the 
Governor under the proviso to Article 309 
of the Constitution, The failure to appeal 
against such a finding cannot have the 
effect of giving a rule, which does not 
have its source in a constitutional power, 
the status of a statutory rule, and in our 
view, the Division Bench was clearly in 
error ın holding that the Government could 
not contend to the contrary, more so when 
it has been established and, indeed could 
have been established even before the 
learned Judges of the Division Bench, that 
G.O.Ms.No.2155, dated 16.10.1964 was in 
fact not made by the Governor at all in 
the exercise of the power conferred under 
the proviso to Article 309 of the Consti- 
tution of India. This one circumstance, 
in our view, 1S enough to create a serious 
infirmity in the decision of the Division 
Bench, as well as the decision of Mohan, 
J. The principles of res judicata do not 
anly to such a case, because strictly, 
the netitioners were different. There could 
not have been any estoppel against the 
State, much in respect of rules which were 
promulgated later in the exercise of power 
under the proviso to Article 309 of the 
Constitution. From this infirmity* will also 


follow the second infirmity, namely that 
if there are service rules which are made 


the 


under the proviso to Article 309 of the 
Constitution, then whether one likes it 
or not, unless they are challenged as being 
ultra vires, the Court 1s bound to give 
effect to such rules, Neither the judgment 
of Mohan, jJ. nor that of the Division 
Bench shows that the very relevant and 
important rules, łe. rule 35{q) and 35(r), 
which were framed by the State Govern- 


ment relating to certain categories of 
lvianagers and Assistants, have been 
noticed, Managers and _ Assistants, or 


Accountants, for whose benefit these rules 
have been made, are entitled to the 
benefit of those rules, and they cannot 
be prevented from enforcing their rights 
under those rules, merely on the ground 
that those rules had not been brought 
to the notice of the Court on an earlier 
occasion when a similar question arose, 
or thate the State Government had not 
appealed against the earlier judgment, 
which was based on a wholly erroneous 
assumption. It also appears that, when 
a similar matter came up _ before 
K.N.Mudaliar, J. in W.P.Nos.2905 and 2550 
of 1970, the learned Judge took notice 
of these rules, and he directed the State 
Government to fix the znter se seniority 
between the writ petitioners and the fourth ` 
respondent before the learned Judge, in 
accordance with law. The order of Muda- 
liar, J. recites this fact as follows.- 


"During the hearing of the present batch 
of writ petitions, G.O.Ms.No.2336, dated 
6.11.1972 was passed by the Government 
rendering G.O.iis.No.2155, RD & LA 
dated 16.10.1964, retrospectively statu- 
tory and operative. In view of this 
change in the legal position occasioned 


by the tissue of the above G.O. and 
also the latest position prevailing in 
the Panchayat Development Unit of 


Salem District, the Assistant Govern- 
ment Pleader stated that the concerned 
authority may be directed to fix the 
inter se seniority between the present 
writ petitioners and 4th respondent 
in accordance with law and it ıs accord- 
ingly directed to do so." 


2l. We may incidentally point out that 
this decision was rendered alinost four 
years prior to the decision of Mohan, J. 
the decision of hiudaliar, J. was dated 


aat r 


Saw least 
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10.1.1973, while the decision of Mohan, 
J. ıs dated 12.12.1977. 

22, A careful reading of the decision 
of Mohan, J. would indicate that this 
decision was cited before him, but ıt 
appears that the learned judge was more 
influenced by the fact that "there was 
no rule which enabled the authority to 
place the respondents before him as 
seniors, merely because they were so in 
the lower cadre". This again, ın our view, 
would be a very wrong assumption, because 
the very rules, dated 6.11.1972 cover the 
subject for which, according to the learned 
Judge there were no rules, This circum- 
stance, ın our view, 1s enough to show 
that the decision of Mohan, J. as well 
as that of the Division Bench cannot be 
considered as a binding decision, and the 
matter has to be considered afresh, 

23, While referring to the exception $o 
the rule of stare decisis it 1s observed 
in ‘Precedent in English Law, by Rupert 
Cross, 1961 Edition, at page 130 as 
follows: 9 


"No doubt any court would decline to 
follow a case decided by itself or any 
other court (even one of superior Juris- 
diction), if the judgment erroneously 
assumed the existence or non-existence 
of a statute, and that assumption formed 
the basis of the decision. This exception 
to the rule of stare decimas 1s probably 
best regarded as an aspect of a broader 
qualification of the rule, namely, that 
courts are not bound to follow decisions 
reached per incuriam.é 


The proposition that a decision per zncuriam 
need not be followed as a binding prece- 
dent is well established. If authority 1s 
needed for the proposition, we may refer 
to the decision of the Court of Appeal 
in Young v. Bristol Aeroplane Co. Ltd 
(1944)2 All E.R.293 at 300 where Lord 
Greane, M.R. observed as follows: 


"Where the court has construed a statute 
or a rule having the force of a statute, 
its decision stands on the same footing 
as any other decision on a question 
of law. But where the Court ıs satisfied 
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that an earlier decision was given in 
ignorance of the terms of a statute 
or a rule having the force of a statute, 
the position 1s very different. It cannot 
in our opinion, be right to say that 
in such a case the court ıs entitled 
to disregard the statutory provision 
and ıs bound to follow a decision of 
its own given when that provision was 
not present to its mind, Cases of this 
description are examples of decisions 
given per 1ncur1am." 


24, The Supreme Court ın Jessa ve Rap 
dewan, (1962)! S.C.J.578= (1962)1 M.L.J. 
(S.C.) 258= (1962)1 An.W.R. (S.C.) 258= 


(1962)2 S.C.R.55= A.LR.1962 S.C.83 has 
also quoted with approval the observations 
ın Halsbury's Laws of England, Third 
Edition, Vol.22, paragraph 1687 pages 
799-800, which are as follows: 


"The court ıs not bound to follow a 
decision of its own 1f given per = i1ncur- 
zam. A decision 1S given per incuriam 

when the court has acted in ignorance 
of a previous decision of its own or 
of a court of a co-ordinate jurisdiction 
which covered the case before it, or 
when it has acted in ignorance of a 
decision of the House of Lords. In the 
former case ıt must decide which 
decision to follow, and in the latter 
it 1s bound by the decision of the House 
of Lords," 


To the type of cases referred to in the 
passage from Halsbury's Laws of England 
cited above, must also be added decisions 
which are rendered without noticing the 
crucial and relevant statutory provisions 
of rules governing the relevant controversy. 


25. After having given our anxious 
consideration to the question, we are of 
the view that we must consider the matter 
afresh. There are two Government Orders 
in this case; one 1s the impugned Govern- 
ment Order. G.O.Ms.No. 783, dated 
30.4.1981, and the other ıs G.O.Ms,.No.862, 
dated 27.4.1968. We shall, for the moment, 
ignore these Government Orders and 
consider the real and true effect of the 
relevant rules. The relevant rules, which 
we have already quoted above are rule 
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35 (q) and 35(r). It will be adyantageous 
at the outset to refer to the fact that, 
though the State Government had prescribed 
the examinations and tests by an admini- 
strative order, being G.O.Ms.No.2155 dated 


16.10.1964, the examination was held for 
the first time only in November, 1965. 
Therefore by way of concession, the 


Government directed that the passing of 
departmental tests should not be insisted 
upon as a qualification for appointment 


of Managers till December, 1969. Now, 
with reference to the ` relevant date, 
namely, 16th October, 1964, so far as 


Managers are concerned, there were two 
categories of employees those who were 
appointed as Managers prior to 16.10.1964 
and those who were appointed as Managers 
after 16.10.1964. The requirement of 
passing the departmental test came for 
the first time on 16.10.1964. The Govern- 
ment took the decision administratively 
ın G.O.Ms.No.1678 dated 7.7.1966, that 
time should be given to those persons who 
were appointed as Managers or Accountants 
before 16.10.1964 to pass the departmental 
tests within the first four chances. Passing 
the departmental tests has become 
condition for appointment to the posts 
of Manager or Accountant with effect 
from 16.10.1964. Hence, in the case of 
those who were appointed after 16.10.1964, 
and were not able to comply with this 
condition by December, 1969, which was 
the date fixed by the State Government, 
the natural consequence was, they would 
be reverted. The Appointing Authorities 
seem to be in doubt as to the implemen- 
tation of the Government's decisien dated 
27th April, 1968. This doubt, on record, 
is in the form of a query which was made 
by the Collector of Salem, to which a 
clarification was issued by the State 
Government ın Memo dated 24.2.1970. 
The query made by the Collector was as 
follows: 


"Whether juniors appointed after 
16.10.1964 will have to be reverted 
though they have since qualified now, 
and replace them by posting seniors 
though they have not yet passed the 
test in view .of G.O.Ms.No.862, R.D. 
& L.A. dated 27.4.1968." 


M.L.J.11 


The Government gave the clarification 
to the effect that "according to the 
orders issued in G.O.Ms.No.862 R.D. 
-~ & L.A. dated 27.4.1968 the promotions 
made after 16.10.1964 were purely 
temporary and the juniors appointed 
as Managers after 16.10.1964 will have 
to be reverted even though they 
(juniors) have qualified subsequently 
and they should be replaced by seniors 
though they have not yet passed the 


tests till December 1969. The test 
qualification shall be a _ pre-requisite 
for future appointment to the posts 
of Managers/Accountants viz. after 
December 1969." 
26. Admittedly, the Government took 
an administrative decision with regard 


to the requirement of passing the depart- 
ment tést. This administrative decision 
would hold the field only till such time 
as statutory rules under the proviso to 
Article 309 of the Constitution were made. 
Once statutory rules came to be made 
by the notification dated 28.8.1973 and 
it was expressly made retrospective with 
effect from 16.10.1964, the Government 
had deprived itself of its power to take 
any different admumistrative decision and 
hence, the rights of the concerned Govern- 
ment employees would have to be deter- 
mined only on the basis of the relevant 
statutory rules. Therefore, in so far as 
appointments and promotions to the posts 
of Managers, Accountants and Assistants 
are concerned, if it is found that the 
matter is squarely dealt with by rules 
made under Article B09 of the Constitution 
of India, the first rights will have to be 
determined in accordance with those rules 
only. It is in this context that rule 35(q) 
and 35(r) become very relevant. If any 
action had been taken pending promulgation 
of the rules, such actions are bound to 
be only of a temporary character, except 
of course, in such cases in which a person 
had been confirmed in his post prior to 
16.10.1964, when for the posts of Manager 
and Accountant, there were no statutory 
rules issued prescribing tests. 


to 
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27. We shall therefore proceed 
consider the scope of these rules, 
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. Tules having been given effect  retros- 
pectively from 16.10.1964, the relevant 


date for the purpose of rule 35(q) will 
be 16.10.1964, Rule 35(q) says that. 


"If any person holding the post of 
Manager or Accountant or Assistant 
in Panchayat Union Office, or the post 
of Accountant or Assistant ın the 
Panchayat Development Branch of 
Collectorates and in Panchayat Develop- 
ment Section of Revenue Divisional 
Offices as on 16th October, 1964, fails 
to pass the departmental test and 
Panchayat Development Account Test 
within the first four chances, _ their 
increments shall be postponed without 
cumulative effect until they pass the 
said tests." 


The language is plain and simple. The rule 
deals, as already stated, with persons who 
are holding the posts described therein 
as on the 16th of October 1964, which 
means that they have been appointed to 
the posts prior to 16th October, 1964, 
when there was no specification or 
requirement with regard to passing depart- 
mental tests. The rule says that, 1f such 
persons failed to pass the departmental 
tests within the first four chances, then 
their increments shall be postponed without 
cumulative effect until they passed the 
said tests. The rule therefore contemplated 
that the only action which can permussibly 
be taken in respect of those officers would 
be that they would not earn their incre- 
ments as and when they became due, if 
they did not pass the necessary tests within 
the first four chances, and they would 
earn their increments only after they 
passed the tests. The rule says nothing 
about their reversion ın contradistinction 
to the words of rule 35(r), which speci- 
fically refers to reversion, We shall refer 
to sub-rule (q) a little later. Reading 
sub-rule (r) ıt deals specifically with. 


"Such of 


those persons who were 
appointed subsequent to 16th October, 
1964, as Manager/Accountant/Assistant 


ın Panchayat Union Offices, or as 
Accountant/Assistant in Panchayat Union 
Development Section in Revenue Dyivi- 
sional Offices and in Panchayat Deve- 
lopment Branch in the Collectorates," 


THE MADRAS LAW JOURNAL REPORTS 


[1985 


and says that, "if they do not pass the 
tests before 31st December, 1969, they 
shall be reverted." This sub-rule therefore 
clearly provides that such of those persons 
who are appointed after 16.10.1964 and 
have failed to pass the tests before 3lst 
December, 1969, will have to be reverted. 
In other words, ıt 1s obligatory on their 
part to pass the tests before 3ist 
December, 1969, 1f they wanted to continue 
to hold the posts to which they were 
appointed after 16.10.1964. 


28. A small category of such persons 
who are covered by sub-rule (r) 1s carved 
out by the proviso which was added to 
this rule. This proviso, which we have 
reproduced earlier, refers to the employees 
selected from the Panchayat Union Service 
and appointed as Assistants, who have 
failed to pass the test before the 3lst 
December, 1969 and the proviso expres- 
sly requires that such Assistants shall not 
be reverted to the Panchayat Union 
Service, if they were selected by the 
Screening Committee. It may be pointed 
out that rule 35(r) requires all persons, 
who were appointed to the posts specified 
therein after 16.10.1964 to pass the 
required tests before 3lst December, 1969. 
A special treatment is given only to such 
Assistants and not to Managers or Account- 
ants, The treatment ıs that, if the Screen- 
ing Committee had selected the Assistants, 
then notwithstanding the fact that they 
have not passed the required tests before 
31.12.1969, they will not be reverted, but 
they would only face the consequence 
of their increments being postponed without 
cumulative effect until they passed the 
tests. It has also to be remembered that 
the special rule 35 deals with the aspect 
of seniority. When provision 1s made by 
adding sub-rules (q) and (r) ın a rule which 
substantively deals with semority, the only 
logical conclusion which must foilow ıs 
that the provision ın sub-rules (q) and 
(r) of rule 35 were intended for the 
purpose of determination of seniority in 
a special way. 


29. We may also at this stage refer to 
Rule 39 of General Rules which deals 
with temporary promotions. Rule 39 (a)(i) 
enables the State Government to promote 
a person from a lower category to a higher 
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category otherwise than ın accordance 
with rules, which would mean that an 
unqualified persons can be promoted, 
subject, of course, to the requirement 


that such a promotion ts necessary ın public 
interest owing to an emergency which 
has arisen requiring the vacancy to be 
filed up immediately and that there was 
likely to be undue delay in making a 
promotion in accordance with rules. What 
1s relevant for our purpose ıs general rule 
39(a)(11) which reads as follows: 


"No person who does not possess the 
qualifications, if any, prescribed for 
the said service, class or category, 
shall ordinarily be promoted under clause 
(1). Every person who does not possess 
such qualification and who has been 
or ıs promoted under clause (1) shall 
be replaced as soon as possible by 
promoting a person possessing such 
qualification." 


Rule 39 (a)(1) therefore contemplates that 
the promotion of any unqualified person 
to a post in the higher cadre must necess- 
arily be by way of a temporary measure. 
Any promotion made by way of a perma- 
nent arrangement of a person who ıs not 
qualified will be clearly in breach of the 
relevant recruitment rules. The express 
provision made in rule 39(a)(1i) that "every 
person who has been temporarily promoted 
has to be replaced, as soon as possible, 
by promoting a person possessing such 
qualifications," is indicative of the fact 
and rightly so - that there should never 
be a regular promotion in any clear 
vacancy unless the person is qualified. 
Now if we read special rules 35(q) and 
35(r) of Ministerial Service Rules in the 
light of general R.39 ıt ıs obvious that 
the provisions of Rule 35(q) and 35(r) were 
intended to prevent the consequences which 
would otherwise have followed, as a result 
of rule 39(a)(u1) Though for the first time 
test qualification for the posts of Managers 


and Accountants were ‘introduced in 1964 
with effect from 16.10.1964, so far as 
Assistants were concerned, only = in 


G.O.Ms.No.2336, dated 6.11.1972, it was 
prescribed as a statutory rule. The position 
therefore clearly ıs that, unqualified 
persons promoted to the posts of Managers, 
Accountants or Assistants after 16.10.1964 


had to be reverted back, because their 
promotions were temporary by virtue of 
general Rule 39(a)(11), when as a result 
of special rule 35(q) all persons who were 
appointed as Managers or Accountants 
or Assistants prior to 16.10.1964 were 
relieved of the consequences of the effect 
of rule 39(a){i1) the obvious intention was 
that their appointments were not treated 
to be of a temporary nature, but those 
appointments were given a finality. The 
fact that they have not been reverted 
and were entitled to continue ın the 
respective posts would itself indicate that 
the appointments were treated as sub- 
stantial appointment by the framing of 
Rule 35(q). Hence those persons who were 
appointed prior to 16.10.1964 would 
necessarily become seniors to all those 
who were appointed after 16.10.1964. : 


30. When we come to the appointments 
to those posts made after 16.10.1964 their 
respective placements would have to be 
determined in accordance with rule 35(r). 
No difficulty would be faced in the case 
of promotees after 16.10.1964. If they 
have failed to pass the necessary tests 
before 31.12.1969, and if they are not 
persons who fall under the proviso to rule 
35(r), then they would all’ be reverted. 
The categories of persons dealt with under 
rule 35(r) would consist of two types: (i) 
those who had passed their examinations 
at different points of time, but prior to 
3lst December, 1969, and (11) those who 
were selected by the Screening Committee 
and would be entitled to the benefit of 
the proviso to rule 35(r). Strictly speaking, 
the case before Mé8han, J. was concerned 
with the first category of those employees, 
that ıs, those who had passed their exami- 


nations at different points of time, but 
before 3lst December, 1969, all of them 
having been appointed after 16.10.1964, 


Some of the persons who were junior to 
those appointed earlier, but all of them 
appointed after 16.10.1964, had passed 
their examinations earlier. Now ıt ıs in 
that class of cases that 1s was directed 
that the passing of the qualifying tests 
would be determinative of seniority. Now 
one thing which has to be appreciated 
is that, when Rule 35(r) was framed, in 
so far as Assistants were concerned, the 
passing of § examination before 3ist 
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December, 1969, was only relevant for 
the purpose of further promotion. If juniors 
had passed their examinations earlier than 
the seniors, ın the category of employees 
appointed between 16.10.1964 and 
31.12.1969, the question ıs whether merely 
by virtue of having passed the examination 
they would become senior to persons who 
had not passed the tests, but who were 
appointed after 16.10.1964, AIl of these 
are persons who were not liable to be 
reverted at all, because they had passed 
the examinations prior to 3list December, 
1969. As between themselves, they were 
allowed to continue to be Assistants up 
to 3lst December, 1969, without having 
passed any examination. Once this position 
is accepted, that is, that in the absence 
of any express intention in Rule 35(r) that 
those who had passed the examination 
earlier would become senior to those who 
passed the examination later, ıt would 
be difficult to hold that rule 35(r) contem- 
plated the passing of the exammation “as 
a criterion for determining seniortiy a1nter 
se between those who fall within rule 35(r). 
Mohan, J. seems to have taken the view 
that there is no rule to the contrary which 
enables those who have passed: the exami- 
nation later to be treated as seniors than 
those who have passed the examination 
earlier. With respect to the learned Judge, 
he seems to have lost sight of the fact 
that rule 35(r) treats alike different 
categories of persons, ‘who were all permit- 
ted to continue in the posts and they haye 
been given the facility of passing the 


examination up to 3lst December, | 1969. 
Once they satisfied that condition of 
passing the examination’. before  3lst 


December, 1969, unles$ there 1s an express 
provision in the rule which, as between 
themselves, requires them to be treated 
differently for the purpose of promotion 
all those persons covered by rule 35(r) 
will have to be treated in the same 
manner. The same reasoning would apply 
to those who were entitled to the benefit 
of the proviso, because the effect of the 
proviso is that such persons cannot also 
be reverted, Their seniority will not become 


material, because for the purpose of 
further promotion, they will still have 
to pass the qualifying examinations, and 


their cases will have to be considered 
on the same footing as of those who have 
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qualified after 31st December, 1969. There- 


fore, notwithstanding the fact that they 
will retain their placement in that post 
with reference to the date of their 
appointment, when ıt comes to their 
promotion and consideration of their.: 
chances of further promotion, they will 


have to be considered on the footing that 
they have passed the examinations after 
31.12.1969, and, while doing so, their case 
will have to be considered only by refer- 
ence to the dates on which they have 
qualified themselves and their seniority 
fixed on such dates. 


31, We may therefore proceed on the 
basis that rule 35(r) positively permits 
the continuance of persons specified therein 
in their respective posts up to 31.12.1969 
and they were not liable to be disturbed 
in their placement of seniority merely 
on account of the fact that some of the 
jumors have passed their examination 
earlier and some of the seniors have passed 
later. 


32. In so far as junior Assistants are 
concerned sub-rules (q) and (r) do not apply 
to them at all, and their promotions will 
be dependent upon their qualifying for 
the post of Assistants. Rules 35(q) and 
35 (r) are special rules and they must 
prevail over the general rules, in so far 
as preference to qualified persons in the 
matter of appointment is concerned. Once 
we appreciate the correct scope of 
sub-rules (q) and (r) then the principle 
which is applicable for determining senior- 
ity will be that seniority in cases covered 
by sub-rules (q) and (r) will be dependent 
upon their continuous length of service, 
and that will be the semority which will 
have to be considered, when the question 
of promotion arises. 


33. There are further sub-rules (s), (t), 
(u), (v) and (w) in rule 35 but those rules 
do not relate to seniority’ directly, but 
they provide for certain exemptions, 
Sub-rules (s) and (t) are not relevant for 
our purpose, They deal with certain tests 
which need not be passed by certain 
categories of persons. i 


34. Sub-rule (u) provides that nothing 
contained in’ the Special Rules will apply 


+ 
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to persons who held the posts of Mana- 
gers/Accountants/Assıstants ın Block Deve- 
lopment Offices or in the posts of Assis- 
tant/Accountant in the Offices of the 
Collectorate in Panchayat Development 
Branch or ın Panchayat Development 
Section ın Revenue Divisional Offices, 
on 16th October, 1964 or in the post of 
Superintendents/Assistants in the Admuini- 
strative Branch of the Office of the 
Director of Rural Development on 12th 
January, 1970 so far as the posts which 
they held on those dates. This is a rule 
again by way of exception with which 
we are not concerned, Sub-rule (v) applies 
to the appointment to the posts of Assis- 
tant or Superintendent after 12th January, 
1970 in the Office of the Director of 
Rural Development; and this rule provides 
that, 1f a person fails to pass the depart- 
mental tests and Panchayat Development 
Account Test within the first four chances 
commencing from the examination held 
in May, 1970 he shall be reverted. These 
rules are not relevant for our purpose. 
They will have to be taken into account 
in such of those instances wherein such 
concessions are applicable. 


35. The working of these rules can best 


be illustrated by taking a few instances 
from the petitions which have been argued 
before us. In the writ appeal itself as 
we have already pointed out, the appel- 
lant Syed Mohideen was placed at serial 
No.25, because, though he had been 
appointed as Assistant on 2.10.1961, he 
passed the examination only in November, 
1968. Now that placement is sought to 
be disturbed, because other persons who 
were appointed later to him as Assistants 
had passed the examinations much earlter 
and they were sought to be promoted. 
Irrespective of whether he passed the 
examination or not, he could not have 
been reverted, having regard to rule 35(q). 
Consequently any fresh appointees to the 
cadre of Assistants after 2.10.1961 must 
necessarily be placed lower in the list 
of seniority to the, appellant Syed 
Mohideen. : i 


36. Two Assistants, P.Krishnarajy and 
H.M.Ali Baig, are represented before us, 
having been ordered to be impléaded at 
their instance in the writ appeal. It will 
be advantageous to tabulate the dates 
of appointments with the number in the- 
seniority list of 1974, and as now 
contemplated, as follows: 





No. in the 1974 


Date of Appointment 


Date of passing 





Seniority list Name the Examination 
25 Syed Mohideen 2.10.1961 ° November, 1968. 
94 H.M.Ali- Baig 19.10.1966 May, 1968. 

122 P.Krishnara] 26.8.1967 November, 1968. 
37. Now the proposed seniority list as up from 122 to 17. If G.O.Ms.No.783 is 


a result of impelmenting G.O.Ms.No.783 
dated 30.4.1981 has resulted in Syed 
Mohideen going down from serial No.25 
to 54 in the new list, 'H.M. Ali Baig going 
up from $4 to 48; and P.Krishnaraj going 


implemented there is no doubt that this 
will be the result, because Krishnaraj has 
passed the examination as early as in 
November, 1966; H.M.Ali Baig has passed 


‘the examination in May, 1968 and Syed 
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Mohideen has passed the examination in 
November, 1968. However, having regard 
to the specific and special provision ın 
Rule 35(1), Syed Mohideen being already 
an Assistant on 16.10.1964 and not liable 
to be reverted at all, his placement could 
not have been disturbed, notwithstanding 
the fact that he passed the ‘examination 
only in November 1968. Syed Mohideen's 
passing the examination only in November, 
1968, would become material for the 
limited purpose of considering as to when 
he should be treated as qualified for 
promotion to the higher post, if his name 
had to be considered under the normal 
rule. Undoubtedly P.Krishnaray and H.M.Ah 
Baig were appointed after 16.10.1964, and 
prior to 31.12.1969. Between themselves, 
Baig 1s senior with reference to the date 
of appotntmént and Krishnaraj ıs junior. 
Both of them haVe passed the qualifying 
examination prior to 31.12.1969. | There 
is therefore no question of any disturbance 
of their inter se seniority; Baig woul 
always be senior to Krishnaraj ın the 
category of Assistants, he having passed 
the examination prior to 31.12.1969, 


38. In W.P.No.6403_ of 
Mr.Chidambaram appears, the first eight 
of the petitioners were appointed as 
Managers in the Panchayat Union Offices 
on several dates between 8.9.1965 and 
26.12.1969. As between themselves, they 
would fall under rule 35(r), and, if they 
have passed the examination before 
31.12.1969, then they would be entitled 
to placement with reference to their date 
of cain as contemplated by rule 
35(r). 


1982, ın which 


. \ 


39. When We come to W.P.Nos.20, 21, 
22, 23 and 24 of 1982 and 10995 and 10996 
of 1982, which were argued by Mr.Sukan- 
tharaj, 1t appears that the petitioners have 
come up merely to quash G.O.Ms.No.783, 
which according to ‘them, was going to 
affect them adversely. However, as rightly 
argued by the learned Government Pleader, 
on the basis of the dates of the appoint- 
ment, it appears to us that would neither 
be covered by rule 35(q) nor by rule 35(r). 
These petitioners were undoubtedly appoint- 
ed. as Assistants on 16.11.1966, 22.8.1966, 
7.6.1966, 20.8.1966 and 13.10.1968 respect- 


~.-ively. If this fact alone is to be considered 
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undoubtedly they belong to the category 
contemplated by rule 35 (r). But the second 
requirement of passing the examination 
before 31.12.1969 has not been satisfied 
in the case of these petitioners, because 
it 1s not disputed that they have passed 
the tests only after that date, namely, 
9.11.1972, 16.11.1973, 8.11.1973, 6.5.1970, 
14.5.1971 and 11.11.1971 respectively. 
Havıng regard to these dates, and it not 
havıng been shown that these persons fall 
within the proviso to rule 35(r), they were 
all lable to be reverted, and their senio- 
rity, 1f at all, in the cadre of Assistants, 
would have to depend upon when they 


are promoted subsequently by way of 
regular promotion after passing the 
necessary tests. , 

40. When we indicated to the learned 
Government Pleader that this was how 
Rules 35(q) and 35(r) should work the 
learned Government Pleader that those 


who fell under the two categories specified 
in Rules 35(q) and 35(r) were not entitled 
to have their seniority over those who 
were promoted on the basis of their quali- 
fications. The learned Government pleader 
contended that the limited effect of rule 
35(q) and 35(r) was that reversion was 
being prevented and that this was in the 
nature of a protection to employees who 
were already promoted, Apart from this, 
according to the learned Government 
Pleader, there was no other purpose ın 
making rules 35(q) and 35(r), We have 
already indicated earlier that rule 35(q) 
was intended not merely for the purpose 
of avoiding the effect of rule 39(a)(1), 
but the further consequence of that 
sub-rule was that the employees who fell 
within that sub-rule have acquired a right 
to continue in their respective posts, 
without earning increments, up to their 
date of superannuation, and they could 
be treated as validly holding the posts 
with reference to their respective dates 
of appointment. This would necessarily 
enure for their benefit in so far as the 
determination of their placement in the 
seniority hist was concerned, 


41, An argument was advanced before 
us, while attacking G.O.Ms.No.783, by 
Mr.sukantharaj, that the said Government 
Order violated the statutory provisions 
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in regard to conditions of service in the 
General Rules Rr.19,27 and 36, and that 
the Government Order was being imple- 
mented without giving any opportunity 
to the petitioners to show why they should 
not be reverted. The first contention, in 
our view, has no substance. We have taken 
the view that Rr. '35(q) and 35(r) are 
Special Rules and Special Rules must 
prevail over General Rules. With regard 
to the contention that the Government 
Order was being implemented without giving 
an opportunity to the petitioners to show 
cause why they should not be reverted, 
it is obvious that the step which the State 
proposed to take after G.O.Ms.No.783 was 
issued was to make a provisional list ın 
accordance with G.O.Ms.No.783 and invite 
objections. The provision for inviting 
objections would afford sufficient oppor- 
tunity, though we have already indicated 
that, on facts placed before us, ıt does 
not appear that G.O.Ms.No.783 was of 
any consequence to the petitioners. 


42, Mr.Desappan has referred us to the 
decision in Vıjayadevaraj v. G.V. Rao, 
( 1983) l S.L.R.292= ( 1982)2 Karn. L.J.97= 
(1982)2 S.L.J.399. This is a decision of 
the Karnataka High Court in which it has 
been held that the term 'seniority' in public 
service is length of service in the very 
same grade or cadre. On principle there 
can be no dispute over this proposition, 


43. Seniority ts one of the important 
matters relating to the conditions of 
service, because it has a direct bearing 


on the question of promotion to the next 
higher grade. Where promotion to the next 
higher grade is based on the principles 
of seniority and merit, the seniority of 
an official becomes important, because 
where a senior official 1s suitable for 
promotion, he is entitled to get promotion 
on the basis of his seniority in preference 
to juniors. Even in cases where promotion 
1s based on selection, seniority is also 
important, because where persons are 
selected to the next higher post on the 
basis of merit and suitability from among 
persons of equal merit, a senior 1s entitled 
to be preferred for appointment. See Sant 
Ram Sharma v. State of Rajasthan, (1968)1 
S.C,J.672: (1968)! S.C.R.ill= A.LR.1967 
S.C.1910 at 1916. 


44, The General principles in our view 
for fixing seniority are now well esta- 
blished. Seniority is always counted from 
amongst persons holding similar posts with 
similar status. Persons holding permanent 
or substantive posts are always treated 
as seniors to persons holding appointments 
on temporary or officiating posts. On this 
basis, those who were already covered 
by R.35(q) would be seniors to those 
appointed to their respective posts after 
16.10.1964, 


45. Mr.Desappan has also referred us 
to the decısion of this Court in Venkata- 
raman Və Director of Postal Services, 
(1970) 11 M.L.J.49. In that case the 
Division Bench was concerned with a 
Circular issued by the Post and Telegraph 
Department, which provided that ın the 
matter of confirmation for the purpose 
eof seniority of persons, who had passed 
the examination, whether officiating or 
not, tt would be refixed in accordance 
with the date of their passing the exami- 
nation. The Division Bench, while laying 
down the law, held that though it would 
be open to the authorities to fix the 
seniority before persons were promoted 
to the accountants grade on the date of 
their qualifying by the examination, once 
a number of people had been promoted 
and had begun to officiate in the higher 
grades all of them being qualified at the 
time of their promotion to officiate by 
having passed the examination, it would 
be discriminatory to ignore the semority 
by the length of service and revert to 
the date of passtng the qualifying exami- 
nation for that ‘purpose, The Division Bench 
took the view that to introduce a distinc- 
tion in the matter of confirmation and 
seniority on the basis of the date of 
passing the examination would be intro- 
ducing a totally irrelevant consideration 
for the purpose of confirmation. We 
respectfully agree with the view taken 
by the Division on Bench, 


46. We need to consider separately only 
one contention which was advanced by 
Mr.Ramamurthy, who appears in W.P.No. 
10617 of 1982. His contention that the 
judgment of Mohan, J. was not correct 
and was per incuriam has already been 
accepted by us. His second contention 
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is that the Government was competent 
to file an appeal, which was held to be 
incompetent by the Division Bench, This 
contention must be accepted. With great 
respect to the learned Judges of the 
Division Bench, 1t appears to us difficult 
to appreciate how, when a particular power 
of the State Government for making a 
seniority list has been struck down by 
the High Court, the State Government 
cannot be said to be an aggrieved party 
entitled to challenge the correctness of 
that decision before the appellate Court 
on the ground that the Government's policy 
decision was a right decision, The only 
forum where the State Government, whose 
policy decision has been struck down by 
a single Judge can challenge that decision 
is the Division Bench where the State 
Government must come by way of appeal. 


The State Government was expressly made 
a party to the writ petition, an apart 
from two other officers of the State 


Government, who were respondents 1 and 
2, the State Government was respondent 
No.3. The case of the State Government 
was that the list that was prepared in 
accordance with G.O.Ms.No.862, the princi- 
ples of which later on were incorporated 
in statutory rules, reflected the correct 
principle on which the seniority list would 
have to be framed, If this contention was 
rejected, the State . Government was 
~ competent to canvass before the appeal 
Bench that under Rr.35(q) and 35(r) the 
State Government had laid down the 
' correct principle, for the purpose of 
' preparing the semority list. We must there- 
' fore, respectfully differ from the view 
taken by the Division Bénch that the State 
Government was not an aggrieved party. 
-4 Undoubtedly, if the decision went against 
the respondents who were parties to the 
proceedings, they would be _ entitled to 
appeal, because, whether it was ‘the right 
of the petitioners or the right of the 
respondents, how those rights have to be 
determined by the State Government 1s 
a matter of policy decision and the State 
Government is entitled to canvass that 
the view taken by it while laying down 
in the policy decision was correct. 


47. Having regard to what we have stated 
earlier, the propositions which follow may 
aa down: 
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(1) As a result of making R.35(q), any 
person who was already promoted to the 
post of Manager, Accountant, or Assistant 
in the Panchayat Union Offices or the 
Post of Accountant or Assistant in the 
Panchayat Development Branch of Collecto- 
rates and the Panchayat Development 
Section of Revenue. Division Offices as 
on 16.10.1964 could not be reverted, 
notwithstanding the fact that he had failed 
to pass the qualifying tests. 


(2) The consequences of such failure to 
pass the qualifying test was simply that 
his imcrements are postponed without 
cumulative effect until he passed the said 
tests. His further promotions and seniority 
would be dependent upon passing the tests. 


(3) All those persons who were appointed 


subsequent to 16.10.1964 to the posts 
mentioned above, were given the facility 
of passing the examination before 


31.12.1969 failing which 
be reverted. 


they would all 


(4) Only such persons who were selected 
from the Panchayat Union Service by the 
Screening Committee and appointed as 
Assistants would not be reverted to the 
Panchayat Union Service, but their 
increments would be postponed without 
cumulative effect, until they passed the 
tests. Their further promotions and 
seniority therein would be dependent upon 
the passing of the tests. 


(5) In the category of employees who fell 
within R.35(q), their seniority would be 
determined with reference to their date 
of appointment. z 
(6) In the category of persons referred 
to in R.35 (r) and who were promoted 
before 31.12.1969, including persons who 
had the benefit of the proviso to that 
rule, their seniority would be determined 
inter se with reference to the respective 
dates of their appointment. 


(7) Persons who were promoted to the 
posts mentioned in R.35(r) after 31st 
December, 1969 would be junior to the 
persons who were already covered by 
R.35(r), and their seniority inter se would be 
determined with reference to the respective 
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5i. W.P.Nos.6401 of 1981, 10427, 10497 
and 10548 of 1982, 1653, 3892 and 5320 
of 1983 which have been filed by the 
respective petitioners for the issue of a 
writ of mandamus directing the Government 
to implement G.0.Mis.No.783 dated 
30.4.1981 must stand rejected in the view 
we have taken. 


52. Since G.O.Ms.No.783 dated 30.4.1981 
has been quashed by us, the consequence 
is that any list made on the basis of that 
Government Order will also automatically 
become ineffective. The appointing authori- 
ties are now directed to make fresh lists 
of seniority in the respective cadres in 
the light of the above decision. 


53. There will be no order as to costs, 


R.S. Ordered accordingly. 


IN THE HIGH COURT OF JUDICATURE 
AT MADRAS. 
Present:- V.Ratnam, J. 


*C.R.P.No.2441 of 1984. 
8th January, 1985. 


Sundaram Petitioner* 
Ve 
Jothi Bai Respondent. 


Tamil Nadu Buildings (Lease and Rent 
Control) Act (XVIII of 1960), section 
10(3)(a)(1) - "Occupation" - Does not 
connote mere possession. 


A careful consideration of the provisions 
of the Tamil Nadu Buildings (Lease and 
Rent Control) Act clearly points out that 
there ıs a recognition even thereunder 
of a well-marked distinction between 
‘occupation’ and ‘possession’. "Occupation" 
means the act of occupying and connotes 
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t 
either actual presence in the building with 
an intention to do so and would compre- 
hend a case where with such an intention, 
the building is made ready or kept ın 
readiness for such use with all the 
essential requirements either for residence 
or for carrying on business, as the case 
may be as manifested at least by some 
overt act in that behalf. In other words, 
occupation of a premises undoubtedly would 
include possession of ıt though , mere 
possession of it alone may not be sufficient 
to constitute ‘occupation’. [Para.7] 


C.S.Pillaa v. Capt. M.A Murugarajy (1983)2 
M.L.J.310, dissented from. 


Cases referred to:- 


Controller G.Rukman1 
Ammal, A.l.R.1971 Mad.342: 84 L.W.90; 
R.M.Kuppu Sah v. Rajaram Sah, (1979) 
92 L.W.b65; C.S.Pillai Ve Captain 
MeA.Murugaraj, (1983)2 M.L.J.310; Baimla 
Devi v. First Addl. Dist. Judge, (1984)1 
R.C.J.489: (1984) A11.W.C.603: (1984) 
2 All.Rent Case.l: (1984) 10 A11.L.R. 
457: (1984)2 S.C.C.582= A.I.R.1984 
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Lımıted v. Athanassoglu, (1948)2 All 
E» R./22;3; Dr.Mohammed Ibrahim v. Ahmed 
Khan, (1950)1 M.L.J.552: 63 L.W.410= 
A.I.R.180 Mad.556; Firm Ram Kishnu Shah 
Ve Jamuna Prasad, A.1I.R.1951 Patna 469; 
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Cantonment Board v., Dipak Parkash, 
(1963)1 S.C.R.196: A.I.R.1963 S.C.963; 
R.P.Mehta v. I.A.Sheth, (1965)2 SCJ: 


608: (1964)8 S.C.R.l: A.I.R.1964 S.C. 
1676; Bega Begam v. Abdul Ahad Khan» 
(1979)1  S.C.C.273: (1979)2 S.C.R.1: 


A.1.R.1979 S.C.2724; Babu Singh v. Rajku- 
mari Jain, (1982)1 S.C.J.229: (1982)1 
S.C.C.520: A.1.R.1982 S.C.810; Mrs. 

Gorı Devı ve Shama Rao, (1983)2 MoLeJ< 
223: 96 L.W.516: (1983)2 R.C.J.557; 
The Queen v. St.Pancras Assessment 
Committee, (1877)2 Q.B.D.581; In re 
Garland, Eve v. Garland, (1934) Ch.620: 
103 L.J.Ch.287; The King v. Ditcheat, 
(1982) 9B and C.176: 109 E.R.66; Martin 

Estates Company Ltd. v. Watt and Hunter, 
(1925) N.Ir.79; Rex Ve St.Pancras, 
(1877)2 Q.B.D.5813 Krishnalal Ishwar 
Lal Desai v. Bas Vijker, (1965)2 S.C.J. 
608: (1964)8 S.C.R.j= A.I.R.1964 S.C. 
1676. 
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K.Padmanabhan of Kurian, Arumugam and 


Joseph, for Petitioner. 


M. Raghavan for 


Respondent. 


for T.V. Ramanujam, 


The Court made the following ` 


ORDER:- The tenant, against whom the 
Appellate Authority has passed an order 
for eviction, on the application, of the 
landlady, the respondent herein, under 
Sections 10(2)(1) and 10(3)X(a)(ı) of the Tamil 
Nadu Buildings (Lease and Rent Control) 
Act, 18 of 1960, as amended by Act 23 
of 1973 (heremafter referred to as ‘the 
Act'), ıs the pet'tioner herein, 


2, The respondent is the owner of the 


premises bearing No.14, Old Slaughter 
House Street, Choolai, Madras-600 007, 
and the petitioner herein ıs a tenant 


therein on a monthly rent of Rss30, the 
tenancy being _ reckoned according to the 
English calendar month, According to the 
case of the respondent, she 1s living in a 
rented premises and bona fade _ requires 
the bouse in the occupation of the peti- 
tioner for her own use and occupation. 
It was the further case of the respondent 
that three other tenants, who were m 
occupation of different portions of the 
premises, had already vacated realising 
the bona fidesof the requirement of the 
respondent and though the petitioner was 
approached by the respondent with a 
request that the petitioner should deliver 
vacant possession, the petitioner merely 
promised to do so as soon as he was able 
to secure suitable accommodation, but 
did not vacate as promised, for more than 
a year, with the result that the other 
portions which had fallen vacant had also 
been kept vacant, as till such time the 
petitioner vacates from the building in 
his occupation, the entire building cannot 
be occupied by the respondent for her 
use, Stating that she was not occupying 
any residential building of her own in 
Madras City and that she required the 
premises in the occupation of the petitioner 
for her own use and occupation and further 
charging the petitioner with having commit- 
ted wilful default ın payment of rents 
for the months of June and July, 1982, 
the respondent filed R.C.O.P.No,4025 of 
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1982, praying for an order of eviction 
against the petitioner. 


3. In his counter, while admitting the 
tenancy in his favour as well as its terms, 
the petitioner denied that the respondent 
was residing in a rented premises. The 
petitioner put forth the plea that though 
three other tenants had already vacated, 
the respondent had not occupied those 
portions, but had left the same idle 
without use and that established that the 
respondent was only anxious about evicting 
the petitioner with a view to let out the 
premises to others and, therefore, her 
requirement is not bona fade. Referring 
to the wilful default in the payment of 
rents attributed to the petitioner, he stated 
that the rent for the month of July, 1982 
was paid on 8th August, 1982, and received 
by the husband of the respondent, who 
then warned the petitioner that he should 
vacate by the end of September, 1982 
and that a similar warning was also given 
a week hence and this necessitated the 
writing of a letter by the petitioner on 
lith August, 1982, to the effect that if 
the husband of the respondent did not 
turn up on or before 15th September, 1982, 
for collecting the rent for August, 1982, 
he would be obliged to send the rent for 
that month by money-order. Despite this, 
according to the petitioner, the husband 
of the respondent did not turn up to 
collect the rent and in accordance with 
the letter, the rent for August, 1982 was 
sent by money-orcer on 16th September, 
1982, which, however, was refused by the 
respondent. Thus, according to the peti- 
tioner the rents upto July, 1982 had been 
paid by him and he also expressed his 


readiness and willingness to tender the 
rents for August and September, 1982 
and stated there was no default, much 
less wilful default ın the payment of 
rents for the period mentioned ın the 
application for eviction. 

4, Before the Rent Controller (VIII 
Judge, Court of Small Causes), Madras, 


Exs.P-1 to P-7 were marked on behalf 
of the respondent and her husband was 
examined as P.W.1 while, the petitioner 
exainined himself as R.W.1 besides exhibit- 
ing Exs.R-1 and R-2. The learned Rent 
Controller, on a consideration of the oral 
as well as the documentary evidence, found 


b 
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that there was no reason for accepting 
the evidence of P.W.1] and rejecting the 
testimony of R.W.1 and concluded that 
because P.W/.1 did not go to receive the 
rent for August, 1982 ın accordance with 
the notice issued by the petitioner, the 
rent had been sent by money order on 16th 
September, 1982 and, therefore, the peti- 
tioner has not committed wilful default 
in the payment of rents. Dealing with 
the requirement of the respondent for 
her own use and occupation, the learned 
Rent Controller held that the respondent 
was not owning any other building in the 
city of Madras, that having regard to the 
size of her family, the portions, which 
had already fallen vacant, would be suffi- 
cient to accommodate her and the members 
of her farmly and that the respondent 
was anxious to secure an order for eviction 
against the petitioner with a view to get 
higher rent for the portion ın his occupa- 
tion and, therefore, the requirement of 
the respondent 1s not bona fade. On those 
conclusions, the application for eviction 
filed by the respondent herein was dismis- 
sed. Aggrieved by that, the respondent 
herein preferred an appeal in R,C.A.No.1439 
of 1983 to the Appellate Authority (IV 
Judge, Court of Small Causes), Madras. 
On a reconsideration of the evidence, the 
Appellate Authority found that the peti- 
tioner had not established payment of rents 
for the months of June and July, 1982 
and that the non-payment of rent was 
wilful as well. Dealing with the require- 
ment of the respondent for her own use 
and occupation, the Appellate Authority 
found that the respondent did not occupy 
a residential building of her own in the 
city of Madras and that though three 
portions had fallen vacant, they had been 
kept vacant under lock and key, as those 
portions were not sufficient and the 
respondent required the entire house for 
her own use and occupation after certain 
repairs and alterations and, therefore, 
that would not in any manner detract from 
the bona fades of the requirements of the 
respondent. It was further pointed out 
by the Appellate Authority that the suffici- 
ency or otherwise of the accommodation 
and the size of the family of the respon- 


dent were all matters not relevant for 
consideration of the bona fades of the 
requirement and (finally, the Appellate 


Authority pronounced ın favour of the 
bona fide requirement of the respondent 
for her own use and occupation. On those 
conclusions, the dismissal of the application 
for eviction by the Rent Controller was 
set aside and an order for eviction was 
passed against the petitioner. It ıs the 
correctness of this order that ıs challenged 
in this Civil Revision Petition. 


5. The learned Counsel for the petitioner 


first contended that even according to 
the Appellate Authority, thiee other 
portions in the same premises had fallen 


vacant and had been kept under lock and 
key by the responcent and that would 
amount to occupation by the respondent 
of a residential building of her own disenti- 
tling her from praying for an order of 
eviction against the petitioner under section 
10(3)Xa)ı) of the Act. Rehance ın this 
connection was placed on the decisions 
th .Accommodation Controller v. G.Rukmam 
Ammal, AJ.R.1971 Madras 342= 84 L.W.90, 
R.M.Kuppu Sah v. Rajaram Sah, (1979) 
92 L.W.165, C.S.Pillaa v., Captain M.A. 
Murugaraj, (1983)2 NM.L.J.310 and Bimla 
Devt v. Ist Additional District Judge, 
(1984)1 R.C.j.489= (1984) AILLW.C.603= 
(1984)2 All.Rent.Case.l= (1984) 10 AILL.R. 


457= A.LR.1984 S.C.1376= (1984)2 S.C.C, 
582. On the other hand, the learned 
Counsel for the respondent Mr.M.Raghvan 


submitted, drawing attention to some of 
the provisions of the Act, that there ıs 
an inbuilt but well marked = distinct:on 
between ‘occupation’ of the premises and 
mere holding of or contro! over the 
premises and that occupation would be 
a matter cf intenfion manifested or disclo- 
sed by actual user or an overt act of 
user ın one or more methods with refer- 
ence to the premises in question. Indeed, 
the learned Counsel for the respondent 
even argued that physical occupation of 
the residential premises and the user there- 
of alone amounts to occupation as contem- 
plated under section 10(3){a})(1} of the Act. 
Support for this contention was sought 
to be drawn from the decisions in Langford 
Property Company Limited v. Athanassoglu, 
(1948)2 All E.R.722, Dr.Ħoham med Ibrahim 


ve Ahmed Khan, (1950)1 M.L.J.952= ALR. 
1950 Madras 556= 63 L.W.410, Farm Ram 
Kishnu Shah v. Jamuna Prasad, A.1.R.1951 


Patna 469, Cantonment Board v. Dipak 


a? 
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Prakash, (1963)1 
S.C.963, R.P.Mehta v., I.A.Sheth, (1965)2 
S.C.J.608= (1964)8 S.C.R.l= A.1.R1964 
S.C.1676, Accom modation Controller v. 
Rukmamı Am mal, A.l.R.1971 Madras 342= 
84 L.W.90, Bega Begum v. Abdul Ahad 
Khan, (1979)1 S.C.C.273= (1979)2 S.C.R.1= 
A.l.R.1979 S.C.272, Babu Singh v. Rajku- 
marı Jaın, (1982)1 S.C. J.229= (1982)1 
S.C.C.520= A.I.R.1982 S.C.810, Mrs.Gorı 
Devı v. Shama Rao, (1983)2 M.L.J.223= 
96 L.W.510= (1983)2 R.C.J.557 and Bımla 
Devi v. Ist Additional District Judges 
(1984)1 R.C.J.489= A.I.R.1984 S.C.1376= 
(1984)2 S.C.C.582. 


6 There is no dispute’ that three 
portions which had been under the occupa- 
tion of tenants had since fallen vacant. 
There is also no dispute that the respon- 
dent ıs living in a rented premises and 
that she does not own any other building 
except door No.57, Mannappa  Mudali 
Street, Korukkpupet, Madras-21,. a portion 
of which 1s in the occupation of the peti- 
tloner. Even as per paragraph 8 of the 
counter of the petitioner, the respondent 
had not occupied the portions which so 
fell vacant. The husband of ,the respondent, 
examined as P.W.1, in the course of his 
evidence,. has stated that the portions which 
had fallen vacant already are insufficient 
and that the portion in the occupation 
of the petitioner ıs also necessary and 
that was the reason why the portions which 
had fallen vacant already were not 
occupied. Even the petitioner, in the course 
of his chief examination as R.W.1, has 
stated that the respondent did not occupy 
the vacant portions and that she ıs not 
in occupation of those Premises. It 1s thus 
made out frem the evidence of P.W.1 as 
well as R.W.1 that there is’ no physical 
occupation of the premises which had fallen 
vacant, by the respondent. Nevertheless, 
ıt is stated on behalf of the petitioner 
that inasmuch as the respondent had been 
able to secure vacant possession of three 
portions, she should be considered to be 
ın occupation, within the meaning of 
Section 10(3){a)(1) of the Act and would, 
therefore, be disentitled to seek an order 
for eviction against the petitioner. In other 
words, the petitioner desires the court 
to interpret the word "occupying" occurring 
ın section 10(3)(a)(1) of the Act as equiva- 
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lent to mere holding or connoting mere 
"possession", 


te It 1s necessary at this stage to briefly 
examine the provisions of the Act with 
a view to ascertain whether a distinction 
has been maintained between "occupying" 
and "possession" in the Act. Section 3 
of the Act makes provision for giving 
notice of vacancy by the landlord as well 
as the tenant. A vacancy in respect of 
a building may arise either by the landlord 
or the tenant ceasing to remain or reside 
in the premises. Section 3 contemplates 
the arising of a vacancy by ceaser of 
occupation. [In other words when there 
18 no occupation, there 1s a vacancy. 
Explanation 1 to section 3 of the Act, 
on the other hand, provides for a case 
where a landlord obtains possession of a 
residential building or a _ non-residentail 
building under Section 10(3) of the Act 
and lets out the whole or part of it to 
a tenant or allows the whole or part of 
it to be occupied by any person, and he 
is also deemed to have failed to give 
notice, Explanation II provides’ for the 
case of a purchaser not obtaining vacant 
possession, but allowing the seller to 
occupy the whole or part of the building 
and even in such a case, the buyer ıs 
deemed to have failed to give notice, 
Section 3(2) of the Act provides that in 
the city of Madras or Madurai or other 
Municipality to which that sub-section 
would apply, if a tenant of a building 
puts another in occupation and does not 
re-occupy within a period of three months, 
then, on the expiry of that period, the 
tenancy shall be deemed to have been 
terminated and in that situation, ıt 1s 
the duty of the tenant as well as the 
landlord ıf he ıs aware of such termina- 
tion, to give notice of such termination. 
Under section 3(5) of the Act, after 
receipt of notice of vacancy, if the 
Government requires the building for the 
purposes of the State or Central Govern- 
ment or of any local authority or public 
Institution under the control of any such 
Government or for the occupation of any 
officer of such Government, the landlord 
shall deliver possession to the authorised 
officer. The first proviso to section 3(5) 
of the Act states that ıf the landlord 
fails to deliver possession of the building 


II) 
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to the authorized officer within forty-eight 
hours of the receipt of the intimation 
that the building is required for any of 
the aforesaid purposes or for occupation 
by any ofthe officers specified ın section 
3(3), the Government shall be deemed to 
be the tenant from the date on which 
delivery of possession 1s given. The fifth 
proviso to section 3(5) of the Act 1s to 
the effect that on the delivery of posses- 
sion of the bulding, the allottee shall 
pay rent to the landlord proportionately 
for any part of the calendar month of 
his occupation. Section 3(9)(a)(i) of the 
Act empowers the Government to summari- 
ly dispossess any landlord or tenant or 
other person occupying any building in 
contravention of the provistons of section 
3 or any landlord who fails to deliver 
possession to the Government of any build- 
ing in accordance with the provisions of 
sub-section (5) of section 3 and enables 
he Government to take possession of the 
building. Section 3-A of the Act provides 
for the release of a building in respect 
‘of which notice has been given on the 
ground that the building ıs required for 
the occupation of the landlord or for 
carrying on a business, depending upon 
whether it s a residential or non-residen- 
tial building. Under section 3-A(5) of the 
Act, if after the release of a _ building, 
the landlord or any member of his family 
does not put the building to such use for 
which ıt was so released, but had let out 
or kept it vacant or put the building to 
a use other than that for which it was 
released, then the building shall be deemed 
to have become vacant from the date 
of expiry of the period of thirty days 
specified under sub-section (4) of section 
3-A, within which the landlord should 
occupy the premises released, Section 10 
of the Act, providing for several grounds 
upon which an order of eviction can be 
obtained, has included therein ceasing to 
occupy the building when it is not situated 
in hill-station for a continuous period of 
four months without reasonable cause. 
Under section 10(3)(a)(i) of the Act, the 


landlord is enabled to secure an order 
for eviction in respect of a residential 
building if the landlord requires ıt for 


his own occupation or for the occupation 
of any member of his family and if he 
or any member of his family 1s not occupy- 


a 


ing a residential building of his own. 
Section 10(3)(a)(u) of the Act makes a 
special provision with reference to a 


non-residential building used for the purpose 
of keeping a vehicle or adopted for such 
use. The landlord, in such a case, in 
enabled to secure an order for eviction 
if he requires it for his own use and if 
he ıs not occupying any such building in 
the city, town or village concerned, In 
relation to non-residential buildings, under 
section 10(3)(a)(iu) of the Act, provision 
is made enabling the landlord to secure 
an order of eviction if he or any member 
of his family ıs not occupying for purposes 
of a business, which he or any member 
of his family ıs carrying on, a non-residen- 
tial building in the city, town or village 
concerned. Section 10(5){a) of the Act 
provides for restoration of the tenant to 
the premises from which he was evicted 
under ‘certain circumstances. If, after 
Having obtained possession pursuant to 
an order of eviction under section 10(3) 
or 10(3-A) of the Act, the landlord does 
not occupy the building himself within 
one month after obtaining vacant posses- 
sion, or if having occupied vacates it 
without reasonable cause within six months, 
then the tenant can approach the Rent 
Controller for an order directing the 
restoration of possession of the building. 
Section 12 of the Act 1s made applicable 
to buildings in respect of which the 
Government shall be deemed to be a 
tenant and provides for recovery of posses- 
sion by the landlord for repairs or for 
the demolition and reconstruction. In case 
of repair, the authorized’ officer ıs 
empowered to ordér delivery of possession 
of the building to the landlord subject 
to an undertaking that the building, on 
the completion of the repairs, he offered 
to the authorized officer before the expiry 
of three months from the date of recovery 
of possession by the landlord or such 
further period as may be allowed for 
re-allotment to any person Similar 
provision 1s also made with reference to 
demolition and reconstruction of the build- 
ings. Section 14 of the Act contains provi- 
sions for recovery of possession for repairs 
and demolition and reconstruction, similar 
to section 12 of the Act, but relating 
to tenants other than the Government. 
Under sections 15 and 16 of the Act, 
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provision is made to enable the tenant 
to re-occupy the building after repairs 
and if the building 1s not demolished. A 
careful consideration of the aforesaid provi- 
sions of the Act clearly points out: that 
there is a recognition even thereunder 
of a well marked distinction between 
“occupation” and "possession", "Occupation" 
ineans the act of occupying and connotes 
either actual presence in the building with 
an intes+:-—= to do so and would comprehend 
ac with such an intention the 
bullu., ready ‘or kept ın readiness 
for such use all the essential require- 
ments ethe residence or for carrying 
on business, the case may be, or 
manifested at “ast by some overt act 
in that behalf. In otner words, occupation 
of a premises undoubtedly would include 
possession of it, though mere possession 
of ıt alone may not be sufficient to consti- 
tute occupation. 
e 

8. Indeed, that there 1s such a distinctién 
between "occupation" and "possession" or 
mere holding has been clearly pointed out, 
though it may not be always easy to give 
an accurate as well as an eahaustive 
enuinneration of the two concepts. Lush, 
J. mn The Queen v. St. Pancras Assessment 
Committee, (1877)2 Q.B.D.581 at 588, 
referring to this, has observed as under. 


"It is not easy to give an accurate 
and exhaustive definition of the word 
"occupier", Occupation includes posses- 
sion as its primaty element, but it also 
includes something more; legal possession 
does not of itseif constitute an occu- 
pation, The owner of a vacant house 
i$ ın possession, 4&nd may maintain 
trespass against any one who invades 
t; but as long as he leaves :t vacant 
he 1s not treatable for it 1s an occupier, 
If, however, he furnishes it, and keeps 
ıt read for habitation whenever he 
pleases to go to it, he ıs an occupler, 
thougn he may not reside in it one 
day in a year," 


£ 


In re Garland, Eve v, Garland, (1934) 
Ch.620; 103 L.J.Ch.287 a testator bequea- 
thed to his wife any house of which be 
might at the time of his death be the 
owner and occupier, and when he died, 
his wife was in occupation of a house 
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which he had bought where his furniture 
had been kept, but in which he never 
resided, as he had become of unsound 
mind after the purchase and had to be 
removed to a inental house. It was held 
that the testator was the occupier of the 
house at the time of his death and that 
under the terms of his will, his widow 
was, therefore, entitled to the proceeds 
of the sale of the house. 


In The King v. Ditcheat, (1892) 9 B and 
C.176.109 E.R.6E Littledale, J. said. 


"There 1s a material difference between 
a holding and an occupation. A person 
may hold though he does not occupy. 
A tenant of a freehold 1s a person who 
holds of another, he does not necessarily 
occupy. In order to occupy, party wust 
be personally resident by himself cr 
his fatty." 


Moore, C.J. in an frish case laron Estates 


Company Limited v. Watt and  Iunter, 
(1925) N.lr.79 at page 85 has made the 
following observations, which are very 
relevant. 
"Occupation means that the owner 1s 
in actual physical enjoyment of the 
house, property or estate by himself, 


his agents or servants. Strictly speaking, 
occupation by the owner cannot include 
the case of sub-tenants for the actual 
occupation 1s in thera. A limited form 
of occupation ıs ‘residence’ which 
involves the dwelling for some period 
of the year on the premises personally 
of the owner or his family or alter- 


natively, at least, of his domestic 
servants," 
Ín Langford Property Company Limited 
Ve Athanassoglou, (1848)2 All ER. t22, 


the Court had to consider the entitlement 
to possession on the ground thet the tenant 
Was not in personal occupation of the 
premises so as to enable him to claim 
the benefits of the Rent Restrictions Act, 
but had sub-let it to another. Factually 
ıt was found that taough the tenant was 
not m personal occupation of the premises, 
which contained his furniture, he slept 
there whenever he was tequired to do 
so for business purposes, which was or 
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_an average twice a week and that was 
heild to amount to personal occupation 
by the tenant. In Dr. Mohammed Ibrahim 
ve Ahmad Khan, (1950)1 M.L.J.552= ALR. 


1950 Mad.556= 63 L.W.410, which arose 
under the provisions of section 7(3)(a)(i) 
of the Tamil Nadu Buildings (Lease and 
Rent Control) Act 15 of 1946, comparable 
to section 10(3){a)(i1) of the Act, the 
question arose whether a landlord can be 
said to be not occupying a residential build- 
ing of his own when he owned two houses, 
one of which was vacant and in another 
his second wife was living while staying in 
a rented house with his first wife and 
sometimes used to stay in the house where 
the second wife was living. In dealing with 
this, the Division Bench pointed out after 
referring to the above mentioned decisions 
that a person must be deemed to be 
occupying a residential building at the 
time of an application for eviction 1f any 
of the members of his family including 
dependants, reside ın the building with 
his permission and on his account, though 
physically he himself might not be residing 
therein and that the test is, whether if 
'he desires, he cannot at any time go 
to reside in it. Taking note of the fact 
that the house in which the second wife 
was living was certainly a house to which 
the landlord could go and reside at any 
time he chose, 1t was held by the Division 
Bench that the landlord must be held to 
be occupying a residential house of his 


own. In doing so, the test formulated in 
he decisions referred to above was 
epplied. This decision, though rendered 


with reference to the provisions of section 
7(3)(a)(ı) of the Act 15 of 1946, ın my 
opinion, would squarely apply to this case 
In Firm Ram  Kishun Shah v., Jamuna 
Prasad, A.I.R.1951 Pat.469 the word 
"occupation" occurring ın section 11(3) 
of the Bihar Buildings (Lease, Rent and 
Eviction Control) Act, III of 1947 came 
up for consideration and the Court approved 
of the considerations pointed out ın 
Rex ve St. Pancras, (1877)2 Q.B.D.581 at 
page 588. to ascertain whether there was 
occupation. The Supreme Court, in Canton- 
ment Board v. Dipak Prakash, (1963)1 
S.C.R.196=  A.LR.1963 S.C.963, pointed 
out, while considering the argument that 
the word "occupation" -should ordinarily 
be interpreted as actual occupation, but 


that ıt ıs difficult to agree that when 
a person, entitled to actual occupation 
by reason of his lease permits another 
to occupy it, then ıt ceases to be in the 
actual occupation of the person so permit- 
ting. It was also further puinted out that 
even if the miktary officer in occupation 
was away for months together and the 
members of his family or his servants 


were residing, it would not make the 
building one which ceased to be in. the 
occupation of the officer and, therefore, 


where a person entitled to occupy, permits 
another to occupy the same, he ıs in 
actual possession through such other 
person. This decision draws attention to 
the need for either actual occupation by 


the person .entitled to occupy the same 
or by another: person put in occupation 
by the person entitled to occupy the 


same. In either event, this decision appears 
tg lay down that there should be actual 
occupation or constructive occupation, 
neither of which is present in this case 
with reference to the respondent herein 
in relation to the three portions which 
had failen vacant. In R.P.Mehta ve LA. 
Sheth, (1965)2 S.C.J.608= (1964)8 S.C.R.l= 
A.I.R.1964 S.C.1676 the expression "occupa- 
tion" occurring in section 13(1)(g) of the 
Bombay Rents, Hotel and Lodging Mouse 
Rates Control Act 57 of 1947, came up 


for consideration before the Supreme 
Court. Referring to the earlier decision 
of the Supreme Court in Civil Appeal 


No.804 of 1962, dated 18th January, 1963 
(Krishnalal Ishwarlal Desai v, Bat Vaijkers 
(1965)2 S.C.J.608= (1964)5 S.C.R.l= ALR. 
1964 S.C.1676 where the Supreme Court 
Stated that when possession is obtained 
In execution, it must be followed by an 
act of occupation, which must inevitably 
consist of some overt act in that behalf, 
ıt was pointed out that occupation does 
not necessarily refer to occupation as 
residence, but such occupation can be 
by making use of it in any manner. On 
the evidence in this case, it ıs clearly 
established that the respondent ıs neither 
In physical occupation nor has she made 
use of those premises in any manner. 
Again, in Bega Begum v. Abdul Ahad Khan, 
(1979)! S.C.C.273= (1979)2 S.C.R.1l= ALR. 
1979  S.C.272 the word "occupation" 
occurring in section 11(1)(h) of the Jammu 
and ashmir Houses and Shops Rent 
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‘Control Act (34 of 1966), came to be 
interpreted by the Supreme Court ın the 
‘context of the argument that the words 
"own occupation" postulated that the 
landlord must require for his personal 
residence. The Supreme Court pointed out 
_that the section contemplates actual 
possession of the landlord, whether for 
his own residence or for his business and 
even if the landlord was running a hotel 
in the house, he would be undoubtedly 
’4n possession or occupation of the house 


in the legal sense of the term. This 
decision also reiterates that the expression 
"occupation" is wide enough to include 


actual possession of the landlord, whether 
for his own residence and also for persons 
lwing with him as members of the same 
family or for his business. Emphasis has 
been laid in this decision on the personal 
occupation by the landlord of the premises 
either for himself or for the occupation 
of any person for whose benefit the house 
or shop is held as provided under section 
11(1)(h) of that Act. In considering the 
import of the word "possession" occurring 
in section 17(2) of the Uttar Pradesh Urban 
Buildings (Regulation of Letting, Rent and 
Eviction) Act (13 .of 1972), the Supreme 
Court ın Babu Singh v, Rajkumari Jains 
(1982)1 S.C.J.229= (1982)1 S.C.C.520= 
A.1.R.1982 S.C.810, observed that ,though 
the lady did not actually reside in the 
premises which were locked, but ıt contain- 
ed her household effects, ıt cannot be 
said that she was not ın possession of 
the premises so as to make section 17(2) 
of that Act inapplicable and that possession 
by a landlord of his property may assume 
various forms inclusive of by leaving it 
in charge of a servant or by putting his 
house-hold effects or things locked up 
in the premises and that such an occupation 
also would be full and complete possession 
in the eye of law. This decision also lays 
emphasis on the requirement that in order 
to constitute occupation which includes 
possession in law, it 1s unnecessary that 
the person occupying should actually reside 
in the locked up premises, but ıt would 
suffice 1f the premises had been left either 
in charge of the servant or within the 
premises, some house-hold effects or things 
of the landlord had been left behind. In 
this case, there ıs absolutely no evidence 
to show that the portions which had fallen 
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vacant already had been left by the 
respondent in charge of some servants 
or that she had left inside those premises 
some articles and house-hold effects 
belonging to her. In Mrs. Gori Devi v. 
Shama Rao, (1983)11 M.L.J.223= (1983)2 


R.C.J.557= 96 L.'V.516, the maintainability 
of an application for eviction under section 
10(3)(a)(Q1) of the Act came up for consider- 
ation and it was urged that as the 
second-floor had been kept under lock 
and key by the landlady that was under 
her occupation and that the proper remedy 
of the landlady would only be to file an 
application for eviction of the tenant under 
section 10(3)(c) of the Act and not under 
section 10(3)(a)(i1) of the Act. Swamikkannu, 
J. poimted out that in the case of a 
residential building, “occupation” can only 
mean "living in it", and the fact some 
rooms in a house are kept locked by the 
landlady will not lead to the conclusion 
that she ıs in occupation of a part of 
the building, within the meaning of section 
10(3)(c) of the Act, especially when it 
is beyond dispute that the landlady 1s living 
in a separate rented building with the 
other members of her family. However, 
in C.S.Pillaa v.e Captes M.A sMurugaray 
(1983)2 M.L.J.310 while considering the 
identical question regarding the mauntain- 
ability of the application for eviction under 
section 10(3)(a)(1) of the Act, ıt was held 
that wf the landlord ıs in juridical or legal 
possession of the ground floor, that would 
be enough to non-suit him concerning the 
eviction of the tenant from the first-floor 
under section 10(3)(a)(1) of the Act and 
that the remedy of the landlord would 
be only to file an application under section 
10(3)(c) of the Act and not under section 
10(3)(a)(1) of the Act. To arrive at such 
a conclusion, relance has been placed 
upon Accommodation Controller v. G.Ruk- 
manı Ammaly-A.J.R.1971 Madras 342: 84 
L.W.90. It is difficult to ‘read this decision 
in the manner done, for all that has been 
laid down in that case ıs that to constitute 
occupation, ıt need not be physical in 
the sense that there should be actual 
residence in a portion of the house, but 
that it would suffice if, with the intention 
to reside, a portion of the premises ıs 
kept locked so that when the necessity 
arises that may be used. The emphasis 
Is on the manifestation of an intention 
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to reside coupled with the retention of 
a portion in readiness for that purpose. 
Merely from the circumstance that a 
landlord ıs in Juridical possession without 
more of the ground-floor, ıt would not 
ipso facto’follow that he is in occupation 
thereof. If mere juridical possession would 
suffice to make ıt occupation for purposes 
of section 10 of the Act, some strange 
results may also follow. Juridical possession 
‘referred to inay be either actual or 
constructive. If ıt is a case of actual 
possession, then ıt follows that the landlord 
should be physically 1.1 occupation. In such 
a case, occupation and possession go 
together. Or it should be shown that he 
had retained control and possession over 
the premises either by manifesting an 
intention to reside there by retaining a 
portion thereof and by leaving some of 
his articles there or even by employment 
of a servant to look after the premises, 
Shorn of this requirement, it is difficult 
to conceive of, in the hight of the princi- 
ples laid down by the decisions referred 
to above, other kinds of possession, for 
purposes of the provisions of the Act, 
which can be equated to "occupation" in 
law. Considering the position from the 
point of view of constructive possession, 
it ıs at once obvious that in every case 
where a building had been let out by a 
landlord, he ıs ın possession of the same 
through his tenant and there could there- 
fore, be no case of a landlord not occupy- 
ing either a- residential premises’ or 
non-residential premises of his own, with 
the result that no application for eviction 
can at all be filed. In addition, ıt is seen 
that the attention of the learned Judges 
does not appear to have been drawn to 
the decision of the Division Bench reported 
in Dr.Moham med Ibrahim v. Ahmed Khan, 
A.I.R.1950 Mad.556 and the other decisions 
referred to earlier in this judgment. It, 
therefore, follows that the decision in 
C.P.Pulla1 ve Capter M.A.Murugarap (1983) 2 
M.L.J.310 relied on by the learned Counsel 
for the petitioner rendered without refer- 
ence to the Bench decision and others 
cannot be applied to this case. 


9, In Bimla Devi v. Ist Additional Distn- 
ct Judge, (1984)1 R.C.J.489= A.I.R.1984 
S.C.1376= (1984)2 S.C.C,582, the Supreme 
_ Court had to consider whether the keeping 


of household effects in a part of the 
premises of the landlord, while he was 
residing elsewhere, would be sufficient 
to hold that he was in occupation of the 
premises. Referring to Babu Singh Chauhan 
Ve Rajkumarz Jain, (1982)1 S.C.J.229= 
(1982)1 S.C.C.520= A.LR1982 S.C.810= 
(1982)3 S.C.R.114, 1t was pointed out that 
in that decision the word "possession" had 
been treated as synonym of the word 
"occupation" occurring in Explanation (ıv) 
to section 21(1)(b) of the Uttar Pradesh 


Buildings (Regulation of Letting, Rent 
and Eviction)- Act 13 of 1972 and that 
if control over the entire or a portion 


of the property 
making casual 
up the premises 


is retained either by 
visits or by even locking 
keeping the household 
effects therein, that would be occupation 
of the premises. As pointed out earlier, 
on the facts and the evidence in this case, 
no sort of control in any manner had been 
exercised by the respondent over the 
portions which had already fallen vacant 
and applying the ratio of this decision 
of the Supreme Court, the respondent 
cannot be stated to be in occupation 
of the vacant portions. Accommodation 
Controller ve. G.Rukmam Am mal, A.I.R.1971 
Mad.342= 84 L.W.90, has already been 
referred to. As pointed out earlier, that 
decision merely laid down that for the 
purpose of section 3(10)(c) of the Act, 
it would suffice if the owner resides in 
a portion of the house off and on but 
keeping it locked most of the time, and 
it ıs a question of intention disclosed by 
acts of user. Even applying this test to 
the ‘facts of this case, as seen already, 
the respondent is not admittedly residing 
in a portion which had fallen vacant nor 
is there any manifestation of an intention 
by her for occupying ıt by acts of user. 
Therefore, that decision clearly does (sic) 
not advance the case of the petitioner. 
P.M.Kuppu Sah v. Rajaram Sah, (1979) 
92 L.W.165 does not also assist the peti- 
tioner in any manner, for, ıt was found 
on facts, that the landlord had kept his 
things in a portion of the premises and 
had also kept it locked and under his 
control and under those circumstance it 
was held that it was the intention of the 
landlord to keep the premises in his physi- 
cal possession, which ıs totally absent 
in this case. Bimla Dev1 v. Ist Additional 
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District Judge, (1984)1  R.C.J.489= A.LR. 
1984 S.C.1376= (1984)2 S.C.C.582, far from 
supporting the petitioner, assists, the stand 
taken by the respondent. The Supreme 
Court has, after referring to the earlier 


decision in Babu Singh Chauhan v., Rap 
kumarı Jain, (1982)1 S.C. J.229= (1982)1 
S.C.C.520= A.LR.1982 S.C.810= (1982)3 


S.C.R.114 and the dictionary meaning of 
the word "occupation" drew attention to 
the circumstances of retention of control 
over the entire or a portion of the property 
and the locking up of the premises with 
the household effects inside as establishing 
occupation, The evidence ın this case does 
not make out either the retention of 
control over the entire or a portion of 
the property with a view to live therein 
either by locking up the household effects 
or even by putting a servant or an agent 
in charge of the vacant premises. Thus, 
on a careful consideration of the facts 
and the evidence in the light of principles 
laid down in the decisions referred to 
above, the corclusion 1s irresistible that 
the respondent is not ın occupation of 
the portions which had already fallen 
vacant and can, therefore, maintain the 
application under section 10(3)(a)(i) of the 
Act. 


10. P.W.1, ın the course of his evidence, 
has stated that the portions that had 
already fallen vacant are not sufficient 
for the occupation by the respondent and 
fumself and a foster daughter. In the course 
of his cross-examination, he had denied 
the suggestion that the vacant portions 
would be sufficient and had further stated 
that only because the accommodation was 
not sufficient, he did not occupy the same, 
R.W.1 has also in a raanner admitted the 
insufficiency of the already available 
accommodation, for, he stated that it ıs 
not correct to say that the respondent 
does not require the premises in his occu- 
pation. Therefore, apart from the fact 
that the respondent is not occupying the 
portions which have fallen vacant already, 
there is also an acceptable explanation 
for non-occupation of the vacant portions, 
The evidence discloses that the family 
of the respondent consists of P.W.1, the 
respondent and a  foster-daughter. There 
is nothing in the evidence to indicate as 
to how much accommodation was made 
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available for occupation by the respondent 
and the other members of her family by 
the vacant portions and, therefore, it 
cannot be assumed that the vacant portions 
would be sufficient. On the contrary, the 
evidence of P.W.1 1s to the effect that 
the available accommodation ıs insufficient 
and that has not in any manner been esta- 
blished to be unacceptable. There 1s one 


other circunistance which would also 
Clinchingly establish that the available 
accommodation must be insufficient to 
meet the needs of the respondent and 
the other members of her family. The 


evidence discloses that three portions fell 
vacant some time in June, 1982 and the 
undisputed fact ıs that the respondent 
has not occupied those portions until this 
day and that would indicate that unless 
the portion in the occupation of the peti- 
tioner 1s also made available, the respond- 
ent cannot move in and hve comfortably 
in the entire butiding fulfilling the needs 
and requirements of the respondent and 
the members of ner family. There ıs also 
an indication that repairs have to be 
carried out to all the portions before occu- 
pation by the respondent, as seen from 
Ex,P-4, Further, the evidence clearly shows 
that the respondent does not own any 
other building. Ex.P-1 series, which are 
the receipts for the payment of rents 
by P.W.1, show that the respondent and 
her husband were hving as tenants in a 
portion of the first floor of door No.57. 
Mannappa Mudali Street, Madras-21, on 
a monthly rental of Rs.1/0 till about 
January, 1983. Subsequently, the respondent 
and her husband have shifted to another 
premises in  Mahakavi Bharathi Nagar, 
Madras-39. This ıs established by Ex.P-2, 
which ıs a receipt for two months' advance 
issued by the landlord of that premises. 
Inasmuch as the respondent ts hving ın 
a tenanted premises and does not own 
her own building, she would be entitled 
to seek an order for eviction against the 
petitioner on the ground that she bona fade 
requires the same for her own use and 
occupation. The evidence does not in any 
manner disclose lack of bona fades on the 
part of the respondent. On the contrary, 
the very circumstance that since June, 
1982 the respondent had not occupied the 
portions which had fallen vacant, would 
strongly make out the bona fides of lher 
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claim for personal occupation as ordinarily 
no person is likely to keep the available 
accommodation vacant for long losing the 
substantial rental income therefrom. There 
is also no suggestion that the application 
for eviction was ın any manner motivated, 
Besides, the petitioner as R.W.1 has admit- 
ted that he told P.“¥.1 that he will vacate 
when he secures another place and this 
could be only on the footing that even 
the petitioner was convinced about the 
bona fades of the requirement of the 
respondent. Taking into account the afore- 
said aspects, it has to be held that the 
Appellate Authority was right in its conclu- 
sion that the respondent has established 
her bona fade requirement of the premises 
in the occupation of the petitioner for 
her own personal use and occupation. 


11. The learned Counsel for the petitioner 
next contended that the Appellate Authority 
was ın error ın concluding that the 
petitioner had coiimuitted wilful default 
in the payment of rents for the months 
of June and July, 1982. On the other hand 
the learned Counsel for the respondent 
would submit that on the evidence of 
Pevvel, clearly a case of wilful default 
has been established against the petitioner 
justifying the passing of an order for 
eviction against him. There 1s no dispute 
about the monthly rent. According to the 
case of the petitioner, the practice was 
for P.W.1 to come and collect the rents. 
The application for eviction was on the 
basis of wilful default in the payment 
of rents for the months of June and July, 
1982. With reference to the payment of 
rent for June, 1982 the petitioner has 
not specifically pleaded that it was paid, 
though in evidence he attempted! to say 
that ıt was paid some time in the first 
week of July, 1982. While the petitioner 
as R.W.1 stated that no receipts were 
given by P.W.1 for the payment of rents 
to him. P.\W.1 stated that the petitioner 
used to write out recelpts and obtain his 
Signature. No receipts at all had been 
produced for the payment of rents. No 
acknowledgement signed by the petitioner 
has also been produced by the respondent 
for having passed receipts in the manner 
spoken to by him. It, therefore, appears 
that there was no practice of issuing 
receipts at all for the payment of rents 


made. Regarding the wilful default-in the 
payment of rents for the months of June 
and July, 1982, the evidence is the oral 
testimony of P.\W.1. As against that, the 
evidence of R.W.1 would show that he 
had paid the rents for the months in 
question. R.W.l has stated that for the 
month of June, 1982, the rent was paid 
to P.W.] on the 7th or 8th July, 1982, 
Similarly, he has stated that the rent for 
the month of July, 1982 was paid on 8th 
August, 1982. R.W.1 would also admit 
that he ts not in the habit of maintaining 
accounts. On a careful consideration of 
the testimony of P.W.1] and R.W.1, it is 
seen that the version of the husband of 
the respondent as P.W.1 appears to be 
more probable rather than that of R.W.1, 
Ex.P-4 1s the copy of the notice, dated 
4th August, 1982, and that shows that 
the respondent had issued a notice to the 
petitioner’ setting out her bona fade require- 
ment of the portion ın the occupation 
of the petitioner for her own use and 
occupation and also mentioning’ the 
commission of wilful default by the peti- 
tioner in the payment of rents for the 
months of June and July, 1982. The notice 
sent 1s Ex.P-3, and it has been addressed 
to the petitioner to his correct address, 
The petitioner would also admit that among 
the tenants in occupation, he was the 
only one of the name of Sundaram. It 
is seen that the notice Ex.P-3 has been 
returned by the petitioner on the ground 
that the rent for the month of July, 1982 
nad been paid by him on 8th August, 1982 
and requesting the respondent and her 
husband to come and collect the rent for 
August, 1982 on or Before 15th September, 
1982, faihng which, it was stated that 
the rent would be sent by money-order. 
It ıs at once obvious that getting scent 


of the despatch of the notice’ under 
Ex.P-3, the petitioner had manoeuvred 
to refuse the same, though he was the 


only person of the name mentioned ın 
the envelope, which 1s admitted to be 
correct, and had further followed it up 
by issuing Ex.P-5, dated Ilth September, 
1982 meking ıt appear as if the rent for 


July, 1982 had been paid and stating 
further that the rent for August, 1982 
should be collected on or before 15th 


1982, To this the respondent 
a notice under Ex.P-6, dated 


September, 
has sent 
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16th September, 1982. Therein, the refusal 
of the notıce sent under Ex.P-3 by the 
petitioner has been referred to and the 
non-payment of the rent by the petitioner 
from June, 1982 has also been reiterated, 
The respondent has also expressed the 
readiness and willingness to receive the 
rents from June, 1982 onwards. To this, 
the petitioner sent a reply under Ex.P-7, 
dated 27th September, 1982 reiterating 
the payment of rent for the month of 
July, 1982 on 8th August, 1982. While 
the notices issued by the respondent under 
Ex.P-3 (Ex.P-4 copy) and Ex,P-6 clearly 
refer to the non-payment of rents for 
June and July, 1982, the petitioner, either 
in Ex.P-5 or in Ex.P-7, has not said 
anything with reference to the non-payment 
of the rent for June, 1982. There ıs no 
whisper either in Ex.P-5, or in Ex.P-7, 
that the rent of June, 1982 had been paid. 
Under those circumstances, the evidence 
of R.W.1 to the effect that the ‘rent for 
June, 1982 was paid on the 7th or 8th 
of July, 1982 ıs rather difficult to accept. 
Besides, the petitioner has not satisfactorily 
established that the rent for the month 
of July, 1982 had also been paid in the 
manner stated by him. The Appellate 
Authority, on a consideration of the 
testimony of P.W.1 and R.W.1, was inclined 
to accept the version of P.W.1 to that 
of R.W.1. The non-payment of the rents 
by the petitioner for the months of June 
and July, 1982 had been referred to by 
the respondent at the earliest point of 


time when the notice was issued under 
Ex.P-3 (Ex.P-4 copy) That was also 
reiterated ın Ex.P-6. Apart from the 


assertion in Ex.P-5 that the rent for July, 
1982 had been paid off 8th August, 1982 
the petitioner has not ın any manner 
substantiated the same. It 31s significant 
that in Ex.P-7, which was the reply to 
Ex.P-6 issued by the respondent, the 
petitioner has not stated that the rent 
for June, 1982 had been paid, The payment 
of rent for July, 1982 in person to P.W.1 
alone has been referred to. From the 
available < materials, ıt 1s clearly established 
that the petitioner had without doubt, 
committed default in the payment of rent 
at least for June, 1982. Regarding the 
non-payment of rent by the petitioner 
for the month of July, 1982 no clinching 
material has been placed by the respondent 
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that the petitioner did commit default 
in the payment of rent for that month. 
Therefore, the conclusion of the Appellate 
Authority that the petitioner had commit- 
ted wilful default ın the payment of rent 
has to be maintained, though such default 
is only for the month of June, 1982., 


12. Thus, on a careful consideration of 
the facts, evidence and the other circum- 
stances, ıt ıs clearly established that the 
respondent has made out her bona fade 
requirement of the premises in the occupa- 
tion of the petitioner for her own use 
and occupation and that the petitioner 
had also committed wilful default in the 
payment of rent. Under those circum- 
stances, no exception could be taken to 
the order of eviction passed by the Appel- 
late Authority. Consequently, the Civil 
Revision Petition fails and ıt ıs dismissed 
with costs. 


B.S. Petition dismissed. 


IN THE HIGH COURT OF JUDICATURE 
AT MADRAS, 


Present:- 
JJ. 


V.Ramaswamy and K.Shanmukham, 


*L.P.A.Nos.77 and 98 of 1978, 
17th December» 1984. 


Andalammal Appellant* 


Ve 


Rajeswari Vedachalam and others 
Respondents, 


Contract Act (9 of 1872), section 16(1) 
and (3) - Difference between - Pointed 
out. 
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A close examination of section 16 of the 
Contract Act reveals that under circum- 
stances set out in section 16(1), a case 
of undue influence is established. If the 
circumstances set out either in sub-clause 
(a) or sub-clause (b) ın sub-section (2) are 
found to be established, a person ıs deemed 
to be in a position to dominate the will 
of another. Sub-section (2) 1s common to 
sub-section (1) and sub-section (3) of 
section 16. As between sub-section (1) 
and sub-section (3), the common factor 
is that one of the parties was in a position 
to dominate the will of the other. Sub- 
section (1) and sub-section (3) cover two 
different fields, though, at times, one may 
overlap the other. To attract sub-section 
(1) two things should be established, 
namely, (a) one of the parties was in a 
position to dominate the will of the other 
and (b) used that position and obtained 
an unfair advantage over the other; while 
to attract sub-section (3) (a), the person 
was ın a position to dominate the will 
of the other, and (b) the transaction 
appeared on the face of it or on the 
evidence adduced to be un-conscionable. 
There is another vital difference between 
sub-section (1) and sub-section (3). In 
sub-section (3), if the two ingredients are 
established, the burden of proof that the 
contract was not induced by undue influ- 
ence shall he upon the person in a position 
to dominate the will of the other. This 
presumption ıs absent ın sub-section (1). 
Another special feature is found in section 
16(3); if it is established that a person 
who ıs in a position to dominate the will 
of another entered into a contract with 
him and if the transaction appeared either 
on the face of it or on the evidence 
adduced to be unconscionable, the burden 
ıs upon the person who was dominating 
the will of another to prove that such 
contract was not induced by undue influ- 
ence. The word 'shall' found in section 
16(3) indicates that the presumption 1s 
mandatory. To put it differently, positive 
proof that the transaction ıs unconscionable 
is dispensed with to raise a statutory 
presumption and the statutory presumption 
would be in force until the burden 1s 
rebutted, [Para.21] 
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Appeal under Clause 15 of the Letters 
Patent against the judgment and decree 
of Ismail, J. dated 15th July, 1975 in 
App.843 and 844 of 1971 - O.S.No.22 of 


1967 and 144 of 1968 Sub-Court, Cudda- 
lore. 
R.Kesava Iyengar for K.Yamunan, for 


Appellant. a 
M.R.Narayanaswamy for R.Srimivasan, for 
Respondent. 


The Judgment of the Court was delivered 
by 


Shanmukham, J.:- These appeals are direct- 
ed against the judgment of Ismail, J. (as 
he then was) in A.S.Nos.843 and 844 of 
1971. The learned Judge set aside the 
common judgment and decrees of the 
learned Subordinate Judge of Cuddalore 
in O.S.Nos.23 of 1967 and 144 of 1968, 
respectively. 
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2 O.S.No.23 of 1967 1s by the present 
appellant for setting aside the sale deed, 
dated 17th July, 1975 relating to the suit 
property marked as Ex.B-2, for recovery 
of possession of the said property and 
also for recovery of mesne profits, both 
past and future. Respondents 1 and 2 in 
L.P.A.No.77 of 1978 are defendants 1! and 
2 in that suit. The second respondent 1s 
an alenee of the suit property from the 
first respondent, 


3. The case of the appellant ıs that 
Ex.B-2 sale for Rs.8,000 was brought about 
by undue influence, coercion and fraud. 
According to the appellant, the first 
respondent, her manager Venkatarama Naidu 
and her husband (appellant's husband) were 
in a position to dominate her will having 
regard to the relative positions they 
occupied as against her. It is her further 
case that Ex.B-2 transaction ıs a most 
unconscionable one under which the first 
respondent had obtained an unfair advant- . 
age. She further alleged that she ts an 
illiterate, and at the time of execution 
and registration of Ex.B-2, she was not 
apprised of the nature and particulars of 
the transaction. Her further complaint 
is that D.W.4, the first respondent's 
manager threatened that if Exhibit B-2 
sale deed was not executed, both her 
husband and herself would be sent to jail. 
It is her further case that the second 
respondent's guardian was quite aware 
of the fact that Ex.B-2 sale is void and 
unenforceable and therefore, the second 
respondent 1s not a bona fide purcha- 

ser for value. She also stated that she 
is the real owner of the suit property 
and the stand taken by the first respondent 
that she is benamidar. for her husband 
is wholly baseless, 


4. The first respondent's defence ıs 
that the appellant's husband ıs the real 
owner of the suit property, that he has 
been enjoying the property, paying taxes, 
etc., and that as he was in need of money 
he raised a loan with the Bank and execu- 
ted the mortgage deed in favour of the 
bank in respect of the suit property along 
with his wife as the property stood in 
her name. As the appellant's husband was 
found guilty of criminal misappropriation 
to the extent of Rs,25,000 the appellant 
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voluntarily offered to execute Ex.B-2 in 
order to save her husband from being 
proceeded against for criminal musappro- 
priation by the first respondent. It 1s 
common ground that the appellant's husband 
was employed in a petrol bunk owned by 
the first respondent. According to the 
first respondent, a large sum of nearly 
Rs,25,000 was found due and payable by 
the appellant's husband to her and in 
partial discharge of the said lability, the 
appellant jomed her husband and executed 
Ex.B-2 sale deed out of her own accord. 
The charge of misrepresentation, coercion 
and fraud are false and denied by the 
first respondent. It 1s further poimted out 
that nearly a year after Exhibit B-2, sale 
and the execution of the promissory note 
marked as Exhibit B-1, dated 20th July, 
1965 for the recovery of which the first 
respondent had instituted the other suit 
O.S.No.144 of 1968 against the appellant 
and her husband, did the appellant give 
notice to him to which he gave suitable 
reply. Both the suit notice and the suit 
are at the instigation of the appellant's 
husband. -It is immediately relevant to 
notice that the first’ respondent was the 
real owner but failed to put forward a 
defence on the assumption that the suit 
property belonged to the appellant contend- 
ing that nevertheless the appellant's case 
of misappropriation, coercion and fraud 
are baseless, The second respondent alienee 
from the first respondent, while adopting 
the written statenient of the first respon- 
dent, resisted the suit on the ground that 
the appellant is a mere benamuidar for 
her husband as she had no funds of her 
own to acquire the suit property and as 
she was never in possession in her own 
right, that her husband alone was in 
possession of the same, that Exhibit B-2 
sale ıs true, valid and supported by 
consideration, the same having been 
executed voluntarily by the appellant and 


her husband knowing its full implication 
and that in any event this respondent 
purchased the suit property for proper 


value without any notice of any defect 
in title. 


5. O.S.No.144 of i968 is by the first 
respondent herein against the appellant 
and “her husband for recovery of Rs, 


11,186-83, being the principal and interest 


Ii] Andalammal v. Rajeswar1 Vedachalam 
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due on Exhibit B-1, promissory note, dated 
20th July, 1965, executed for Rs.9,672-51 
representing the balance due by the appel- 
lant's husband in respect of Rs.25,000 for 
which he had to account to the first 
respondent. It 1s unnecessary to refer to 
the defence taken by the appellant's 
husband ın this action, because though 
the trial court dismissed the suit even 
as against him, he did not prefer any 
appeal against the judgment and decree 
made by the learned single Judge of this 
Court in A.S,No.844 of 1971 setting aside 
the order of dismissal. It ıs needless to 
state that the judgment and decree of 
the learned single Judge of this Court 
had become final vis-a-vis the appellant's 
husband (first defendant in O.S.No.144 
of 1968). The appellant's defence in that 
action 1s that she did not execute Exhibit 
B-1 nor did she receive any consideration 
therefor; even otherwise the consideration 
under it 1s illegal, void and opposed to 
public policy and therefore Exhibit B-1 
ıs unenforceable. According to her, her 
signatures were taken on various blank 
sheets of paper, one amongst them bearing 
stamps and her signatures were taken on 
the date on which Exhibit B-2 sale was 
registered at Tindivanam Sub-Registrar's 
Office on 20th July, 1975. She further 
submitted that Exhibit B-1 must have been 
concocted by the first respondent and her 
partisans on blank sheets of paper which 
contained her signatures. The recitals in 
Exhibit B-! are all false and fraudulent. 
She never undertook to discharge the labi- 
lity of her husband; nor did she ever agree 
to pay the amount covered by Exhibit 
B-1 to the first respondent. 


6. The trial court framed as many as 
9 issues ın O.S.No.23 of 1967 which are 
as follows: 


l. Whether the suit house had been purcha- 
sed by the plaintiff with her funds and 
belonged to her and if not so was the 
plaintiff only a benamidar for her husband? 


2. Whether the sale deed dated 17th July, 
1965 executed by plaintiff to first defend- 
ant 1s not valid, not supported by consider- 
ation and not true? 


3. Whether the said sale deed dated 17th 


July, 1965 is vitiated by undue influence, 
coercion and fraud aud hence void as allged 
by plaintiff? 


4, Whether the sale deed dated 17th July, 
1965 ıs hable to be set aside for all or 
any of the reasons stated in the plaint? 


5. Whether the second defendant is in 
any event a bona fade transferee for value 
from first defendant without notice of 
the rights of the plaintiff to avoid the 
transaction as alleged? 


6. Whether the plaintiff ıs entitled to 
past profits and 1f so at what rate? 


7. Whether the suit is not properly valued» 
for the purpose of court fee? 


8. Whether even ıf so, 
precluded from putting 
to the suit house? 


the plaintiff ıs 
forward her title 


9. To what relief 1s the plaintiff entitled? 


The trial Court observed as regards issues 
7 and 8 that they were not argued at 
all, On other issues it held in favour of 
the appellant and therefore decreed the 
suit as prayed for with costs but subject 
to the payment by the appellant of the 


mortgage amount which the first 
respondent paid to the Land Mortgage 
Bank while it relegated the question of 


mesne profits to be determined in separate 
proceedings under Order 20, rule 12, Civil 
Procedure Code, 

© 
7. In the other suit O.S.No.144 of 1968, 
the trial Court framed the following issues: 


1, Whether the suit pronote is true? 


2. Whether the suit pronote was executed 
in the circumstances as mentioned in the 
written statement of defendants 1 and 
29 


3. Whether ıt is not supported by consider- 
ation? 


4, Whether it ıs illegal and opposed to 
public policy? 
5 To what relief if any is plaintiff 
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entitled? The trial court held issues 1 
to 4 ın favour of the appellant and her 
husband (the other defendant in the suit) 
and therefore dismissed the suit with costs. 


8 On appeal, the learned single Judge 
of this Court framed four points for deter- 
mination and they are: 


1. Whether it is true that P.W.4 had 
misappropriated the amounts belonging 
to the appellant with regard to her business 
as Burmah Shell agent? 


2. Whether the execution of Exhibit B-2 
sale deed by P.W.1 is vitiated by exercise 
of undue influence, coercion and fraud? 


3. Whether the property at Tindivanam 
~ sold under Exhibit B-2 to the appellant 
was the absolute property of P.W.1 in 
whose name the title deed stood or was 
it purchased by P.W.4 out of his funds 
in the name of P.W.1 not intending to 
make P.W.1 the exclusive beneficial owner 
of the said property; and 


4, Whether the execution of Exhibit B-I 
by P.W.1 and P.W.4 was true and whether 
the said promissory note js enforceable 
against them? 


9 As far as the third point was 
concerned, the learned Judge felt that 
it is really unnecessary to consider the 


same in view of his conclusions on points 
l and 2, As regards the first point his 
conclusion is that the misappropriation 
alleged against P.W.4 (appellant's husband) 
by the first respondent (appellant before 
him) and her agent Was true and was 
admitted by P.W.4 himself. As regards 
the second point, he held that Exhibit 


B-2 was not’ vitiated by the exercise of 
any undue influence as contended by P.W.1 
(appellant herein) and that the sad 


document was executed by her with her 
free consent and with full knowledge that 
ıt was a sale deed by which P.Ws.1 and 
4 were attempting to discharge part of 
the amount due to the first respondent 
by P.W.4 and as a result of the musappro- 
priation of the moneys committed by 
P.W.4. 


10. Before we advert to the arguments 
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advanced by Mr.R.Kesava Alyangar, learned 
Counsel for the appellant which were 
pregnant with substantial substance, it 
may be useful to take note of the scope 
of the Letters Patent Appeal. In the 
decision in Asho Devz w% Dukh1 Sao, (1975)1 
S.C. J.174= (1975) 1 S.C.R.64= (1974)2 
S.C.C.472= A.I.R.1974 S.C.2048, the 
Supreme Court has held that the limitation 
on the power of the Court imposed by 
sections 100 and 101 of the Civil Procedure 
Code, cannot be made applicable to an 
appellate Court hearing a Letters Patent 


appeal from the judgment and decree of ` 


the Court subordinate to the High Court, 
for the simple reason that a single Judge 
of the High Court ıs not a court subordi- 
nate to the High Court and that there 
is no doubt that in an appropriate case 
a Letters Patent Bench hearing an appeal 
from an order of a learned single Judge 
of the High Court in a first appeal heard 
by him is entitled to review even findings 
of fact and that the contention of the 
appellant before them that the Letters 
Patent Appeal Bench was not ın law 
entitled to reverse the concurrent findings 
of fact must be negatived and also that 
under Clause 15 of the Letters Patent 
an appeal lies from a judgment and decree 
without any limitation being imposed upon 
the powers of the Appellate Court and 
the whole decree lies open before the 
court. It 1s significant to notice that in 
this case the learned single Judge of this 
Court reversed the finding of the learned 
trial Judge. If so, the principle enunciated 
by the Supreme Court will operate with 
more vigour here than in a case where 
both the trial Judge and the learned single 
Judge of this Court sitting in first appeal 
concurred with the findings of facts. 


11, As the appeal L.P.A.No.77 of 1978 
is more comprehensive, we propose to 
deal with it in the first instance. It is 
also convenient to advert to the defence 
taken by the second respondent even at 


the outset. His principal defence ıs that- 


he 1s a bona fade purchaser for value with- 
out any notice of any defect in title. We 
may add that as regards the other defence, 
vlzZ., the appellant is only a benamidar 


_ for .her husband, it would be dealt with 


by us ın due course, It 1s needless to state 
that. even if the wdefencé of the first 


* 
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respondent were to be negatived yet the 
second respondent is entitled to succeed 
if he were to successfully establish his 
defence that he 1s a bona fide purchaser 
for value as aforesaid. 


12, The immediate question that arises 
for consideration is whether the appellant 
had adduced proof of the second respon- 
dent's guardian's knowledge of the defect 
in title. In the instant case, we find that 
there is intrinsic evidence in the documents 
produced and relied on by the respondents 
themselves to positively suggest that the 
said guardian,’ be ıt the second respondent's 
paternal grandfather or his father was 
sufficiently put on notice of such defect. 
It ıs no gainsaying that the evidentiary 
value of the document is undoubtedly 
superior to the oral testimony. It is stated 
in Exhibit B-2, the registration copy of 
which is marked as Exhibit A-3/7, that 
the sult property was purchased from 
Shanmugam Pillai out of the earnings of 
the appellant's husband, that the said 
property had been in the possession and 
enjoyment of the appellant and her husband 
and that to compensate the amounts 
misappropriated by the appellant's husband 
as an employee in the first respondent’s 
depot in Gingee, the appellant and her 
husband (executants of Exhibit B-2) had 
agreed to sell the suit property for 
" Rs.8,000 to the first respondent. It is 
further recited therein that the vendee 
(the first respondent) should redeem the 
mortgage from Tindivanam Co-operative 
House Mortgage Bank, Had the guardian 
of the second respondent examined Exhibit 
B-2, as she is bound in law to do, she 
must have been put on notice that the 
consideration for the sale 1s the appellant's 
husband's musappropriation in the vendee's 
business at Gingee and that though the 
apparent title stood in the name of the 
appellant, it 1s alleged therein that she 
is only a benamidar for her husband, These 
averments, in our careful consideration, 
would have excited suspicion in the mund 
of any bona fide or reasonable person, 
particularly when the property purchased 
is to benefit a minor. Yet another aspect 
of intrinsic evidence which would support 
an inference is that while in Exhibit B-2, 
it was stated that the sult property was 
purchased by the appellant's husband out 


of his earning but in' the name of the 
appellant, in Exhibit B-35, it is stipulated 
that the schedule mentioned property 
belonged to both the appellant and her 
husband. Thus there are two inconsistent 
and irreconcilable sources of title as 
regards the appellant on the one hand 
and her husband on the other. Further 
an enquiry was found necessary 1s evident 
from the lawyer's reply Exhibit A-41 to 
the appellant's notice Exhibit A-39 sent 
on behalf of the second respondent's 
grandmother acting as his guardian. That 
the grandmother is the guardian of the 
second respondent is stated ın Exhibit 
A-41 and asserted by D.W.6 ın his 
cross-examination. The evidence of D.W.6 
is that he was not shown as guardian in 
Exhibit B-34, that his mother (the second 
respondent's grandmother) is the guardian 
of the second respondent and that it is 
the said grandmother who gave the reply 
Exhibit A-41. It is also essential to notice 
at this stage that it is not the case of 
the second respondent that though the 
grandmother was the guardian D.W.6 looked 
after all the transactions since negotiation 
till the execution and registration of 
Exhibit B-35 because the said guardian 
is very old, For a reference to Exhibit 
A-41 discloses that the said reply was 
sent under instructions of the minor's 
grandmother. We had just now referred 
to the evidence of D.W.6 in cross-exami- 


nation. He also asserted that it was his 
mother who was the guardian and gave 
instructions contained ın Exhibit A-4I, 


reply notice obviously meaning that instru- 
ctions were given by her to the counsel. 
While so, there 1s every force in the con- 
tention advanced by Mr.Kesava Aiyangar, 
learned Counsel for the appellant, that 
in the light of the above admitted eviden- 
ce, non-examination of the minor's grand- 
mother ıs fatal to the defence. He fortified 
his submission (sic) by relying on the ruling 
of the Supreme Court reported in Gopal 
Krishnap ve Mohd. Hap Latif, (1968)2 
S.C.J.934= (1968)3 S.C.R.862= A.I.R.1968 
S.C.1413. The Supreme Court succinctly 
laid down the principles in the said decision 
thus: 
"Even if the burden of proof does not 
he on a party the court may .draw an 
adverse inference if he withholds 
important documents in his_ possession 


f 
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which can throw light on the facts 
at issue. It i$ not in our opinion, a 
sound practice for those desiring to 
rely upon a<certain state of facts to 
withhold from the Court the best 
evidence which is in their possession 
which could throw light upon the issues 
in controversy and to rely upon the 
abstract doctrine of onus of proof.” 


In our view, the above dictum would be 
applicable with great vigour to the instant 
case, for, we had earher pointed out that 
the contents in Exhibits B-2 and B-35 are 
enough to put the minor's guardian on 
notice about the defect In title and that 
in Exhibit A-41 ıt was alleged that such 
an enquiry was made. A fair reading of 
Exhibit A-41 would indisputably establish 
that no enquiry was made by the grand- 
moeher, because she gave instructions to 
snd the notice and because there is no 
evidrnes thet on her behalf her son D.W.6 
pieged dÈ the role in all the transactions. 
To put it differently, though the guardian 
Wes put on notice, no evidence was placed 
at the instance of the second respondent 
to prove that there was such an enquiry 
and that despite such enquiry the defect 
was not noticed. We have to _ reiterate 
that there is no reference to D.W.6 ever 
taking any part either in the negotiations 
or in the end transaction, the sale under 
Exhibit B-35 ın Exhibit A-41, It would 
„immediately follow that no weight can 
be attached to the evidence of D.\W.6 on 
this vital aspect of enquiry. Even other- 
wise, as per the ruling of the Supreme 
Court, cite supra, the best witness is 
kept out of Court. These are not all. While 
Exhibit B-85 was executed as early as 
on 29th December, 1965 it came to be 
registered on 20th April, 1966. Even D.W.6 
admitted that it ıs D.W.4 (the first respon- 
dent's manager) who conducted all the 
negotiations and finalised the sale under 
Exhibit B-35. We will be referring, ın due 
course, theat D.W.4 1s the archvillain in 
bringing about not only Exhibit B-2, but 
also Exhibit B-35. Further the evidence 
of D.W.6 is that he did not notice who 
was the predecessor-in-title and that though 
he saw Exhibit B-2, he did not care to 
read the contents thereof.:- He further 
deposed that he did not know in whose 
favour the prior title stood and under what 
Cel t 


í 
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circumstances the sale deed came to be 
executed by the  predecessor-in title, 
obviously referring to Exhibit B-1. Even 
mn the chief examination he would add 
that because the first respondent was doing 
business in a large scale, he thought that 
he could purchase the property. This 
admission on the part of D.W.6 is enough 
to conclude that no enquiry at ail was 
made on behalf of the minor purchaser 
notwithstanding that the documents them- 
selves reveal that defect. If, according 
to D.W.6, D.W.4 was simply trusted and 
D.W.4 brought about all the transactions 
resulting in the execution and registration 
of Exhibit B-35, it is reasonable to infer 
that the minor's guardian is not a bone 
fide purchaser for consideration without 
notice of the defect. In the last but the 
third and fourth paragraphs of the 
judgment of the learned single Judge, ef 
this Court, this aspect has been dealt 
with. According to ths leaned, Jedak 


"There 1s absolutely nothing to indicate 
that a perusal of the sale deed Exhibit 
B-2 by any person will convince that 
person that the title of the vendee 
therein was not a perfect title. Equally 
there is nothing improbable or unnatural 
in-a wealthy person disposing of a 
property which he or she had purchased, 
Consequently, the case of P.W.1 in 
this behalf that the purchase by the 
second appellant in the former appeal 
was not bona fide “and that he was 
not a transferee for consideration has 
not been established." 


He rehed upon the following circumstances’ 
to support his finding. Nearly a year after 
Exhibit B-2, the appellant caused Exhibit 
A-39 notice to be issued, The appellant's 
explanation for the delay tn sending the 
lawyer's notice was not acceptable. Her 
evidence that Exhibit A-39 came to be 
issued two months after obtaining the 
registration copy of Exhibit A-37 1s there- 
fore, not correct. According to the learned 
Judge, therefore this conduct on the part 
of P.W.1 (the appellant herein) will lead. 
to the inference that P.W.1 and P.W.4 
(the appellant's husband) originally executed 
Exhibit B-2 with the full knowledge that 
it was a sale deed and that it was being 
executed to liquidate the amount due by 
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P.W.4 to the appellant therein (first respon- 
dent before us) but only later, they wanted 
to make something out of it and probably 
they wanted to get some more money 
from the appellant and that was the cause 
for the present sut. -He further found 
that there is material discrepancy between 
the evidence of P.W.1 and her son~in-law 
P.W.3 for P.W.1 stated in her evidence 
that the second respondent came to her 
daughter's house and asked her whether 
she could purchase the suit house and that 
P.W.1 told her that there was a case 
relating to the suit property and asked 
her not to purchase the same but then 
P.W.3 had stated in his evidence that P.W.1 
did not come to his house at all during 
the relevant period. With great respect 
to the learned Judge, he has fallen into 
factual errors while he negatived that 
the explanation put forward is not true 
and that there is discrepancy between 
the evidence of P.W.1 and P.W.3. Exhibit 
A-37 is the registration copy of Exhibit 
B-2. For issuing the suit notice Exhibit 
A-39, the appellant had to obtain not only 
the registration copy of Exhibit B-2 sale 
but also that of Exhibit B-35 sale. We 
had earlier poimted out that Exhibit A-37 
is the registration copy of Exhibit B-2, 
while Exhibit A-38 1s the registration copy 
of Exhibit B-35. A reference to Exhibit 
A-38 shows that the registration copy was 
applied for on Ist June, 1966 and it was 
prepared and delivered on 3rd June, 1966, 
As between 3rd June, 1966 and 25th July, 
ie 1966 when Exhibit A-41 was issued, the 
interval was only about 2 months. It 1s 
pertinent to notice what P.W.1 deposed 
is: - 


“ADG Shur O sre sre osay gas 
HOPEA. sra Gurus usr sew 
DAOS. LiG Boric 2L 
di. wale r ay ® Qoar gask 
9 ere spigni QerOsGad”, 


+ 


Factually P.W.1 made no reference to 
Exhibit A-37 when she said that she gave 
notice 2 months after. On the other hand, 
her evidence is so clear that she gave 
Notice 2 months after she contamed the 
registration copies of _ Exhibits ” B-2 and 
B-35. If so, the reasoning of the learned 
Judge referred to above cannot be sustained, 


It is true that P.W.1 had stated that the 
second defendant came to her daughter's 
house and asked her whether she (second 
defendant) could purchase the suit property 
for which she (P.W.1) told her that since 
the said property is involved in a case, 
She should not purchase the same, The 
learned Judge is not right when he stated 
that P.W.3 had deposed that P.W.1 did 
not come to his house at all during the. 
relevant period for his evidence is: 


See Corca AADF outs AE ta 
PW. 1 gya Qarda 8 Gumrersira 
Gerawitad, Cun gs erde tere 6 
LOF gidb atie. Pa eh a6 
rt ahs ge Budr s wre 
pest 2a 99 QarG adair- erde 
ordunr se Agog urad. Gag 
6y Gura dwt epheosaiu urta 
seri adr 


13. It is pertinent to notice that- Ex 1ibit 
B-2 is.dated !7th July, 1965 and Exhibit 
B-35 is dated 29th December, 1965. From 
the evidence extracted above, P.W.3's 
wife would have given birth to a child 
ın about 4 months. This period certainly 
falls within the above interregnum. There- 
fore, we are unable to find any inconsts- 
tency. The other important factor to be 
noticed in this connection ıs that there 
must have been some misunderstanding 
by P.W.I and also by the learned trial 
Judge when the former spoke about the 
visit of 'D.2'. It is important to note that 
the second defendant is a minor though 
he is represented by his father D.W.6, 
as guardian. Thus a reference to the second 
defendant in the deposition of P.W.1 is 
an obvious mistake, It might be that P.W.! 
was rather refesring to the  munor's 
grandmother, becuase in the deposition 
as recorded by the learned trial Judge 
we find the following - 


D.2 ed SLAG asSGisrt srar 
inl. amheerior eros w Gartmore, 
pts AGA pa armarBrad oes oy 
GerexGercr. 


ore Qe rere, 


It 1s significant to notice that the reply 
notice was sent only by the minor's grand- 
mother but not by his father. In the 
cyclostyled copy of the deposition prepared 
by this office for the purpose of A.S.No, 
843 of 1971 it is wrongly prepared as 
follows: . , 


uuCe D-2 Ardd di. ~ 


— 


` 
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FA Quer asSgisre® sram dha. 
airheoriwnr aaay Gar., apse 

og anrkhaerGiad adm Qamer 
Berar, AMQ D-2 ard@dliisra 
Gerad. 


The expedient course ıs not to be, there- 
fore, influenced one way or the other by 
that part of the evidence of P.W.1 because 
of the foregoing circumstances. For the 
reasons stated above, we find that the 
finding of the learned Judge of this Court 
can hardly be supported by evidence. 


14, In the result, we are _ constrained 
to set aside his finding and restore that 
of the learned trial Judge. 


15. The next question to which we 
propose to advert is the issue relating 
to benam: theory. It ıs by now well settled 
that the burden is on the person who sets 
up the case of benami, in, the instant case 
the respondents (defendants) and that 1é 
the burden is not discharged, the ostensible 
title will prevail. To substantiate a case 
of benami, the judicial pronouncments have 
laid down, several factors have to be taken 
into consideration and on an over-all 
assessment of such factors is the Court 
to render a finding. The relevant factors 
are: (a) the consideration; (b) possession 
and enjoyment of the property; (c) posses- 
sion of the title deeds; (d) motive; and 
(e) mutation in the public records. Further, 
if the benamidar and the real owner were 
to be related as wife and husband, or 
concubine and paramour, the payment of 
consideration by the husband or paramour 
as the case may be, would not be decisive, 
for, ıt ıs most likely ethat the husband 
or paramour intended to benefit the wife 
or the concubine. We had already referred 
to the inconsistency as regards source 
of title to P.W.1 or P.W.4 as between 
Exhibit B-2 and Exhibit B-35. We recall 
the same} at this juncture to point out 
that there ıs no consistency ın the defence 
on this vital aspect. In Exhibit B-2, ıt 
was recited that out of the earnings of 
P.W.4, the suit property was purchased, 
However, nothing was elicited from P.W.4, 
as to the date of his employment, parti- 
culary of his employment, particulars of 
his salary and his savings. It has to be 
immediately pointed out that none of the 
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defence witnesses had ever spoken to these 
relevant matters. Thus, no satisfactory 
evidence ıs placed before the Court in 
proof of the means of P.W.4 at the time 
of purchase under Exhibits A-2 and A-3. 
It may not be out of place to point out 
that from the evidence it 1s possible to 
conclude that P.W.4 would not have been 
in employment at the time of Exhibits 
A-2 and A-3. According to D.W.5, P.W.4 
had 18 years of service. Evidence was 
given on 19th September, 1971. This will 
take us to about 1953. D.W.4 would depose 
that he came to be employed ın the first 
respondent's service on 1951 and that even 
before that P.W.4 was working’ under 
D.W.5. All these will suggest that P.W.4 
would have got employed only in 1951. 
In any event, 1t 1s most unlikely that P.W.4 
would have saved Rs.2,000 to find the 
consideration for Exhibits A-2 and A-3. 
As the parties are related as husband 
and wife, possession and enjoyment of 
the property would not throw any definite 
light and therefore, we leave this out 
of consideration. As regards possession 
of document of title, the property came 
to be mortgaged with the Tindivanam 
Co-operative House Mortgage Bank under 
Exhibit B-33, dated 24th September, 1962, 
and mortgage deed executed both by P.Ws.1 
and P.W.4. It is the evidence of P.W.1, 
that as she happened to be a woman, the 
Bank insisted that her husband should also 
join the execution of the mortgage deed, 
A reference to Exhibit B-33, would reveal 
that a printed form of mortgage deed 
was utilised by the Bank, Therefore, even 
this has to be left out of consideration. 
As regards, motive, there ıs nether 
pleading nor evidence, as rightly pointed 
out by the learned trial Judge. Fortunately, 
for the appellant, the property 1s registered 
in her name in the records of TJindivanam 
Municipality as seen from Exhibits A-11 
to A-19, which are all house tax receipts 
issued in her name, On the top of ıt all, 
Exhibit A-20, dated 2nd, July, 1956 1s the 
plan submitted by the appellant for effect- 
ing improvements. In that document the 
appellant alone had signed as owner. The 
above conspectus will undoubtedly establish 
that far from the respondents discharging 
their burden, the appellant has satisfact- 
orily established that she 1s not the bana- 
midar but is the real owner, At any rate, 
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we have to reiterate that the burden had 
not been discharged and in such a case 
as -already pointed out, the ostensible title 
will have to be upheld. 


16. ‘With reference to this issue, the 
learned Judge of this Court has observed 
thus: 


"As far as the third point 1s concerned, 
it ıs really unnecessary to _ consider 
the same in view of my conclusions 
on points Nos.l and 2, Once it ıs held 
that P.W.1 executed the sale deed 
Exhibit B-2, voluntarily ans with full 
knowledge of its contents as a sale 
deed, it is totally irrelevant whether 
the property belonged to her or not." 


Two possibilities emerge from the above 
observation. The first 1s that he did not 
want to disturb the finding of the learned 
trial Judge while the other ıs that the 
learned Judge would have proceeded on 
the assumption that the real owner is 
P.W.1, but yet her case regarding undue 
influence, coercion and fraud was not 
established, 


17. According to Mr.Kesava Aryangar, 
learned Counsel for the appellants, the 
respondents restricted their defence that 
P.W.4 1s the real owner, but failed to 
plead a case in the alternative to the 
effect that even assuming that P.W.1 ıs 
the real owner, yet, the case of undue 
influence and coercion is not true. He 
would further submit that in the absence 
of an alternative pleading, the Court shall 
not look into the evidence on this aspect. 
Relying upon the decision in Atta Md. 
Ve Emperor, (1930) 57 LA.71= 58 M.L.J.363= 
A.IL.R.1930 P.C.57= 31 L.W.306 (P.C.), the 


learned Counsel would urge that the 
prohibition is addressed to the, Court 
whereby the Court ıs restramed from 


looking into the evidence because there 
is no pleading on that matter. A proper 
reading of the written statement filed 
by the first respondent clearly shows that 
though such an alternative plea is not 
expressly pleaded, she had not only demed 
the undue influence and coercion but also 
Stated that Exhibit B-2 transaction was 
a voluntary one entered into by the appel- 
Jant with full knowledge and consent and 


~— 


that the first respondent had not had any 
unfair advantage. The said defence taken 
by the first respondent as regards undue 
influence and coercion will fairly indicate 
that they are setting forth the defence 
on the alternative case based on the 
assumption that P.W.4 1s the real owner. 
The draftsman ıs not the first respondent 
herself but luckily for her the statements 
of fact m relation to undue influence and 
coercion are well brought out ın the 
written statement. If so, it would be rather 
unjust to read the written statement as 
not raising a defence on the alternative 
case. We are; therefore, unable to agree 
with the learned Counsel for the appellant 
that because no alternative case 15 
pleaded, the evidence should not be looked 
into and also that the approach of the 
learned Judge of this Court ın not deciding 
this issue relating to benami had vitiated 
his judgment. 


f8 So it ıs rather unnecessary to peep 


into the two decisions cited by the learned 


Counsel for the appellant namely Atta 
Md. v. Emperors (1930) 57 LA.7l= 58 
M.L.J.363= A.LR.1930 P.C.57= 31 L.W.306, 
(P.C.) and Bhagat Singh v. Jaswant Singhs 
(1962)1 S.C.J.162= A.LR.1966 S.C.1861. 


19. It ıs now convenient to advert to 
the first point for consideration as deter- 
mined by the learned Judge of this Court. 
The finding of the learned Judge is that 
the misappropriation alleged against P.W.4 
by the first respondent and her agent 
D.W.4 was proved and was admitted by 
P.W.4 himself, The learned Judge also 
pointed out that Mr.Kesava Alryangar who 
appeared for P.Wel” and P.W.4 dealt with 
this as the last point and did not, in fact 
argue anything ın the face of the evidence 
available on record, The learned Counsel 
before us submitted that his contention 
on this aspect was not understood in the 
proper perspective. There 1s no need for 
us to get ourselves entangled on this very 
nice controversy. Fortunately for us, the 
substratum of the argument advanced by 
the learned Counsel hinged upon as to 
whether the appellant had not succeeded 
in substantiating that Exhibit B-2 was 
brought about under undue influence, 
coercion and fraud. In short the submission 
turned upon the assessment of evidence 
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ån this case. This, in turn, takes us to 
examine issue’ Nos.2,3 and 4 as framed 
by the learned trial Judge and point No.4 
as formulated by the learned Judge of 
this Court. 


20. Before we proceed to assess the 
evidence in this case, ıt 1s useful to look 
at the position of law. Immediately ıt 
has to be noticed that the appellant's case 
is not that the document is void ab imto 
as offending section 23 of the Contract 
Act, but 1s voidable by virtue of undue 
influence, coercion and fraud practiced 
on her both by P.W.4 and D.W.4. Section 
16 of the Contract Act defines’ what 1s 
undue anfluence. Section 16 reads as 
follows: 


"16(1), A contract ıs said to be induced 
'by undue influence’ where the relations 
subsisting between the parties are such 
that one of the parties 1s in a position 
to, dominate the will of the other and 
uses that position to obtain an ‘unfair 
advantage over the other. 


(2) In particular and without prejudice 
to the generality of the foregoing 
principle, a person 1s deemed to be 
in a position to dominate the will of 
another, 


{a) where he holds a real or apparent 
authority over the other, or where he 


stands in a fiduciary relation to the 
other; or 

(b) where he makes a contract with 
* a person whose mental capacity is 
temporarily or permanently affected 


by reason of age, eiiiness, or mental 
or bodily distress. 


(3) Where a person who is in a position 
to dominate the will of another, enters 
into a contract with him, and the trans- 
action appears, on the face of ıt or 
on the evidence adduced, to be 
unconscionable, the burden of proof 
that such contract was not induced 
by undue influence shall lie upon the 
person in a position to dominate the 
will of the other,” 

the said 


A of 


è 


close examination 


ma 
y tl, 
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provision reveals that under circumstances 
set out in section 16(1} a case of undue 
influence ıs established. If the circum- 
stances set out either ın sub-clause (a) 
or sub-clause (b) ın sub-section (2) are 
found to be established, a person is deemed 
to be in a position to dominate the will 
of another. Sub-section (2) 1s common 
to sub-section (1) and sub-section (3) of 
Section 16, As between sub-section (1) 
and sub-section (3), the common factor 
1s that one of the parties was ın a position 
to dominate the will of the other. Sub— 
section (1) and sub-section (3) cover two 
different fields, though at times, one may 
overlap the other. To attract sub-section 
(I) two things should be established, 
namely, (a) one of the parties was in a 
position to dominate the will of the other 
and (b) used that position and obtained 
an unfair advantage over the other; while 
to attract sub-section (3) (a), “the person 
was im a position to domimate the will 
of the other, and {b) the transaction 
appeared on the face of it or on the 
evidence adduced to be _ un-conscionable, 
There ıs another vital difference between 
sub-section (1) and sub-section (3). In 
sub-section (3), ıf the two ingredients are 
established, the burden of proof that 
contract was not induced by undue influ- 
ence shall lie upon the person in a position 
to dominate the will of the other. Ths 
presumption is absent ın sub-section (1). 
This, in our view, is the proper reading 
of section 16 of the Contract Act. Another 
special feature is found ın section .16(3); 
l€% If it is established that a person who 
iS in a position to dominate the will of 
another entered into a contract with him 
and if the transaction appeared ether 
on the face of it or on the evidence 
adduced to be unconscionable, the burden 
is upon the person who was dominating 
the will of another to prove that such 
contract was not induced by undue influ- 
ence. The word 'shall' found ın section 
16(3) indicates that the presumption is 
mandatory. In the instant case, if the 
ingredients referred to ın section 16(3) 
were to be established by the appellant 
the burden would be on the respondents 
to satisfactorily prove that Exhibit B-2 
sale was not induced by undue tnfluence. 
The concomitant position is that if the 
burden is not discharged, the presumption 


~ 
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shall prevail It is further significant to 
notice that either on the evidence or on 
the face of the transaction it is enough 
if it appeared to be unconscionable, In 
other words, it is enough for the appellant 
to substantiate that the transaction was 
prima facie ‘unconscionable and that she 
"was under the domination of her husband, 
'P.W.4 and the first respondent's manager, 
D.W.4. To put ıt differently, positive proof 
that the transaction is unconscionabie is 
dispensed with to raise a statutory , presum- 
ption and the statutory presumption would 
be in force until the burden ıs rebutted. 
According to the learned Counsel for the 
appellant, this import of clause (3} of 
„section 16 was not noticed by the learned 
" Judge of this Court and the result was 
the learned Judge threw the burden wrangly 
on appellant. This according te the learned 
Counsel, has to a greater extent vittased 
the judgment of the learred Judge. He 
would further urge that there are enough 
circumstances to project a ‘prima facie 
case as envisaged by section 16(3) and 
that in any event, there is ample evidence 
in thts to support imutsrepresentation, 
coercion and fraud. 


22, Section 16(2) says what ts domination, 
If a person should hold either a real or 
apparent authority over. the other, he would 
be deemed to be in a position to dominate 
the will of another (emphasis by us), We 
shall not lose the significance of the 
xpression 'real' and ‘apparent’ employed 
n that sub-section, In our view, even if 
the circumstances were to project that 
one had apparent authority over the other, 
ıt would be deemed that person dominated 
the will of the other ‘as envisaged by 
sub-section (2) of Section 16, So too, if 
a person were to stand in a fiduciary 
relationship with thé other, the former 
would be deemed to have dominated the 
will of the other. We are not referring 
to sub-section {b) as that is not relevant 
in this case. The plain meaning of 
sub-section (2) clearly points out that the 
relationship between the two has no 
relevance at all though it may ın certain 
tases project a prima facie case, 


23. It is now worthwhile to refer to the 
citations brought to our notice ım this 
context. They are Tungabai v. Yeshwant, 


A.I.R.1945 P.C.8; Inche Noriah v. Sheik 
Aliee, A.I.R.1929 P.C.3= 29 W.196= 
(1929) 56 M.L.J.349; Kaufman ve Cersons 


(1904)1 K.B.591, Rama Patter and Brothers 
v. Manikam, (1935) LLR.. 58 Mad, 454= 
69 M.L.j.1l04= A.JLR.1935 Madras 726= 
41 L.W.228, Subhas Chandra v. Ganga Pra- 
sad, (1967)2 S.C.J.159= (1967)! S.C.R.331= 
A.LR.1967 S.C.878. This is relied on by 
both the counsel) and Ladli Prasad Jaiswal 
ve Karnal ODastillery Company Limited, 
(1964)2 S.C.J.12= (1964)! SC.R.270= A.LR. 
1963 S.C.1279, These are all cited by the 
learned Counsel for the appellant. The 
learned senior counsel for the respondents 
brought to our notice the decisions in 
Raghunath Prasad Ve Seru Prasad, 
(1924 L.R.5I LA. 1l0le 46 M.L.J.610= 
A.LR. 1824, P.C.60= 19 L.W.470 and Pooset- 
hurei v. Nanaeppe Chettiar, L.R. (1920) 
47 LA.i= 38 M.L.J.34%= LL.R. (1920) 43 
Mad.540= A.I.R.1920 P.C.65. The learned 
senior Counsel for the respondents contend- 
ed that in all cases if the facts were 
either under section 16{1) or under section 
16(3), these provisions would not be attra- 
cted unless there is proof that P.W.A4, 
and D.W.4 dominated the will of the appel- 
lant. He would further submit that on 
the evidence in this case the factum of 
domination as alleged by the appellant 
was not established at all. The facts 
in Tungabai v. Yeshwant Jog, (1944)2 M.L. 
J.350 are:- The husband was heavily ın 
debt; he had mortgaged all his own proper- 
ty and, being pressed for money had 
nothing to offer by sg way of security for 
~ further loan other than his already 
encumbered estate. He approached his 
creditor for a further loan of Rs.7,000 
but the latter was unwilling to lend it 
either on the security of the husband's 
encumbered lands or on a promissory note. 
So the only security which could be offered 
was the wife's land, The wife was quite 
illiterate;. unable to read or write, but 
could sign her name. Her husband managed 
the wife's property entirely; she was a 
submissive wife, and if her husband told 
her to execute a document she did so 
at his bidding and without informing herself 
of the contents. The wife's property 
brought some income on which the family 
had to depend -and the wife executed the 
mortgage deed for’Rs.7,000 for the 
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husband's benefit and received nothing 
out of the amount herself. On those facts 
the Privy Council held that the wife was 
acting under the influence of her husband 
for whose benefit the mortgage was being 
executed and that the creditor who bene- 
fited by the transaction had notice of 
the facts which raised presumption and, 
hence, he was in no better position than 
the husband who exercised influence. It 
was further held that it was unnecessary 
to decide whether there was actual fraud 
by the husband; ıt was enough to show 
that the wife was acting under his influ- 
ence and not as a free agent; considering 
that he was at the end of his resources 
and tivat the income from the wife's 
property was all that was to support the 
family ıt was a most improvident thing 
to mortgage their only means of livelihood 
for the purpose of using at any rate a 
substantial portion :of the money to pay 
off antecedent debts of the husband, and 
an action which no right-minded person 
ought to have entertained, This decision 
cited with approval the earlier decision 
of the Privy Council ın Inche Nonah Ve 
Shaik Alhe, (1929) 56 M.L.J.349= A.LR.1929 
P.C.3= 29 L.W.196. There the donee who 
was related as nephew of the donor took 
advantage of the fact that the donor was 
a feeble old woman unable to leave the 
house and entirely trusted the donee, and 
the donee took a settlement deed, The 
principle is settled as follows by the Privy 
Council:- 


"That the relations between the donor 
and donee were sufficient to raise the 
presumption of tke influence of the 
donee over the donor and to render 
it imcumbent upon him to prove that 
the gift was the spontaneous act of 
the donor acting under circumstances 
which enabled her to exercise an 
independent will, and which justified 
the court in holding that the gift was 
the result of the free exercise of her 
~ will.” 


We do not find the principle laid down 
in Kaufman v., Gerson, (1904)1 K.B.591 
is ever applicable to the facts ın this case, 
because, aS already pointed out by us, 
it is not the case of the appellant that 
the consideration for Exhibit B-2 was to 
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stifle the prosecution and opposed to public 
policy but then the document came to 
be executed by her because of undue influ- 
ence, coercion and fraud. The ratio laid * 
down by a Division Bench of this Court 
in Rama Pattar and Brothers v, Mamkkaam, 
(1935) LL.R.58 Mad454= 69 M.L.J.104= 
A.I.R.1935 Iad.726= 41 L.W.228 as 
appropriate for the present case 1s that 
in a ccase of undue influence and fraud 
the mere fact that on one or two matters 
the court does not accept .a_ party's 
evidence will not disentitle him to relief, 
for, in such cases conclusion of the Court 
rests not so much upon direct evidence 
showing that any deception was practised 
as upon inferences arising from the situa- 
tion of the parties and nature and effect 
of the transaction the creditor himself 
exercised undue influence or took benefit 
under that transaction with notice that 
that transaction was the result of undue 


influence exercised by the debtors, the 
nature of the transaction would suffer 
the same infirmity. In Subash Chandra 


ve Ganga Prasad, (1967)2 S.C.J.159= (1967}1 
5.C.R.331 the facts are as follows: 


"The suit in the present case was for 
declaring that a deed of settlement 
executed by the plaintiff's father and 
the plaintiff's sister in favour of the 
plaintiff's brother's son in respect of 
certain properties was fraudulent, collu- 
sive and invalid and for cancellation 
of the said document, The trial Court 
dismissed the sult. However ın appeal 
the High Court proceeded on the basis 
that in the circumstances of the ‘case 
and in view of the relationship of the 
parties the trial Court should have made 
a presumption that the donee had influ- 
enced over the donor and should have 
asked for proof from the respondents 
before the High Court that the gift 
was the spontaneous act of the donor 
acting under circumstances which 
enabled him to exercise an independent 
will and which would justify the Court 
in holding that the gift was the result 
of a free exercise of the donor's wall. 
The HIgh Court went on to presume 
from the great age of the donor that 
his intelligence or understanding must 
have deteriorated with advancing years 
and consequently, it was for the Court 
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to presume that he was under the intlu- 
ence of the younger son at the date 
of the gift. In appeal before this Court 
it was contended on behalf of the 
defendant-appellant that the -judgment 
of the High court had proceeded on 
an entirely erroneous basis and that 
there was no sufficient pleading of 
undue influence nor was there any 
evidence adduced at the trial to make 
out a case of undue influence," 


On those facts, the Supreme Court laid 
down the following principle:- 


"The law as to undue influence m the 
same in the case of gifts nter VIVOS 
as in the case of a contract and the 
Court trying a case of undue influence 
must consider in view of section 16(1) 
of the Indian Contract Act, two things 
to start with, namely, (1) are the 
relations between the donor and the 
donee such that the donee is in a 
position to dominate the will of the 
donor, and (2) has the donee used that 
position to obtain an unfair advantage 
over the donor? Sub-section (2) of 
section 16 illustrates as to when a 
person is considered to be in a position 
to dominate the will of another. These 
are inter alia‘(a) where the donee holds 
a real or apparent authority over the 
donor, or (b} when he makes a contract 
with a person whose mental capacity 
is temporarily or permanently affected 
by reason of age, illness or mental 
or bodily distress. Sub-section (3) of 
the section throws the burden of proving 
that a contract was not induced by 
undue influence on the person benefited 
by it when two factors are found 
against him namely that he is in a 
position to dominate the will of another 
and the transaction appears on the face 
of it or on the evidence adduced to 
be unconscionable, 


Thus under section 16 the unconscion 
ableness of the hargain is not the first 
thing to be considered, The first thing 
tod be considered is the relations of 
the parties, But the High Court neither 
determined the relationship of the 
parties as required in section 16{1), 
nor did it find that the transaction 


arf TY ?T r 


was unconscionable. Therefore, the 
presûmption made by it was unwarrant~ 
ed by law. ` 


(u) Before a court 1s called upon to 
examine whether undue influence was 
exercised or not ıt must scrutimse the 
pleadings to find out that such a case . 
has been made out-and that full partı- 
culars of undue influence have been 
given as in the case of fraud. These 
conditions remained unsatisfied in the 
present case. 


(11) On the evidence in the case the 
trial court was right in its conclusion 
that the donor was fully aware of the 
fact that he had transferred the 
property to defendant No.i. it had not 
been established. that he was of unsound 
mind, 


* (iv) There could be no presumption of 
undue influence merely because the 
donor and the donee were nearly related 
to each other, Nor could the fact that 
a grandfather made a gift of a portion 
of his properties to his only grandson 
a few years before his death show that 
the transaction was unconscionable.” 


It is relevant to nottce that the Supreme 
Court has only quoted the following obser- 
vations from Raghunath Prasad v, Sary 
Prasad and others, (1924) 51 I.A.1l0l= 19 
L.W.470= A.LR.1924 P.C.60: 


we 


"The unconscionableness of the bargain 
is not the first thing to be considered, 
The first thing? to be considered ıs the 
relations of these parties. Were they 
such as to put one in a position to 
dominate the other?" 


23, <A reading of , the Supreme Court 
judgment will reveal that except what 
they have quoted above, the learned Judges 
have not expressed their views one way 
or the other. Immediately after the 
quotation, the Supreme Court observed: 


"It must also be noted that merely 
because the parties were nearfy related 
to each other no presumption of undue 
influence can arise," 


Therefore, it cannot be understood that 
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_the Supreme Court had subscribed their 
concurrence to the above observations, 
We had taken some pains to refer -to this 
passage because the section as such does 
not make any reference to _ relationship, 
It may be stated that in that case the 
Supreme Court set aside the judgment 
and decree of the High Court particularly 
because the case of undue influence had 
not been sufficiently alleged erther im the 
pleadings or substantiated on the evidence 
adduced. Two matters on which the princi- 
ples of law are settled by the Supreme 
Court are enough to be noticed, The first 
is that a vague or general principle 
regarding undue influence can never serve 
the purpose or satisfy the requirements 
of Order 6, rule 4 of the Civil Procedure 
Code, that the party pleading must there- 
fore be reguired to plead the precise nature 
of the influence exercised, the manner 
of use of the influence, and the unfair 
advantage obtained by the other, that the 
rule had been evolved: with a view te 
narrow the issue and protect the party 
charged with tmproper conduct from being 
taken by surprise and that a plea of undue 
influence must to serve the dual purpose, 
be precise and all necessary particulars 
in support of the plea must be embodied 
in the pleading. The other principles relate 
to construction of section 16 and we quote 
the following from the decision of the 
Supreme Court in Ladiz Prasad Jaismal 
Ve Karnal Distillery Company Limuiteds 
(1964)2 S.C.J.12= (1964)1 S.C.R.270= A.LR. 
1963 S.C,1279. 


"A transaction may be vitiated on 
account of undue influence where the 
relations between the, parties are such 
that one of them 15 m a position to 
dominate the. will of the other and 
he uses his position to obtain an unfair 
advantage over the other, It 1s manifest 
that both the conditions have ordinarily 
to be established by the person seeking 
to avoid the transaction; he has to 
prove that the other, party to a trans- 
action was ın a position to dominate 
his will and that the party had obtained 
an unfair advantage by using that 
position, Clause (2) lays down a special 
presumption that a person is deemed 
to be in a position to dominate the 
will of another where he holds a real 
i 
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or apparent authority over the other, 
or where he stands m a fiduciary rela- 
tion to the other or where he enters 
into a transaction with a person whose 
mental capacity ıs temporarily or 
permanently affected by reason of age, 
illness or mental or bodily distress 
Where ıt is proved that a person 1s 
in a position to dominate the will of 
another (such) proof being furnished 
either by evidence or by the presumption 
arising under sub-section (2} and he 
enters into a transaction with that other 
person, which on the face of it or on 
the evidence adduced, appears to be 
unconscionable the burden of proving 
that the transaction was not induced 
by undue influence lies upon the person 
m a position to dominate the will of 
the other. But sub-section (3) has 
manifestly a limited application, the 
presumption will only arise if ıt is 
established by evidence that the party 
who had obtained the benefit of a trans- 
action was in a position to domunate 
the will of the other and that the trans- 
action ıs shown to be unconscionable. 
If either of these two conditions 1s 
not fulfilled the presumption of undue 
influence will not arise and burden will 
not shift.” 


No doubt, in sthat case the Supreme Court, 
on the evidence, stated that the High 
Court was in error in relying upon the 
presumption under sub-section (3) of section 
16, because in their view the evidence 
did not justify the conclusion that the 
plaintiff was in a position to domunate 
the will of the defendants and that the 
transactions gave an unconscionable advant- 
age to the plaintiff. The decistons in Ragh- 
unath Prasad v., Sarju Prasad, (1924) 46 
M.L.J.610= A,LR.1924 P.C.60= 19 L.W.470 
(P.C.), Subhash Chandra v, Ganga Prasad, 
(1967)2 S.C.J.159= A.l.R.1967 S.C.878 have 
already been noticed and there ıs no need 
to advert to it once over. As for the 
decision in Poosathurai v, Kannappa Chet- 
nar, LAR. (1920) 47 LA I= 38 M.L.J.349= 
A.I.R.1920 P.C.65= 11 L.W.455 (P.C.), ıt 
ıs enough to notice the ratio Jaid down 
therein which ıs as follows: 


"It is a mistake to treat undue influence 
as having been established by a proof 
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of the relations of the parties having 
been such that the one naturally relied 
upon the other for advice, and the other 
was in a position to dominate the will 
of the first m giving ıt. Upto that point 


"nfluence' alone has been made out. 
Such influence may be used wisely, 
judiciously and helpfully. But, whether 


by the Law of India or the Law of 
England, more than mere infiuence must 
be proved so as to render influence 
in the language of the law ‘undue’, 
It must be established that the person 
in a position of domimation has used 
that positron to obtain unfair advantage 
for himself, and so to cause injury to 
the person relying upon his authority 
or aid. And where the relation of influ- 
ence as above set forth, has been esta- 
blished, and the second thing 1 also 
made clear, viz, that the bargain 1s 
with the ‘influence’ and ın ıtself 
unconscionable, then the person in a 
position to use his dominating power 
has the burden thrown upon him and 
it is a heavy burden of establishing 


affirmatively that na domination was 
practised so as to bring about the 
transaction, but that the grantor of 


the deed was scrupulously kept separate- 
ly advised in the independence of a 
free agent." 


Of course, in that case the Privy Council 
upheld the decision of the High Court 
which reversed the decree of the learned 
Subordinate Judge and held that the undue 
influence was not proved. 


24. Let us now curn to the evidence, 
While the learned Counsel for the appellant 
covered this field with most minute detauls, 
the learned Semor Counsel for the respon- 
dents argued that we should go by the 
broad probabilities in this case particularly 
emphasising on the finding that P.W.4, 
the appellant's husband, had embezzled 
the moneys of the first respondent as her 
employee and also pointed out that it ıs 
not uncommon that a I[lindu dutiful wife 
would sacrifice her personal property for 
the sake of her husband, According to 
the learned Senior Counsel, 1t 1s the feeling 
of reparation that has persuaded the appel- 
lant to voluntarily execute Exhibit B-2. 
Had the facts been so simple as suggested 


by the learned Senior Counsel and had 
the appellant's husband been once and 
for all exonerated in lieu of Ex.B-2 trans- 
actions, it might be that the transaction 
cannot be presumed to be unfair or uncon- 
scionable. As a matter of fact, these 
submissions prevailed upon the learned 
single Judge of thts Court as can be seen 
from his reasoning' “To save him from 
his predicament, P.W.1 should have agreed 
to Ex.B-2 as well as to join in the execu- 
tion of the promissory note and that would 
have been the natural reaction of any 
wife when she finds that her husband has 
misappropriated a huge amount of his 
employer and therefore, he had to tnake 
good the amount” and "the contention 
of fir.dvdR.Narayanaswami is that what 
P.Y. and P.W.4 have done ın the present 
case ıs to make a reparation and such 
making of reparation should be encouraged, 
and that’ P.V/.1 and P.\V.4 having offered 
to? make the reparation ought not to be 
allowed to go back on what they have 
done. I am inclined to agree with this 
contention. The execution of Ex.B-2, the 
sale of lorry and the execution of Exhibit 
B-l are all in the nature of making repaia- 
tion with regard’ to the swindling of the 
appellant's money by P.\V.4 and there ıs 
nothing illegal about the making of such 
reparation and making of such reparation 
could not be challenged on the ground 
of exercise of undue influence. Hence, 
my conclusion on this point 1s that no 
threat was administered to P.\V/.1, ın order 
to enable her to challenge Cxhibit B-2, 
the sale deed, on the ground that it was 
vitiated by the exercise of undue influence 
and that her conséht to the sarme was 


not free.” But, in this case, there are 
coinplex circumstances, The evidence 
adduced by the respondents is not only 


mutually contradictory but ıs also unconvin- 
cing and unworthy of acceptance and on 
top of it all the possessions of P.'/.1 and 
P.W.4 were not only stripped off in the 
process of alleged reparation but they 
were also called_upon to execute Ex.5-2 
promissory note, 


25. Ás rightly pointed out by the learned 
Counsel for the appellant, the learned 
Judge was not right when he expressed 
the opinion that the possibilities of the 
case are against such stand of P.W.1, that 
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he had already referred to the fact that 
the evidence of D.W.4 was that he asked 
P.W.4 to get P.W.1 to the Company's 
premises at Gingee on 16th July, 1965 
and that she accordingly cam to\ the depot 


and agreed to execute the sale deed and’ 


that if that was true, it would an that 
Ex.B-2 was written and executed after 
P.W.1 and P.W.4 had agreed to execute 
the same and therefore the’ question of 
administration of any threat at the time 
of obtaiming the signature on 17th July, 
1965, did not arise, Finally, he concluded 
as follows. "Under these circumstances, 
_J am clearly of the opimon that when 
P.W.1 executed Ex.B-2 she was not subject- 
ed to any threat that she would be sent 
to jail or her husband would be sent to 
jail and the document was written and 
executed as a result of the prior under- 
standing between the parties." The prior 
understanding as already referred to ıs 
said to have taken place on 16th July, 
1965 at Gingee at the first respondent's 
company's premises, First of all, this case 
was not pleaded, Secondly, this particular 
aspect was not put to P.W.1, in the course 
of cross-examination, Further, even D.W.5 
the first respondent herself had not spoken 
to this in the witness box. Above all, for 
the first time, this 1s whispered by D.W.4, 
the first respondent's manager in his cross 
examination and the relevant evidence 
is that on 16th July, 1965 after meals 
D.W.4 went to Gingee and asked P.W.4 
to get P.W.1 and that P.W.1 on 16th 
evening agreed to execute the sale deed, 
‘It ıs also relevant to notice that nis 
further statement is to the effect that 
he did not instruct his counsel to put this 


case to P.W.1 and®P.W.4 because he 
thought that ıt was wholly unnecessary. 
It is this piece of evidence which was 


accepted by the learned Judge ın spite 
of the infirmities stated supra and also 
to be stated infra, On top of all, the above 
statement of D.W.4 ın the cross~-examina- 
tion can hardly be reconciled with his 
evidence in chief, In the chief examination 
D.W.4 had stated that on 16th evening 
the stamp paper for Ex.B-2 was arranged 
to be purchased at Tindivanam and that, 
thereafter D.W.4 and P.W.4 went to Gingee 
and that ıt was agreed that as the title 
deeds stood in the name of P.W.1, both 
P.W.1 and P.W.4 should join the execution 
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of the sale deed agreed to be executed, 
that on 17th p.W.4 was at Guingee, that 
the stamp papers were purchased on 17th 
and were brought by P.W.4, that ın Gingee 
depot Srinivasan prepared a draft, that 
the same was read over to P.W.4, that 
P.W.4 approved the same and that there- 
after Exhibit B-2 was prepared. The above 
evidence will rule out the possibility of 
D.W.4 having met P.W.1 on the 16th 
evening. This self-contradictory statement 
made by D.W.4 was also not noticed by 
the learned Judge. Quite rightly, therefore, 
was the learned Counsel for the appellant 
well-founded in his criticism that the 
learned Judge has wholly erred in believing 
that there ıs evidence that on the 16th 
evening P.W.1 agreed to D.W.4 to execute 
the sale deed. Such an erroneous approach 
by the learned Judge will certainly have 
a telling effect on his decision. 


26. According to the learned Judge, for 
the first time P.W.4 stated in her evidence 
that P.W.4 threatened that she as well 
as her husband would be sent to jail if 
she did not execute the document Ex.B-2, 
that P.W.2 did not say about anybody being 
sent to jail, that he merely stated that 
D.W.4 stated that if P.W.1 did not sign 
it could lead to a criminal case and that 
the evidence of P.W.3 ıs different while 
he stated that D.W.4 threatened P.W.1 
that P.W.4 would be sent to jail But in 
the plaint in paragraph 5 the following 
averment is found. "petitioner learns that 
thereafter, the first respondent and her 
manager Venkatarama Naidu told Veera- 
badran Pillar that unless he along with 
the petitioner executed a sale deed of 
the under-mentioned house to the Ist 
respondent for Rs.8,000 he would be 
prosecuted and sent to jail for criminal 
doshonest misappropriation to the extent 
of Rs.25,000." In paragraph 8 ıt ıs stated 
thus - "Venkatrama Naidu (D.W.4) also 
threatened them that if the petitioner 
plaintiff did not put her signature to that 
document, she would also be arrested and 
sent to jal," 


Thus, the learned Judge's statement that 
for the first time P.W.1 stated in her 
evidence that D.W.4 threatened that she 
as well as her husband would be sent to 
jail is not correct. So too, the other 
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criticism that there is discrepancy between 
the evidence of P.W.2 and P.W.3 can hardly 
be accepted on the material in this case, 
It is relevant to notice that P.W.2 ıs an 
attestor to Exhibit B-2, It is equally 
relevant to notice that a fair reading of 
his evidence will disclose that he was not 
present right ‘through the transactions 
resulting in the execution of Ex,B-2, He 
did say as follows: 


P. W. 1 Gurie- rec Gur ore gy Ff ila 
Heisesiien. CUT gy Cure Hiern 
Gaw ab ster gy urag Gerdret. 
Set oywa whypsH Gurë 
Gere, 855 USHPISEHS UNAS S 
MIT I. bE ATED» 


The reference to criminal case 1s compre- 
hensive enough to take into its fold that 
threat of P.W.1 and P.W.4 being sent to 
jail It 138 very important to notice that 
this statement of P.W.2 was not challenged 
in the cross-examination. Turning to the 
evidence of P.W.3, ıt will be seen that 
this witness also was not present right 
through the transaction. P.W.3 ın chief 
examination had deposed as follows: 


hurd ask gb Qe rhoOrwad oz Q@utep i gt 
Gurs Qeraetad. P, W. 1 um 5 3 
Apar. wurCargi Quds miD 
5ry®@ P.W. ler ymae Gaul oig 
mind AAC smr. npa 
Yipurne asQues gy GUML rii. 


We fail to understand as to how there 
ts any inconsistency between the evidence 
of P.W.2 and P.W.3 with regard to the 
threat extended to P.W.1. It 1s needless 
to state that the evidence of a witness 
should be read as a whole and a comparison 
is made with that of the testimony of 
another witness. It is rather hazardous 
to expect that the corroboration by one 
witness should be in tdentical terms with 
the testimony of another witness. The 
reasonable course ıs to read the evidence 
of all the witnesses as a whole and to 
find out whether on the material aspect 
which alone will have an impact on the 
issue concerned there was corroboration. 
On the evidence in this case we reiterate 
that the evidence of P.W.1 finds corrobora- 
tion not only from P.W.2, but also from 
P.W.3; we exclude from our consideration 
the evidence of P.W.4 who is after al] 
P.W.1's husband and also P.W.5 and P.W.6 
for the present. 


feature worthwhile 


27. We will not demonstrate as to how 
the evidence of P.W.5 and P.W.6 ış of 
assistance to the appellant though according 
to the learned Judge of this Court ıt was 
otherwise. It 1s seen from the testimony 
of P.W.5 that he was not present at the 
time when P.W.6 signed Ex.B-6 At the 
same time his evidence is that the moment 
P.W.1 refused to sign he left the place, 
Thus this witness has spoken to the 
incident that had taken place as long as 
he was present. Even that evidence ıs 
to the effect that P.W.1 refused to sign 
Exhibit B-2. This evidence ıs sufficient 
to sustain an inference that she was not 
prepared to execute the document volunt- 
arily, Turning to P.W.6 the important 
noticing is that he 
1s an independent and disinterested witness: 
he owns a soda factory. This witness has 
been categorical in his statement that 
only after D.W.4 threatened P.W.1 and 
P.W.4 “to send them to jail unless she 
(P.W.1) signed the document, did P.W.! 
sign it. Nothing was suggested to this 
witness during the course of cross-examina- 
tion to discredit his testimony. The only 
suggestion put to him in the course of 
cross-examination was that at the instance 
of P.W.1 he was deposing falsely, It ıs 
pertinent to note that this witness has 
also spoken to the fact that Exhibit B-2 
was not read over, that P.W.1 was some- 
where ın the interior portion of her house 
and that after the Manager (D.W.4) sent 
for her, she came to the front portion 
of the house. Nonetheless the learned Judge 
has stated that the evidence of P.W.6 
is not of much assistance. Thus it turns 
out that the rejection of the evidénce 
of P.Ws.2, 5 a 6 in any event is not 
proper, 


28. Now let us examine the evidence 
adduced on behalf of the first respondent. 
We had already dealt with the evidence 
of D.W.6, the alenee'’s father. So far as 
D.W.5 (first respondent) 1s concerned, it 
IS very significant to notice that she made 
no reference to P.W.1. Also in Ex.A-40 
which is the reply notice sent at the 
instance of the first respondent, there 
is no reference that instructions for the 
notice were conveyed by the first respond- 
ent through her manager D.W.4. On the 
other hand, a reading of Ex.A-40 will 
reveal that the first respondent herself 
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-had personally given instructions for the 
Said reply. In the reply notice ıt 1s alleged 
that, P.V/.1 was aware of her husband 
having misappropriated Rs,25,000, that 
the first respondent came to know about 
the same, the matter was discussed in 
the presence of P.W.1. B.W.4 and certain 
other persons who were interested in them. 
This, according to the averraent suggests 
that there must have been a discussion 
between the first respondent on the one 
hand and the appellant, her husband and 
others on the other. But this vital aspect 
is not spoken to by D.W.5 herself im her 
evidence. We have just now referred to 
the fact that D.W.5 made no reference 
to P.W.. On the other hand, a reading 
of her evidence as a whole would show 
that she had met P.W.4 only and all the 
transactions were dealt with by her with 
P.W.4. The second crucial aspect to be 
noticed is that in Ex.A-40 it 1s stated 
that out of the funds misappropriated, 
the suit house was improved and that*P.\/.4 
purchased jewels for P.W.1, and 
because of the same, P.W.1 voluntarily 
agreed to make good the amount muisappro- 
priated by her husband, Again this material 
aspect was not spoken to by D."V.5 in 
the witness box, It will be further seen 
that the above stand taken by the defence 
will go a long way tu give a death blow 
to the respondent's case, According to 
the averments m Exhibit A-40, PV! 
volunteered to make good the amount to 
the first respondent because out of the 
misappropriated amount the house was 
improved and jewels were purchased. This 
wille repel the theory of reparation that 
is said to have worked in the md of 
P.W.i. The above averments only exhibit 
the first respondent's an%iety to justify 
Ex.B-6 as a far deal by some means or 
other. As already pointed out not only 
did D.W.5 farl to refer to this vital aspect 
but also was this case not put to P.W.i. 
The documentary evidence, which we will 
be referring to presently, will destroy the 
above theory trotted out by the first 
respondent in her reply Ex,.A-40. It ıs seen 
from the evidence of D.W.4 and Ex,B-7 
that the amounts said to have been :iusapp- 
ropriated must be between Ist April, 1965 
and 30th June, 1965. A reference to 
Ex.A-20 which is the plan- submitted by 
the appellant for improvement ıs dated 
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2nd July, 1956, and from this it is obvious 
that improvernents should have been made 
somewhere in 1965. Thus it 1s conclusively 
established that the amount which is said 
to have been misappropriated in 1965 could 
not have been utilised for improving the 
suit house, It ıs further interesting to 
note that D.\W.4 would excel his master 
D.W.9 as to how the alleged misappropria- 
tion amount was utilised by P.V/.5. Even 
in the chief examination he had deposed: 


kid euch quater nahas hss PW. 
1Gude Gers Hg arahiggssra erst 
P., We 1 Gu Ex. Bl rA wuruh. 


That tms ıs a new invention by D.W.4, 
1s beyond doubt. For, it is neither alleged 
in £x.A-40 nor in the written statement 
nor did DAY.5 speak to this aspect. At 
any rate that the said statement 1s wholly 
false is obvious from the fact that the 
amount was misappropriated somewhere 
in 1965 while the suit house was purchased 
under Exs.A-2 and A-3 as early as in 1950, ° 
How then are we to trust either D.W.4 
or D.W.5? It ts seen from the evidence 
of D.V.5 that she was not personally aware 
of the alleged musappropriation. According 
to her, ıt 1s D.W.4 who told her that P.W.4 
had misappropriated. Now if we turn to 
the testimony of D.W.4 we will find that 
ıt ıs too difficult to act on his testimony. 
We have just now pointed out as to how 
his evidence ts unworthy of acceptance. 
It is rather surprising that D.\W.1, who 
is an employee under D.W.5 drawing a 
salary of i%s.500 was able to amass much 
fortune as conceded by him ın the course 
of cross-examination, The evidence record- 
ed on 16th September, 1971 shows that 
besides several investments in the name 
of his daughter and his wife he ts owning 
a bus and bungalow in the city of Madras 
opposite to Grama Vidyodaya, According 
to him he purchased the bungalow for 
Rs.49,000 and the bus for Rs.35,000. 
Besides he owns a house m Chittoor. 
Further he owns a lorry since 1965, He 
is now an imcome-tax assessee. We would 
also like to point out that his evidence 
as regards the alleged agreement between 
him and P.\W.1 whereby P.W.1 agreed to 
execute the sale deed is but false. Above 
all,” P.W.5 admitted that P.W.4 was in 
her service for 18 years and till the 
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_alleged misappropriation she had no 
complaint whatever to make against P.W.4. 
He had further referred to the fact that 
it is D.W.4 who negotiated and fimalised 
the sale under Ex.B-35 to the second 
respondent. It 1s, therefore that we 
characterised him as an archvillain, There- 


fore, we do not hesitate to reject the 
testimony of D.W.4 as unworthy of 
credence. D.W.1 ıs also one of the 


attestors to Ex.6-2,. His testimony is that 
at about 4.30 p.m. on the date of execu- 
tion, P.W.4 and D.W.4 took him to the 
house. He could remember the document 
having been read over, that when he signed 
P.W.3 had already signed as a witness 
and that he did not know others who had 
signed. He would say in chief examination 
that P.W.4 telephoned to him at about 
li am. on that day and asked him to 
go over to Gingee to collect the lorry 
dues due to him. He would also add that 
when he asked about P.W.4 and D.W.4 
about the lorry matter, he was informed 
that ıt would be settled ın about a week 
after selling the lorry to another person. 
It 1s rather difficult to accept his evidence 
because t was suggested to P.W.4 that 
he never phoned to D.V/.1 on that day 
representing that he was having the cash 
ready to discharge the lorry dues and 
because ıt ıs highly unprobable that P.W.4 
would have phoned like that, when, in fact, 
the lorry was not sold by them and he 
had no funds either. 


29. D.W.2 has not spoken to about 
Ex.8-2, Therefore, his evidence will be 
of no use to the defence, 

30. D.W.3 is the scribe but he 1s still 


working under the first respondent. It 1s 


not elicited from him that he is a 
document writer or well versed with such 
talents. Further, D.W.4 would state that 


Sarangapanit used to write documents. Why 
Srinivasan was chosen for Ex.B-6 remains 
unexplained. The probabihty is that D.‘/.4 
would not like more persons to be brought 
into the scene. Even according to D.W.3 
he only acted under instructions of D.W.4 
but not' under instructions of the first 
respondent. While D./.3 would state that 
the draft prepared by him was destroyed 
by him after Ex,B-2 was prepared, the 
evidence of P.W.4 is that the draft ıs 


not with him. A reference to Ex.B-2 shows 
that a sum of Rs,3,247-49 was undertaken 


to be paid by the first respondent 
purchaser to the appellant's mortgagee, 
namely, Tindivanam Co-operative House 


Mortgage Bank. Both D.W.3 and D.W.4 
would assert that the details were furnished 
by P.W.4. The description of the property 


in Ex.B-2 refers to 4 boundaries, the 
measurements, municipal door Number, 
ward number and survey numbers. These 


particulars, as already stated, were furnish- 
ed by P.W.4 from memory. The suggestion 
put at the instance of the appellant is 
that they got the particulars from the 
mortgagee bank and P.W.4 could not have 
given such particulars from memory. We 
prefer the stand taken by the appellant 
to the evidence of P.W.4 and D.'.4 
because it 1s too difficult to beheve that 
P.W.4 was able to carry all particulars 
i his memory and also the figure due 
to the co-operative bank to the last pie, 
Thus, ın our view, the evidence of D.W.4 


Is not only interested but ıs equally 
unsatisfactory to commend acceptance, 
We had already discussed the evidence 


of D.W.4 and D.V.5. Thus, a fair assess- 
ment of the evidence of D. Ys.} to 5 would 
go to show that there is no consistency 
in the defence on vital matters such as 
whether P.W.4 1s the real owner and P.W.1 
is the ostensible owner of the suit property 
and what really persuaded P.W.1 to convey 
her property for her husband's alleged 
defalcation. In short, the evidence of D.Ws. 
do not carry conviction to us. 


31. The consequefice is that the appel- 
iant's case appears to be nearer the truth. 
There are also additional circumstances 
which would fortify our conclusion. When 
Ex.B-2 came to be executed on 17th July, 
1965 it was registered only on 20th July, 
1965 while Ex.A-34 was registered on 20th 
April, 1966. Secondly, the first respondent 
would expect the court to believe that 
notwithstanding no threat of prosecution 
or other criminal proceedings against 
Pewel, both P.W.1 and P.W.4 volunteered 
to execute Exs.B-6 and B-1 and that P.W.4 
voluntarily sold his lorry to discharge the 
balance due in respect of his embezzle- 
ment. It is interesting to note that even 
the learned Judge of this Court had obser- 
ved that "he (D.W.4) would have made 
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ıt clear that P.W.4 might have (sic) been 
handed over to the police for prosecution 
with regard to the musappropriation and 
the only way of avoiding that was .by 
making good the amount musappropriated 
and naturally P.W.4 would have offered 
to make good the amount by executing 
the sale of the house as well as the sale 
of the lorry and executing the bond for 
the balance." We will have to reiterate 
that that would have been the natural 
and ordinary course of events if really 
it was found out by D.W.4 and was made 
known to D.W.5 that P.W.4 had musappro- 
priated to the tune of Rs.25,000. Yet the 
defence would not fairly accept that stand, 
In our opinion it 1s not unlikely that D.W.4 
and D.W.5 are not prepared to concede 
the factual position lest it should be 
complained that Ex.B-2 would offend 
section 23 of the Contract Act, or might 
support the appellant's case of undue influ- 
ence and coercion. How are we then to 
accept the defence when ıt turns out that 
they had suppressed deliberately certain 
events that had really taken place? We 
had already pointed out that all the posses- 
sions of P.W.1 and P.W.4 were stripped 
off in the process of alleged reparation. 
P.W.1 was asked to sell the house, P.W.4 
was asked to dispose of his lorry, the 
insurance amount in respect of that lorry 
was also appropriated by the first respond- 
ent through D.W.4 and for the balance 
due Ex.B-1 was taken from P.W.1 and 
P.W.4. It is ‘very hard to believe that all 
these transactions were volunteered by 
P.W.1 and P.W.4. P.W.1 had a big famuly 
to be maintained and unless there had 
been a pressure broughée to bear on P.W.1, 
she would not have voluntarily parted with 
her only property. P.W.l's case ıs that 
both her husband and D.W.4 were in a 
position to dominate her will and used 
that position to obtain an unfair advantage 
over her by taking Ex.B-2. She said also 
her husband was threatened to be put 
behind the bars. The evidence of P.W.1 
that she is an illiterate and could only 
sign her name ıs not challenged in the 
course of the cross-examination. So too 
she had spoken that the contents of Ex.B-6 
were read over to her. There 1s also ample 
evidence that she first refused to sign 
but only after the threat by D.W.4 did 
she execute Ex.B-2, When she stated in 
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re-examination that the property was worth 
Rs.15,000 in 1965 and though there was 
subsequent cross-examination her statement 
about valuation was not challenged. It 
may be interesting to notice at this stage, 
the testimony of D.W.5. According to her 
she did not ascertain the value of the 
suit property. Even D.W.4 had simply 
stated. s'of@ epumrud 8000/- rarm iurar sg”? 


What ıs its market value ıs not spoken 
to by D.‘W.4. The facts which fell for 
consideration by the Privy Council 
in Tungabar ve Yeshwant Jag, L.R. (1944) 


71 1A.184= A.I.R.1945 P.C.8= 57 L.W.605= 
(1944)2 NM.L.J.350 (P.C.), are on all fours, 
are identical to the facts in the present 
case save the difference that in that case 
the wife was found to be submissive while 


in the instant case there ıs definite 
evidence that the wife was coerced to 
execute Ex.B-2 under threat of being 


arrested. It 1s fairly established from the 
evidence in this case, that on the one 
side P.W.4 was urging P.W.1 to execute 
Ex.B-2 taking advantage of his status as 
her husband. In other words P.W.4 had 
the real authority over her to induce P.W.1 
to execute Ex,.B-2, while on the other 
hand under threat of sending her to jail 
D.W.4 had apparent authority over P.W. 
But for such authority being exercised 
both by P.W.4 and D.W.4. P.W.1 would 
not have voluntarily executed Exhibit B-2. 
From our assessment of the evidence we 
have no hesitation to conclude that the 
transaction ıs unconscionable. If P.w.l 
was asked to forego her property for the 
sake of her husband and if ın consideration 
therefor, the husband was once and for 
all relieved from the predicament in which 
he was placed by virtue of the alleged 
defalcation it 1s possible to contend that 
the transaction B-2 1s not unconscionable. 
But in this case ıt 1s admitted that P.W.1 
was not only called upon to forego her 
property but also to execute Ex.B-1 
promissory note for the balance. In addition 
thereto, P.W.4's lorry was sold. These 
circumstances will go a long way to 
suggest strongly that all these transactions 
are but unconscionable. We may add that 
D.W.4 had only acted as D.W.5's agent 
in all these transactions -and therefore, 
the first respondent cannot escape from 
the undue influence practised by D.W.4 
on P.W.1. From the foregoing assessment, 


It] 


we find that the appellant had succeeded 
ın establishing that P.W.4 and D.W.4 were 
not only in a position to dominate her 
will but also brought about Ex.B-2 trans- 
action which both on the evidence and 
on the face of it not only appeared to 
be unconscionable but was actually proved 
to be so. In other words, the first respond- 
ent did not discharge the onus that was 
on her by virtue of section 16(3) but also 
miserably failed to adduce evidence to 
rebut such a statutory presumption. 


32. The only other point to be adverted 
to 1s the issue whether the appellant could 
be held hable under Ex.B-1 promissory 
note. Ex.B-1 ıs admittedly executed for 
the balance due ın respect of Rs.24,838-74 
said to have been misappropriated by 
P.W.4. It 1s signed not only by P.W.4 but 
also by P.W.1. When Ex.B-2 was found 
to be voidable because of undue influence 
and coercion brought to bear on P.W.1 
by P.W.4 and D.W.4 ıt would automatically 
follow that Ex.B-1 cannot be enforced 
as against P.\W.1. Further, so far as P.W.1, 
is concerned, Ex.B-1 ıs not supported by 
consideration. Both P.W.1 and P.W.4 would 
depose that at the time they signed on 
the stamp in Ex.B-1 it was blank. P.W.4 
also added that had he known that it was 
a promissory note, he would not have 
subscribed his signature to it. It 1s attested 
by P.W.3 and D.W.2. P.W3 also stated 
that at the time he signed as a witness 
the contents therein were not written. 
For the reasons already stated, we do 
hold that Ex.B-1 was not executed by P.W.1 
voluntarily. If so, she cannot be helid liable 
under Ex.B-1. 


33. The result is that these appeals 
succeed; the judgment and decree of the 
learned single Judge are set aside and 
those of the trial Court restored only as 
regards the appellant with costs here and 
in A.S.No.843 of 1971. Advocate's fee 
one set. 


The Judgment of the Bench was delivered 
by 


Shanmulham, J:-At the time when the 
Judgment was rendered, we had not provid- 
ed for any directions as regards payment 
of court-fee, since the appeals have been 
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presented by the appellant as an indigent 
person. The appellant has succeeded in 
the appeals. Accordingly, we direct the 
legal representatives of the first respondent 
in these appeals to pay the court-fee due 
to Government in the L.P.Appeals. 


or 


B.S. Appeals allowed. 


IN THE HIGH COURT OF JUDICATURE 
‘AT MADRAS, 


Present:- V.Ratnam, J. 


*C.R.P.No.4442 of 1983. 
28th August, 1984. 


Arul Theatre rep., by Lakshmiammal and 
others Petitioners* 


Ve 


The Regional Director Employees State 
Insurance Corporation, Madras Respondent. 


State Insurance Act (34 
of 1948), sectipns 78 and 96(6) and 
Rule 47 - Scope and applicability - 
Procedure to be followed. 


(A) Employees' 


(B) Civil Procedure Code (5 of 1908), 
Order XXII, rule 3 and section 151. 


(C) Limztation Act (36 of 1963), Article 
120 and sections 3 and 5. 


Section 78 of the Employees' State Insu- 
rance Act enumerates only some of the 
powers of the civil court and that 1s 
confined to the summoning and enforcing 
the attendance of witnesses and compelling 
the discovery as well as the production 
of the documents, but that 1s by no means 
exhaustive. With reference to the procedure 
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to be followed before the courts, section 
96(b) of the Employees' State Insurance 
Act enables the State Government to make 
rules. Pursuant to that, in G.O.Ms.No.3143, 
Development, dated 9.7.1951, rules have 
been framed. [Para.3] 


On the question whether to proceedings 
Initiated under the Employees’ State 
Insurance Act, the provisions of the Civil 
Procedure Code will be inapplicable, 


Held: In view of Rule 47, framed by the 
Tamil Nadu Government ın exercise of 
powers under section 90 of the Employees’ 
State Insurance Act, ıt 1s obvious that 
Order XXII, rule 3 and Article 120 of 
the Limitation Act would stnad attracted 
and that would mean that an application 
to bring on record the legal representatives 
of a deceased party has to be made within 
90 days from the date of the death. In 
this case the provisions of Order XXII, 
rule 3, and section 151, Civil Procedure 
Code are invoked. 'M' ‘died on 28.12.81 
and the application to bring on record 
the legal representatives had been made 
only on 16.2.83. There was no application 
even before the Court below for condoning 
the delay in filing the application beyond 
90 days. Under those circumstances, the 
Court below was ın order ın having rejected 
the application filed by the petitioners 
as barred by time ın accordance with 
section 3 of the Limitation Act. [Para.3] 


Petition under section 115 of Act 5 of 
1908 praying the High Court to revise 
the order of the District Court, Coimbatore 
dt. 15.7.83 and passedein_ I.A.No.371/83 
in Pro.No.15/81. 


Mr.T.D.Vasu, for Petitioners. 
Miss. Radha Srinivasan, for Respondents. 
The Court made the following 


ORDER: This Civil Revision Petition is 
directed against the order of the learned 
District Judge, Coimbatore, in I.A.No.371/83 
ın Pro.No.15/81 on his file. The main 
proceeding was initiated by one Arul 
Theatre represented by one Muthu for 
a declaration that Arul Theatre ıs not 
an establishment coming within the purview 
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of the notification in G.O.Ms.No.1088, 
dt. 22.1.1976. During the pendency of that 
proceeding, Muthu died on 28.12.1981. 
The petitioners, who are the wife and 
children of the deceased Muthu, filed 
LANow37!l of 1983 on 15.2.1983 under 
Order XXII, rule 3, and section 151, C.P.C. 
praying that they should be impleaded 
as the legal representatives of deceased 
Muthu in the proceeding. That application 
was opposed by the respondent herein on 
the ground that not even the date of death 
of Muthu had been disclosed and that 
having, regard to his death which took 
place on 28.12.1981, the application to 
bring on record the legal representatives 
filed on 16.2.1983 was barred. The learned 
District Judge upheld this objection of 
the respondent and dismissed the applica- 
tion to bring on record the petitioners 
as the legal representatives of the deceased 
Muthu, as barred by time. It ıs the 
correctness of this order that 1s challenged 
in this Civil Revision Petition. 


2. The contention of the learned Counsel 
for the petitioners ıs that to the proceed- 
ings initiated under the Employees' State 
Insurance Act, 1948 (34 of 1948), the 
provisions of the Code of Civil Procedure 
would be inapplicable and therefore, the 
application to bring on record the peti- 
tioners as the legal representatives of 
the deceased Muthu filed on 16.2.1983, 
can be entertained and ordered as well. 
On the other hand, the learned Counsel 
for the respondent drew attention to rule 
47 framed by the Tamil Nadu Government 
in the exercise of powers under section 
96 to the effect that with reference to 
matters relating to procedure for which 
no specific provision 1s made, the provi- 
sions of the Code of Civil Procedure would 
apply so far as may be and Order 22, 
rule 3, C.P.C. and Article 120 of the 
Limitation Act would apply and therefore, 
any application made to bring on record 
the legal representatives of the deceased 
party beyond 90 days from the date of 
the death of the party, would be barred. 


3. Section 78 of the Employees’ State 
Insurance Act enumerates only some of 
the powers of the Civil Court and that 
is confined to the summoning and enforcing 
the attendance of witnesses and compelling 
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the discovery as well as the production 
of the documents, but that is by no means 
exhaustive. With reference to the procedure 
to be followed before the Courts, section 
96(b) of the Employees’ State Insurance 
Act enables the State Government to make 
rules. Pursuant to that in G.O.Ms.No.3143, 
Development, dt. 9.7.1951, rules have been 
framed and rule 47 which 1s relevant for 
this case runs as under: 

"In respect of matters relating to 
procedure or admission of evidence 
for which no specific provision 1s made 


in these rules, the provisions of the 
Code of Civil Procedure, 1908 (V of 
1908) including the rules thereunder 


and the Indian Evidence Act, 1872 (I 
of 1872), shall, so far as may be, apply 
to proceedings under the Act." 


In view of rule 47 it is obvious that Order 
XXII, rule 3 and Article 120 of the Limita- 
tion Act would stand attracted and that 
would mean that an application to bring 
on record the legal representatives of the 
deceased party has to be made within 


90 days from the date of the death, 
Indeed, ıt is seen that the petitioner 
themselves invoked Order XXII, rule 3, 


and section 151, C.P.C., In this case, Muthu 
died on 28.12.81 and the application to 
bring on record the legal representatives 
had been made only on 16.2.83. There 
was no application even before the Court 
below for condoning the delay ın filing 
the application beyond 90 days. Under 
those circumstances, the Court below was 
in order in having rejected the application 
filed by the petitioners as barred by time 
in accordance with section 3 of the Limit- 
ation Act. There is no illegality or irre- 
gularity in the order of the Court below 
which merits interference, The Civil 
Revision Petition ıs therefore, dismissed 
with costs. 


R.S Petition dismissed, 


123 


IN THE HIGH COURT OF JUDICATURE 
AT MADRAS, 


Present:- G.Maheswaran, J. 


*C.R.P.No. 89 of 1983. 21 St March, 1985. 


Subba Naicker 


Petitioner* 
Ve 


Durai Raj Respondent. 
Civil Procedure Code (5 of 1908), Order 
21, rule 64 - Sale beyond the decretal 
amount mentioned in the sale procla- 
mation not allowed. 


In this case, several items were brought 
to sale, in execution of the decree, The 
execution itself was for Rs.7,126/-. It 
would be sufficient 1f 1tem No.3 was first 


sold and in case it was found that the 


sale did not fetch a price sufficient to 
cover the decree amount mentioned ın 
the proclamation of sale, the Court can 


¿then auction item No.2. If again the sale 


proceeds are not sufficient to satisfy the 
decree then sale of item Noi can be 
proceeded with. If a sale of all the items 
was held that would cause considerable 
prejudice to the judgment-debtor. As the 
Court had not applied the provisions of 
Order 21, rule 64, C.P.C.which goes to 
the root of the matter of Jurisdiction, 
the High Court has necessarily to interfere 
with the order passed by it. On that view, 
the Civil Revision Petition 1s allowed and 
the matter 1s remitted to the court below. 


@ [Para.3] 
Case referred to:- 


L.P.S.Reddy v., Padmavathamma, (1977)2 
AnW.R. (S.C.) 5l= (1977)2 S.C.J.293= 
(1977)3 S.C.C.337= (1977)3 S.C.R.692= 


A.IL.R.1977 S.C.1789. 


Petition under Section 115 of Act 5 of 
1908 praying the High Court to revise 
the Order of the Court of the District 
Ifunsif,  Manamadurar dated 30.11.1982 
and made in E.P. No.l03 of 1982 in 
O.S.No.130 of 1973. 


N.Venkataswami, for Petitioner. 
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M.Velusam y, for Respondent, 
The Court made the following 


ORDER:- This revision ıs directed against 
the order of the learned District Munsif, 
Manamadural, passed on 30.11.1982 allowing 
the execution to proceed and fixing a date 
for proclamation and sale. The respondent 
obtained a decree in O.S.No.130 of 1973 
on the file of the District Munsif, Mana- 
madurai, against the revision petitioner 
for Rs.3,500/-. E.P.No.103 of 1982 was 
filed by the decree-holder to realise the 
amount of Rs,7,126-15. The decree-holder 
attached three items of properties worth 
about more than a lakh. The trial court 
ordered sale of the property notwithstanding 
the fact that 1t was brought to the notice 
of the court that for a decree debt of 
" Rs.7,000/- and odd, properties worth 
several lakhs cannot be brought to sale. 


2. From the records ıt 
the judgment-debtor, namely, the revision 
petitioner has valued first “item at Rs. 
20,000/-, the second item at Rs,4,500/- 
and the third item at Rs.3,500/-. The value 
given by the revision petitioner-judgment- 
debtor 1s mentioned in the sale proclama- 
tion The Amin has also valued items l, 
2 and 3 at Rs.66,800/-, Rs.28,000/- and 
Rs.22,800/- respectively. 


3. The contention of the learned counsel 
appearing for the petitioner ıs that the 
learned District Munsif. has not followed 
the” provisions of Order 21, rule 64, Civil 
Procedure Code, and there ıs therefore 
excessive execution. Even at the outset, 
I must point out that nô application for 
proceeding under Order 21, rule 64, Civil 
Procedure Code, was filed before the trial 
Court. It ıs not disputed that the properties 


in question were attached, As the proper- ~ 


ties attached are separate items, the court, 
In my view, cannot sell more than such 
portion as may be necessary to satisfy 
the decree. The Supreme Court in L.P.S, 

Reddy v., Padmavatham ma, (1977)2 An.W.R. 


(S.C.) 51= (1977)2 8.C.J.293=  (1977)3 
S.C.C.337= (1977)3 S.C.R.692= A.I.R.1977 
.9eC.1789 while dealing with the words 


"necessary to satisfy the decree" occurring 
in Order 21, rule 64, Civil! Procedure Code, 
observes that those words clearly indicate 
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that no sale can be allowed beyond the 
decretal amount mentioned in the sale 
proclamation and that where a sale fetches 
a price equal or higher than the amount 
mentioned the sale proclamation and ıs 
sufficient to satisfy the decree, no further 
Sale should be held and the Court should 
Stop at that stage. In this case, several 
Items are brought to sale, in execution 
of the decree. The execution itself was 
for Rs.7,126, It would therefore be suffi- 
cient 1f item No.3 ıs first sold and that 
if it 1s found that the sale does not fetch 
a price sufficient to cover the decree 
amount mentioned ın the _ proclamation 
of sale, the court can then auction item 
No.2. If again the sale proceeds are not 
sufficient to satisfy the decree, then sale 
of item No.l can be proceeded with. If 


a sale of all items ıs held that would 
cause considerable prejudice to the 
judgment-debtor, As the Court has not 


applied the provisions of Order 21, rule 
64, Civil Procedure Code, which goes to 
the root of the matter of Jurisdiction, 
this court has necessarily to interfere 


. With the order passed by it. On that view, 


the Civil Revision Petition 1s allowed and 
the order ıs set aside and the matter 1S 
remitted to the Court below. The court 
will order proclamation and sale of item 
No.3, first and if ıt ıs found that the sale 
proceeds are not sufficient to Satisfy the 
decree amount, then the sale of other 
items may be ordered. There will be no 
order as to costs, 


— 


RS. Petition allowed. 


IT] Coimbatore P.M.D.P.T.M. Sangam v. State of Tamil Nadu 


(Gokulakrishnan, J.) 


IN THE HIGH COURT OF JUDICATURE 
AT MADRAS, 


Present:- P.R. Gokulakrishnan 
Naznar Sundaram, JJ. 


and S&S. 


*Writ Appeal No.921 of 1983, 
12th April, 1984. 


The Coimbatore Periar Mavatta Dravida 
Panchalai Thozhilalar Munnetra Sangam 
(P.F.) represented by its General Secretary, 
Coimbatore and others Appellants* 


Ve 
The State of Tamil Nadu, represented by 


the Secretary to Government, Labour and 
Employment Department, Fort St. George, 


Madras and others Respondents + 
(A) Industrial Disputes Act (14 of 
1947), section 10(1)(d) ~- Question of 


payment of bonus on a formula different 
from the one under Act - Can be referred 
for adjudication. 


"Industrial dispute’ means any dispute or 
difference between employers and employ- 
ees, or between employers and workmen 
or between workmen and workmen which 
1s connected with the employment or 
non-employment or the terms of employ- 
ment or with the conditions of labour, 
of any person, Section 12 of the Industrial 
Disputes Act 1s invoked where there ıs 
an industrial dispute whether ıt exists 
actually or 1s apprehended, It ıs for the 
subjective satisfaction of the appropriate 
Government for referring the matter to 
the Industrial Tribunal, [Para.8] 


In the present case, 
additional bonus and the conciliation 
effected therefor failed. The argument 
that the workmen's right to agitate, strike 
and somehow make the management to 
pay the additional bonus, 1s being curtailed 
by the reference made by the Government 
to the Industrial Tribunal cannot be 
countenanced. The Government has correct- 
ly referred the matter to the Industrial 
Tribunal for adjudication and ıt ıs open 
to the workmen to agitate and assert their 
right to get additional bonus either under 
the Act of under the Payment of Bonus 
Act. [Para.9] 


the workers wanted 
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(B) Industrai1l Disputes Act (i4 of 
1947), section 32(5) - Reference to 
a Board (Labour Court, Tribunal, or 
National Tribunal) - Matters entirely 
for the Government to decide - Courts 
cannot interfere. 
If the dispute was an industrial dispute 


as defined in the Act, its factual existence 
and expediency of making a reference 
in the circumstances of a particular case 
are matters entirely for the Government 
to decide upon and ıt will not be compet- 
ent for the Court to hold the reference 
bad and quash the proceedings for want 
of jurisdiction merely because ın its 
opimon, there was no material before the 
Government on which it could have come 
to an afirmative conclusion of these 
matters. The Tribunal or Court cannot 
sit in, appeal over the decision of the 
Government come tò a conclusion that 
there owas no material before the 
Government. [Para.8] 
Cases referred to:- 
State of Bihar v. D.N.Gunguly, (1959)1 

M.LJ. (S.C.) 178= (1959)1 AnW.R. (S.C.) 
178= (1959) M.L.Je (Cri) 323= 1959 S.C.J. 
533= 1959 S.C.R.1191= A.LR.1958 S.C. 
1018; Shambu Nath Goyal v. Bank of 
Baroda, (1978)2 S.C.J.175= (1978)2 S.C.R. 
793= A,I.R.1978 S.C.1088, 

Appeal under Clause 15 of the Letters 
Patent against the Order of Mr.Justice 
Mohan dated 12.8.1983 and made ın the 
exercise of the Special Original Jurisdiction 
of the High Court in Writ Petition No. 
10445 of 1982 presented under Article 
226 of the Constitution of India to issue 
a writ of Certaorarn calling for the concer- 
ned records from the first respondent 
therein relating to G.O.)Nis.No.2383, Labour 
and Employment Department, dated 
9.11.1982 and quash the reference dated 
9.11.1982. 


The Order of the Court was made by 


Gokulakrıshnan, J.:- The petitioners in 
W.P.No.10445 of 1982 are the appellants 
herens W.P.No.10445 of 1982 was filed 
for issue of a V/rit of Certorarı  quashing 
the reference made by tne Government 
in G.O.Ms.No.2383, Labour and Employ nent 
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Department dated 9th November, 1982. 
The said G.O. was passed by the Govern- 
lent ın respect of the dispute regarding 
bonus between the appellants and 1espond- 
ents 2 to 6, for adjudication by the Indus- 
trial Tribunal under section 10(1)(d) of 
the Industrial Disputes Act, 1947 (herein- 
after referred to in this judgment as the 
Act), The affidavit in the mamn writ 
petition was filed by the General Secretary 
of the Coimbatore Periyar Mavatta Dravida 
Thozhilalar iiunnetra Sangam, on behalf 
of the appellants, unter ala alleging that 
bonus was paid to the workers according 
to "Suna Formula", that this formula was 
Improved upon in favour of the workers 
with every settlement since the bonus 
settlement for 1968-69, that the last such 
settlement was signed under section 18(1) 
of the Act, that bonus was being paid 
according to the settlement every year 
and that for the year 1981-82, the respond- 
ents stated that they would pay bonus 
for that year only on the basis of the 
bonus forriula given under the Act and 
not as per the formula agreed upon under 
the settlement dated 12.10.1979. The appel- 


lants, therefore, issued a strike notice 
under section 22 of the Act proposing 
to go on strike from 11.11.1982 if the 


management did not come to terms on 
the bonus dispute for 1981-82, The inter- 
vention of the Kimmister for Labour, accord- 
Ing to the appellants, was only an eye-wash 
and even the conciliation proceedings 
Started by the Joint Coinmuissioner of 
Labour at Madras on 2nd, 3rd, 8th and 
9th November, 1982, were not genuine 
conciliation proceedings as the hands of 
the Joint Commissioner of Labour were 
practically tied and that°was only an empty 
formality to comply with the requirement 
of the Act. It ıs further contended by 
the appellants that on 9.11.1982 the appel- 
lants were sent for to the residence of 
the Minister of Labour, that the Minister 
read out the orders of the Government 
banning the textile strike under section 
10-B of the Act and that the impugned 
order referring the bonus dispute for 
1981-82 to the Industrial Tribunal for 
adjudication was issued. According to the 
appellants, the respondents have made 
up their mind to refer the matter to the 
Industrial Tribunal and that they had not 
applied their mind to the question whether 
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the dıspute ıs capable of reference under 
the Act and the Bonus Act. The appellants 
have further contended that the question 
of the payment of bonus on a forriula 
dıfferent from the one under the Act 
cannot be the subject-matter of reference 
under the Act and that under section 34 
of the Bonus Act, parties can enter into 
an agreement for bonus under a formula 
different from the one under the Ronus 
Act. It ıs further contended that the 
respondents are bound by the settlement 
dated 12.10.1979, that until further settle- 
ment ıs reached, the "Sima formula" and 
the settlement entered into on 12.10.1979 
must be in force, that since notice under 
section 19 of the Act terminating the 
forinula set out in the 12.10.1979 settle- 
ment and notice under section 9 of the 
Act proposing to have a formula different 
from the one under the settlement, were 
not given, the reference made ıs without 
Jurisdiction, With the abovesaid allegations, 
appellants prayed for the rehef aforesaid, 


2. The respondents have, inter aha mam- 
ly contended that ıt ıs not necessary to 
terminate the settlement dated 12.10.1979, 
that it ıs not necessary to give notice 
either under section 19 or under section 
9-A of the Act, that inasmuch as sub-para. 
(b) to section 34 of the Act 1s no longer 
in force, there cannot be any private 
agreement except the one falling under 
section 31-A of the Act and that section 
10 of the Act is wide enough for making 
a reference of the dispute for adjudication 
as rightly done by the Government ın this 
case, 


3. The fourth respondent, i.e. the 
Chairman-cuin-Managing Director of 
National Textile* Corporation, Coimbatore, 
has inter ala contended in his counter-affi- 
davit that the law relating to the payment 
of bonus being codified and the manage- 
ment having made their position clear, 
there was nothing further to settle, In 
such circumstances, the strike notice issued 
by the Unions was totally lacking ın 
bona fides and it was not intended to 
advance the case of the workmen but 
it was only to pressurise the managements 
to pay over and above the statutory liabi- 
lity. It was further contended by the fourth 
respondent that the real dispute between 
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(Gokulakrishnan, J.) 


the managements and the workers is 1n 
respect of the clann for additional payment 
over and above what ıs lawfully due as 
per the 1965 Act. The fourth respondent 
would assert that the matter has rightly 
been referred to the Industrial Tribunal 
for adjudication. 


4. We do not think ıt necessary to set 
out the various other contentions put forth 
by the respondents in the writ petition. 


5. The learned single Judge of this Court 
after adverting to the impugned order 
and also the relevant provisions of the 
Act and the Bonus Act, passed an order 
dismissing the writ petition, It 1s against 


the dismissal of the writ petition, the 
present writ appeal has been preferred. 
6, Mr.N.G.R.Prasad, learned Counsel 


for the appellants contended that the refer- 
ence to the Industrial Tribunal ıs a futile 
one since the Labour Court cannot grant 
anything outside the Bonus Act and that 
such a reference has been t1iade only to 
prevent the strike, which is the lawful 
weapon at the hands of the work nen. On 
the other hand, wir.M..R.Narayanaswaml, 
learned Counsel appearing for the various 
managements contended that the dispute 
is in respect of payment of bonus, to which 
the management did not accede and hence, 
necessarily the matter was referred to 
the Industrial Tribunal. It 1s further 
contended by Lir.M.R.Narayanaswamı, that 
it 1s the union which raised an impossible 
dernand for payment of bonus, that the 
attempted conciliation failed and that 
ultimately, the matter has been referred 
to the Industrial Tribunal. To the very 
same effect the learned Government 
Advocate also put forth his contentions, 


7. The demand of the workers ıs to 
get additional amount apart from the bouns 
paid as was paid for three years preceding 
1981-82, The management did not agree 
for paying the additional amount apart 
from the bonus and ıt reiterated that the 


quantuin of bonus should be fixed in 
accordance with the payment of Bonus 
Act, 1965 and that no additional payment 


could be considered. The conciliation talk 
failed and as such, the Government, in 
exercise of the power conferred on ıt 


under section 10(1)(d) of the Act, referred 
the dispute for adjudication, to the Indus- 
trial Tribunal, ħiadras. Questioning the 
said reference, the workers filed the writ 
petition, As stated supra, the learned single 
Judge dismissed that writ petition against 
which the present writ appeal has been 
filed. 


8. MreN.G.k.Prasad attacks the reference 
mainly on the ground that it will deprive 
the worker's right to strike in order to 
force the management to make the 
additional payment apart from the bonus, 
No doubt, strike is a recognised inode 
of azitation to press home the demands 
of the workers. Cut, nowhere it ıs stated 
that such a strike can be resorted to, 
to pressurise the management to accede 
to the payment of additional amount to 
the werkers apart froin the bonus, under 
she Payment of Bonus Act. In this case, 
the Government after referring the matter 
to the Industrial Tribunal, also passed 
orders under section 10(b) of the Act giving 
rehefs to the workmen pending adjudica- 
tion. The actual reference reads as follows: 

"yhether the demand of the workers 
for payment of bonus and additional 
payment for the year 1981-32, in 
accordance with the principles adopted 
in the settlement dated 12.10.1979 under 


section 18(1) of the Industrial Tribunal 
Act, 1947, entered into between the 
workmen and the managements “of 
certain textile mulls represented by 
the Southern India Miulls' Association 
at Coimbatoreeis justified; if not, the 
relief to which the workmen are 
entitled." 


Section 2(k) of the Act defines 'ındustrıal 
dispute.' It means, ‘any dispute or differ- 
ence between employers and employers, 
or between employers and workmen, or 
between workmen and workmen, which 
is connected with the employment or 
non-employment or the terms of employ- 
ment or with the conditions of labour, 
of any person, 


Section 12 of the Act deals with the duties 
of the conciliation officer and this section 
1s invoked when there ıs ah industrial 
dispute, whether it exists actually or 1s 
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12(5) of the Act 1s 
and it reads as 


| apprehended, Section 
mandatory ın nature 
follows 


"12(5), on a consideration of the report 


referred to ın sub-section (4), the 
appropriate Government ıs _ satisfied 
that there is a case for reference to 


a Board 
National 


(Labour Court, Tribunal or 
Tribunal), it may make such 
reference. ‘Vhere the appropriate 
Government does not make such a 
reference it shall record and communi- 
cate to the parties concerned its reasons 
therefor." 


It ıs for the subjective satisfaction of 
the appropriate Government for referring 
the matter to the Industrial Tribunal. “ven 
In respect of an apprehended dispute, such 
reference can be made, Such propositions 
have been very well laid down ın State of 


Bihar v. D.N.Ganguly, (1959)1 Niele Je (S.C.), 
178= (1959)1 An.W.R. (S.C.) 178= (1959) 
M.L.J. (Cri.) 323= 1959 S.C.J.533= 1959 


S.C.R1191= AIR.1958 S.C.1018 and Sham- 
bu Nath Coyal v. Bank of Baroda, (1978)2 
SC.J.175= (1978)2 S.C.R.793= A.LR.1978 
5.C.1088. In the latter decision it has been 
Clearly held that if the dispute was an 
industrial dispute as defined in the Act, 
Its factual existence and expediency of 
making a reference in the Circumstances 
of a particular case are matters entirely 
for the Government to decide upon and 
it will not be competent for the Court 
to hold the reference bad and quash the 
proceedings for want of jurisdiction merely 
because on its opinion there was no 
material before the Government on which 
1t could have come to an affirmative 
conclusion of those matters, It has been 
further held by the Supreme Court ın that 


case that the Tribunal or Court cannot 
Sit ın appeal over the decision of the 
Government and come to a conclusion 
that there was no material before the 
Government, 

9, As far as the present case 1S 
concerned, the workers definitely want 


additional bonus and the conciliation effect- 


ed therefor failed. The argument of 
Mr.N.G.R.Prasad, suggesting that the 
workmen's right to agitate, strike and 
somehow nake the managenient to pay 
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the additional bonus, ıs being curtailed 
by the reference “ade by the Government 
to the Industrial Tribunal, cannot be 
countenanced, \/e respect the rule of law. 
If reference has been made as per law 
and if it is found that there ıs a dispute 
which has not been resolved, the correct 


procedure ıs to refer the matter to the 
Industrial Tribunal for adjudication, 
Correctly, the Government has referred 
the matter to the Industrial Tribunal and 


it 1S open to the workmen to agitate and 
assert their right to get additional bonus 
elther under the Act or under the Payinent 


of Bonus Act but the workinen cannot 
pressurise the managerient by strike to 
pay additional bonus, which has to be 


settled by adjudication. The mere fact 
that the law is viewed by the workmen 
otherwise, cannot, in our opinion, give 
a right to the workmen to resort to strike 
in order to pressurise the management 
to accede to the deinand of the workmen, 


which they cannot get lawfully. In the 
present case, ıt ıs always open to the 
workmen to come to an understanding 
even before the Industrial Tribunal as 
regards the payment of additional bonus 
even though the conciliation effected 


before reference has failed. As it is, we 
do not find any merit in the present writ 
appeal and we are in complete agreement 
with the reasomngs of the learned sıngle 
Judge of this Court who dısmıssed the 
writ petition filed by the workmen. 


10. For all these reasons, the Writ 
Appeal is dismissed. There will be no order 
as to costs, 


B.S. Appeal dismissed, 


~ 
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(Nainar Sundaram, J.) 


IN THE HIGH COURT OF JUDICATURE 
AT MADRAS. 


Present:~ S, Naznar Sundaram, J, 


*C.R.P.No.3322 of 1983. 
14th December, 1984. 


Palaniammal and others Petitioners* 
Ve 
Pavayammal and others Respondents. 


Civil Procedure Code (5 of 190%), Order 
21, rules 1(1)(b), 2(2) - Joint decree 
without shares of the respective 
decree-holders being apparent on the 
face of the decree - Payment of a sum 
to two of them - Effect - No payment 
could be countenanced individually 
against one or the other of the joint 
decree-holders. 


On the question whether in the. case of 
a joint decree~ without the shares of the 
respective decreeholders being apparent 
on the face of the decree, a payment 
to two of them could be counted at least 
In part - Satisfaction of the decree in 
respect of their shares, 


Held:- Where there is a joint decree in 
the sense that there is no apportionment 
in the decree of the shares of the several 
decree-holders, it ıs not possible’ to 
mutilate the same and enter satisfaction 
piecemeal in respect of only such of the 
decree-holder or decree-holders who choose 
to receive amounts from the judgment- 
debtors. The reason ıs that such a decree 
is a joint one and none of the decree- 
holders has any defined share as such. 
The payment and = satisfaction could be 
either ın part or in full in respect of only 
the decree as such. and it must be to the 
whole body of the decree-holders or their 
authorised agent. One or more of the 
several decree-holders of a joint decree 
could be an agent or agents of the other 
or others, It 1s not the case here of the 
judgment-debtors that the decree-holders 
3 and 4 received the amount towards the 
decree as such, and as authorised agents 
of the other decree-holders. The wording 
of Order 21, rule 1(1)(b) of the Code ıs 


unambiguous and plain and construing the 
expression "decree-holder" occurring ın 
that provision as per the General Clauses 
Act so as to include the decree-holders 
ın plurality, any payment towards the 
decree dues out of court could only be 
to the whole body of decree-holders when 
the decree ıs a joint and indivisible one 
or to the authorised agent of such joint 
decree-holders. The payment could be in 
part or in full towards such a decree, 
but no payment could be counted indivi- 
dually against one or the other of the 


joint decree-holders. [Para.3] 
Cases referred to:- 

Hanumanthappa v. Seethayya, (1949) 2 
M.L.J.217= LL.R. (1950) Mad.285= 62 
L.W.539= A.IL.R.1949 Mad.790; Valchand 


„Ve Manekbai, A.I.R.1953 Bombay 137. 


Petition under section 115 of the Act V 
of 1908 praying the High Court to revise 
the Order of the Court of the Principal 
District Munsif, Erode dated 13.9.1982 
and made ın E.A.No.32/81 in E.P.No.313 
of 1980 ın O.S.No.1745/73. 


N.Sivamani, for Petitioners. 
A.K.Kumaraswamy, for Respondents. 
The Court made the following 


ORDER:- The judgment-debtors are the 
petitioners in this revision. The respondents 
are the decreesholders. The judgment- 
debtors filed a petition under Order 21, 
rule 2(2) of the Code of Civil Procedure, 
hereinafter referred to as the Code, to 
record part satisfaction of half of the 
decree amount in respect of decree-holders 
3 and 4 to whom a sum of Rs.700/- 1s 
stated to have been paid on 18.11.1980. 


That application has .been dismissed by 
the court below and that is how the 
judgment-debtors are before this court 


by way of this revision. The Court below 
found that the decree ıs a joint decree 
and the shares of the respective decree- 
holders are not apparent on the face of 
the decree, either expressly or by necessary 
implication, This aspect 1s not being put 


in issue before me. Order 21, rule 1(1)(b) 
of the Code contemplates that all money, 
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payable under a decree, could be paid 
out of Court to the decree-holder in any 
one of the modes contemplated therein. 
The question came up before the Full 
Bench of this Court in Hanumanthappa 
Ve Seethayya and Company, (1949)2 M.L.J. 
217= LL.R. (1950) Mad.285=- 62 L.W.539= 
A.[I.R.1949 Mad.790 as to whether the 
expression “decree-holder" used ın singular 
would include the plural also. Viswanatha 
Sastri, J. ın a separate Judgment to form 
the majority view, has observed as follows: 


"Order 21, rule 1 directs that all money 
payable under a decree shall be paid 
as follows: 


(a) into the Court whose duty it 1s 
to execute the decree; 


(b) out of Court to the decree-holder, 
or 


a 


(c) otherwise as the Court which made 
the decree directs. 


By virtue of section 13, Clause (2) 
General Clauses Act, words in the singu- 
lar shall include the plural. Therefore, 
the term decree-holder in Order 21, 
rule 1, Clause (b) means "decree-holders" 
if there are two or more of them. 
Similarly in Order 21, rule 2, Clause 
(1) which speaks of a payment out of 
Court or adjustment to the satisfaction 
of the decree-holder, the expression 
“decree-holder" means "decree-hoiders", 
if there are two or more of them. It 
may readily be granted that where a 
joint decree ıs passed “in favour of two 
or more persons, not related as 
partners, a payment out of Court, in 
order to be binding on all, must be 
made to all the joint decree-holders 
and that one of several joint decree- 
holders cannot give a valid discharge 
of the entire decree without the concur- 
rence of the others..." 


2. Here the question ıs as to whether 
the payment to the decree-holders 3 and 
4 could be counted at least as satisfaction 
of the decree in respect of their shares. 
An answer to this question has been given 
by a Bench of the High Court of Bombay 
consisting of Rajadhyaksha and Vyas, JJ. 
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in Valchand v, Manekba1, AR. 1953 
Bombay 137 where while confirming tne 
view of a single Judge of the same High 
Court, it has been observed as follows: 


"The essence of the matter ıs that 
the decree sought to be executed ıs 
a joint decrees and has to be executed 
as such. If the shares of the decree- 
holders are apparent on the face of 
the decree either expressly or by 
necessary implication, it 1s not strictly 
speaking a joint decree, 


In such a case, as Mr.Justice Shah has 
pointed out, each decree-holder can 
take out execution in respect of his 
own share. But where the shares of 
the respective decree-holders are not 
apparent on the face of the decree, 
either expressly or by necessary impli- 
cation, the decree which 1s sought to 
be executed ıs a joint decree, and the 


judgment-debtors must render satıs- 
faction to the whole body of the 
decree-holders. Where one of the 


decree-holders ıs authorised to receive 
payment on behalf of all, the payment 
to him ıs obviously payment to the 
whole body of the decree-holders. But 
Save in such cases, satisfaction must 
be rendered to the whole body of the 
judgment-creditors." 


3. Where there is a joint decree ın 
the sense that there ıs no apportionment 
in the decree of the shares of the several 
decree-holders, it is not possible’ to 
mutilate the same and enter satisfaction 
piecemeal in respect of only such of the 
decree-holder or decree-holders who choose 
to receive amounts from the Judgment- 
destor or judgment-debtors. The reason 
is such a decree is a jomt one and none 
of the decree-holders has any defined share 
as such The payment and satisfaction 
could be either in part or in full in respect 
of only the decree as such and it must 
be to the whole body of the decree-holders 
or their authorised agent. One or more 
several decree-holders of a joint decree 
could be an agent or agents of the other 
or others, It ıs not the case here of the 
judgment-debtors that decree-holders 3 
and 4 received the amount towards the 
decree as such, and as authorised agents 


IT] S.Mohammed v. State of Tamil Nadu 


of the other decree-holders, The wording 
of Order 21, rule 1(1)(b) of the Code ıs 
unambiguous and plain and construing the 
expression "decree-holder" occurring ın 
that provision as per the General Clauses 
Act so as to include the decree-holders 
in plurality, any payment towards the 
decree out of Court could only be to the 
whole body of decree-holders when the 
decree 1S a Joint and indivisible one or 
to the authorised agent of such joint 
decree-holders. The payment could be in 
part or in full towards such a decree, 
but no payment could be counted indivi- 
dually against one or the other of the 
joint decree-holders. 


4, In the above view, I cannot take 
exception to the order passed by the Court 
below. Accordingly, the revision fails and 
the same ıs dismissed. I make no order 
as to costs. 


RSe Revision Petution dismissed. 


IN THE HIGH COURT OF JUDICATURE 
AT MADRAS. . 


(Special Original Jurisdiction) 


Present:- S.Natarajan, J. 
*Writ Petition No.6036 of 1984, 
2%h June, 1984, 


S.Mohammed Petitioner* 


Ve 


The State of Tamil Nadu represented by 
the Secretary to Government Home Depart- 
ment, Madras-9 and others Respondents. 


Tamil Nadu Buildings (Lease and Rent 
Control) Act (XVIII of 1960), section 
18(2) - Not vzuolative of Articles 14 
and 19 of the Constitution of India, 
1950. 
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Section 18(2) of the Tamil Nadu Buildings 
{Lease and Rent Control) Act lays down 
that an order passed in execution under 
sub-section (1) shall not be subject to 
any appeal or revision. It was contended 
that as section 18 constitutes the Rent 
Controller a Civil Court, sub-section 2, 
was ultra vires “as it dis-entitled an affect- 
ed party to file an appeal or revision 
against an order. in execution under 
sub-section (1). 


Held:- From a reading of sub-section (1) 
of section 18 ıt may be seen that the 
Rent Controller has not been constituted 
a Civil Court for levying execution of 
orders passed under sections 10, 14, 15, 
16 and 17 of the Act or any order passed 
ın appeai under section 23 or any order 
passed ın revision under section 25 of 
the Act. On the other hand, sub-section 
(1) merely states that every such order, 
referred to above, should be executed 
as 1f ıt 1s an order of a Civil Court. The 
section then says that "for this purpose", 
the Controller shall have all the powers 
of a Civil Court." Therefore, for the 
limited purpose of executing an order, 
the Controller has been conferred by 
Statute the powers exercisable by a Cıvıl 
Court. Such being the case, it 1s not open 
to the petitioner to contend that the Rent 
Controller has been conferred the status 
of a Civil Court under section 18(1) and 
therefore an order passed by the Rent 
Controller in execution should be subject 
to further scrutiny by the appellate .and 
revisional courts in the same manner as 
an order passed by a Civil Court in execu- 
tion proceedings gs subject to scrutiny. 
[Para.2] 


Sub-section (1) of section 18 refers to 
orders passed under various sections, VIZ., 
10,14,15,16 and 17. While the orders passed 
under sections 10 and 14 will be orders 
of eviction passed ın favour of the 
landlords, the orders passed under sections 


15,16 and 17 will be orders passed in 
favour of tenants. Section 15 provides 
for a tenant to reoccupy after repairs 


and section 16 provides for a tenant to 
reoccupy the building released under section 
14(1)(b), if the landlord fails to dernolish 
the building as per the undertaking given 
by him. More worthy of notice ıs section 
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17, which safeguards the rights of tenants 
by interdicting landlords from disrupting 
the amenities enjoyed by the tenant. If 
the contention of the petitioner that an 
affected party is entitled to an appeal 
or revision against every order passed by 
the Rent Controller ın execution is accept- 
ed then it would lead to a chaotic situa- 
tion, because the tenants, for whose 
protection the Act has been framed, will 
stand deprived of immediate benefits under 
sections 15, 16 or 17. A landlord who is 
called upon under section 15 or 16 to 
restore possession of the building to the 
tenant or to restore amenities to a tenant 
under section 17, can  contumacuously 
drag on the proceedings by challenging 
the order of the Rent Controller in appeal 
or revision and harass the tenant. Similarly 
a landlord who 1s urgently in need of his 
building for his own occupation or by way 
of additional accommodation can also be 
kept at bay by an unreasonable tenant 
preferring an appeal or revision against 
the order of execution and dragging on 
matters endlessly. It 1s ın order to prevent 
such a calamitous situation, the legislature 
has advisedly and _ designedly enacted 
sub-section (2) and specifically provided 
that an order passed in execution under 
sub-section (1) shall not be subject to any 
appeal or revision, [Para.3] 


Petition under Article 226 of the Consti- 
tution of India, praying that in the circum- 
“stances stated therein, and in the affidevit 
filed therewith the High Court will be 
pleased to issue a Writ of Declaration 
declaring that section 25 of the Tamil 
Nadu Buildings (Lease and Rent Control) 
Act 18 of 1960 as aménded Act 23/73 
In so far as the petitioner is concerned 
is violative of Articles 14 and 19 of the 
Constitution of India, Á 


T.Chengalvarayan, for Petitioner. 
The Court made the following 


ORDER:- In a desparate attempt to resist 
the execution levied against him by the 
rd respondent (landlord) to evict him, 
the tenant/petitioner has come forward 
with this writ petition in order to nullify 
section 18(2) of the Tamil Nadu Buildings 


(Lease and Rent Control) Act, 18 of 1960< 
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hereinafter referred to as the Act). Section 
18(2) lays down that an order passed in 
execution under sub-section (1) shall not 


be subject to any appeal or revision. 
According to the petitioner sub-section 
(1) of Section 18 constitutes the Pent 
Controller a Civil Court and therefore, 
sub-section (2) is ultra vires, as ıt disenti- 


tles an affected party to file an appeal 
or revision against an order in execution 
made under sub-section (1), 


2. Mohan, J. has already upheld the 
validity of sub-section (2) of Section 18 
of the Act in Purushothama Chetnar v. 
State of Tamu] Nadu and others, \V.P.No. 


9819 of 1979 Judgment dated 6.2.1930 
wherein the learned Judge has held as 
follows: 


"Under section 18(1) of the Tamil Nadu 
Buildings (Lease and Rent Control) Act, 
an order of eviction 1s deemed as an 
order of a Civil Court only for the 
limited purpose of execution. That does 
not mean that the further remedy avall- 
able under the Code of Civil Procedure, 
namely, appeal and revision, should 
be provided for. There is no discrimi- 
nation whatever, when the provisions 
of a special statute, namely, the Tamil 
Nadu Buildings (Lease and Rent Control) 
Act, 1960 applied." 


Following this Order, this writ petition 
deserves to be dismissed ın hmine, without 
further discussion, Nevertheless, it ıs 
appropriate to refer to certain. other 


factors, as they would show how patently 
untenable the contention of the petitioner 


iSe Section 18 of the Act, reads as 
follows:- 
"18, Execution of Orders: (1) Every 
order made under sections 10,14,15,16 


and 17 and every order passed on appeal 
under section 23 or on revision under 
section 25, shall be executed by the 
Controller, as if such order 1s an order 
of a Civil Court and for this purpose, 
the Controller shall have all the powers 
of a Civil Court. (2) An order passed 
In execution under sub-section (1) shall 
not be subject to any appeal or 
revision." 

From a reading of sub-section (1), it may 


i] Ramachandran 


be seen that the Rent Controller has not 
been constituted a Crvil Court for levying 
execution of orders passed under sections 
10,14,15,16 and 17 of the Act or any order 
passed in appeal under section 23 or any 
order passed in revision under section 25 
of the Act. On the other hand, sub-section 
(1) merely states that every such order, 
referred to above, should be executed as 
if ıt 1s an order of a civil court. The 
section then says that "for this purposes 
the Controller shall have all the powers 
of a civil court." Therefore, for the limited 
purpose of executing an order, the Control- 
ler has been conferred by statute the 
powers exercisable by a Civil Court. Such 
being the case, it ıs not open to the 
petitioner to contend that the ient 
Controller has been conferred the status 
of a Civil Court under section 18(1) and 
therefore an order passed by the Rent 
Controller in execution should be subject 
to further scrutiny by the appellate and 
revisional courts in the same manner as 
an order passed by a civil court in execu- 
tion proceedings 1s subject to scrutiny. 


3. It has then to be pointed out that 
sub-section (1) of section 18 refers to 
orders passed urider various sections, VlZ., 
10,14,15,16 and 17, While the orders passed 
under sections 10 and 14 will be orders 
of eviction passed in favour of the land- 


lords, the orders passed under sections 
15,16 and 17 will be orders passed ın 
favour of tenants. Section 15 _ provides 
for a tenant to reoccupy after repairs 


and section 16 provides for a tenant to 
reoccupy the building released under section 
14(1)(b), if the landlord fails to demolish 
the building as per the undertaking given 
by him. More worthy of notice 1s section 
17, which safeguards the rights of tenants 
by  nterdicting landlords from _ disrupting 
the amenities enjoyed by the tenants. If 
we are to accept the contention of the 
petitioner that an affected party is entitled 
to an appeal or revision against every 
order passed by the Rent Controller in 
execution, then it would lead to a chaotic 
situation, because the tenants, for whose 
| protection the Act has been framed, will 
stand deprived of immediate benefits under 
sections 15, 16 and 17. A landlord, who 
is called upon under section 15 of 16 to 
restore possession of the building to the 
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tenant or to restore amenities to a tenant 
under section 17, can contumaciously drag 
on the proceedings by challenging the order 
of the Rent Controller in appeal or revision 
and harass the tenant. Similarly a landlord 
who 1s urgently in need of his building 
for his own occupation or by way of 
additional accommodation can also be kept 
at bay by an unreasonable tenant preferring 
an appeal or revision against the order 
of execution and dragging on matters 
endlessly. It 1s in order to prevent such 


a calamitous. situation, the Legislature 
has advisedly and  designedly enacted 
sub-section (2) and specifically provided 


in execution under 
not be subject to 


that an order passed 
sub-section (1) shall 
any appeal or revision. 


Thus, ıt has to be pointed out that legally 
as well as factually, the petitioner's 
contentjon ıs totally bereft of substance 
and the writ petition does not le and 
Ld 

accordingly ıt will stand dismissed. 


Se 


B.S. Petition dismissed. 


IN THE HIGH COURT OF JUDICATURE 
AT MADRAS, 


Present:- G.Maheswarany Je 


*Second Appeal No.1871/79.27th July, 1984. 


Ramachandran and others Appellants* 
Ve 
S.Jayaraman Respondent. 


Cıvıl Procedure Code (V of 1908), section 
47, Explanation II(b) - 
- Meaning of. 


'Representation' 
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Clause (b) of Explanation Ii to section 
47, Civil Procedure Code, says that all 


questions relating to the delivery of posses- 
sion of the property sold to the purchaser 
of his representative shall be deemed to 


be questions relating to the execution, 
discharge or satisfaction of the decree 
within the meaning of that section. 


Whether a particular person 1s a represen- 
tative or not, has been discussed in 4 jodhya 
Roy v.e Hardwar Roy, (1909)1 I.C.213= 9 
Cal.L.J.485. It was observed therein as 
follows’ "To determine, whether a parti- 
cular person ıs a representative of a party 
to the suit, the two tests to be applied 


are first, wnether any portion of the 
interest of the decree-holder or of the 
judg. nent-debtor, which was originally 


vested in one of the parties to the suit, 
has by act of parties or by operation of 
law, vested in the person who 1s sought 
to be treated as representative and 
secondly, 1f there has been devoltttion of 
interest whether, so far as such interest 
is concerned, that ıs bound by the decree." 
Thus "representative" rneans the transferee 
of the interest of a party who, so far 
as that interest 1s concerned ıs bound by 
the decree, {Para.6] 


The plaintiff in the instant case not being 
a purchaser of the suit property in execu- 
tion of a decree nor his representative 
but only a person impleaded in his personal 
capacity as a tenant along with two others, 
section 47 will not be a bar to his suit 
for an injunction to restrain the defendants 
from taking delivery of the suit properties, 
by executing a decree obtained m a suit 
brought by the father of the defendants 
for recovery of possessiof of the concerned 
properties. {Para.6] 


Case referred to:- 

b 
Ajodhya Roy v. Hardwar Roy, (1909)9 
L.J.485. 1 LC.213. 


Cal, 


Muthurajan, for Appellants. 
P.Veeraraghavan, for Respondent. 
The Court delivered the following 


JUDGNENT:- The defendants are the appel 
lants. The suit out of which this second 
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appeal arises was filed by the respondent- 
plaintiff for an injunction restraining the 
defendants from taking delivery of the 
suit properties by executing the decree 
in O.S.No.419 of 1968 on the file of the 
District jviunsif's Court, Sirkali. That suit, 
O.S.No.410 of 1968, was instituted by one 
Venkatesan Pillai, father of defendants, 
for recovery of possession of sult proper- 
ties against one Ajeetha Livi, Sheik Dawood 
and Danapal, The said Danapal ıs the 
brother of the respondent in this appeal. 


Pending trial, Venkatesan Pillar died and 
the defendants were brought on record. 
The surt was decreed ex parte 1n favour 


of the defendants. The plaintiff-respondent 
by some arrangement with his brother 
is in possession of the suit property and 
has obtained the kudiyiruppu assignment 
deed evidenced by Exhibit A-1. The defend- 
ants objected to this assignment by the 
Authorised Officer (Kudiyiruppu), Kiayuram. 
In appeal preferred by the second defend- 
ant, the order was confirmed by the, appel- 
Jate authority, District Revenue Officer, 
Thanjavur. The plaint averred that the 
defendants are trying to execute the decree 
in O.S.No.410 of 1965 and he having 
obtained the Kudiyiruppu assignment cannot 
be evicted and that the defendants should 
be restrained by an injunction from taking 
delivery of the suit property by execution 
of the decree in 0.S.No.410 of 1968, 


2. The suit was resisted by the appel- 
lants-defendants who have stated that 
the plaintiff 18 not entitled to the benefits 
of Kudiyiruppu Act, that he is a taxi 
driver at Madras, and that the Kudiyiruppu 
assignment deed (oppadai pathiram) ıs not 
valid and binding on the defendants. 


3. The trial Court found that the plain- 
tiff will be entitled to the benefits of 
Act 40 of 1971 and that he will be entitled 
to a decree for injunction and decreed 
the suit. In appeal, the judgment of the 
trial Court was confirmed and the appeal 
was dismissed, 


4. The only substantial question of law 
formulated by a learned Judge of this 
Court in the second appeal ıs "whether 


the subsequent issue of patta under Act 
40 of 1971 would have the effect of nulli- 
fying the decree of the Civil Court 
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obtained earlier?". In addition to this point, 
learned Counsel appearing for the appel- 
lants raised another point of law which 
he has not raised in the courts below, 


nor in the memorandum of grounds of 
appeal in this Court, and that ıs, that 
section 47, Civil Procedure Code, 1s a 


bar for filing of the suit. These two points 
of law can be dealt with together. 


5. The suit, O.S.No.410 of 1968 was 
instituted by Venkatesam Pillai, father 
of defendants, against three persons, 


Ajeetha Bivi1, Sheik Dawood and Danapal, 
as 1s evident from Ex.A-5, copy of the 
plaint filed in this case. There ıs no dispute 
that the suit was decreed ex parte 
favour of the defendants who have been 
impleaded in the suit as legal represent- 
atives of Venkatesam Pillai, who died 
pending suit. The respondent was not a 
party to the suit, O.S.No.410 of 1968, 
He has obtained the kudiyiruppu assignment 
under Exhibit A-1. According to the plain- 
tiff, under the guise of execution of the 
decree in O.S.No.410 of 1968, the defend- 
ants are trying to take delivery of the 
suit property for which he has obtained 
kudiyiruppu assignment under Exhibit A-1. 
On the other hand, the contention of the 
appellants ıs that in order to defeat the 
decree ın O.S.No.410 of 1968, the plaintiff 
and his brother colluded together and the 
plaintiff has obtained assignment in respect 
of the sult property and that the assign- 
ment 1s not valid. It 1s not necessary to 
enter into any discussion whether there 
was any collusion. It 1s sufficient to point 
out that the appellants cannot question 
the validity of the kudiyiruppu patta any 
longer as the kudıyıruppu patta was 
questioned by the second defendant before 
the Additional Authorised Officer (Kudıyı- 
ruppu), Mayuram, by the defendants in 
C.No.59 of 1972 evidenced by Ex.A-2 and 
the petition filed by the second defendant 
was dismissed confirming the grant of 
kudiyiruppu assignment (kudiyiruppu patta) 
in favour of the plaintiff. The District 
Revenue Officer, Thanjavur, confirmed 
the grant of kudiyiruppu assignment (patta) 
in favour of the plaintiff and dismissed 
the appeal. That order has become final 
and the validity of the grant of kudiyiruppu 
assignment (patta) cannot be challenged 
by the defendants, 


6, It was earlier pointed out that the 
decree obtained by the defendants was 
against the brother of the plaintiff and 
not against the plaintiff and that decree 
will not bind the plaintiff here. But the 
question 1s whether section 47, Civil 
Procedure Code, 1s a bar to the institution 
of a suit by the plaintiff. Section 47 
embraces all questions arising between 
the parties to the suit in which the decree 
was passed and relates to the execution, 
discharge, or satisfaction of the decree. 
Prima facie, section 47, Civil Procedure 
Code, ıs not applicable, for the plaintiff- 
respondent is not a party to O.S.No.410 
of 1968 But, however, my attention was 
invited to Explanation II to section 47. 
Explanation l(a) says that for the purposes 
of Section 47, a purchaser of property 
at a sale in execution of the decree shall 
be deemed to be a party to the suit in 
*which the decree is passed and clauses 
(b) of Explanation H says that all questions 
relating to the delivery of possession of 
such property to such purchaser or his 
representative shall be deemed to be 
questions relating to the execution, 
discharge or satisfaction of the decree 
within the meaning of that section. Dut 
the plaintiff ıs not a purchaser of the 
suit property in a sale in execution of 
the decree, nor ıs he the representative. 
Whether a particular person ıs a represen- 
tative or not, has been discussed ın 4jodh- 

ya Roy v. Hardwar Roy, (1909) 9 Cal.L.J. 


485= (1909)1 1.C.213. It was observed 
therein as follows. 
"To determing, therefore, whether a 


particular person ıs a 
of a party to the suit, the two tests 
to be applied are first, whether any 
portion of the interest of the decree- 
holder or of the judgment-debtor, which 
was originally vested in one of the 
parties to the suit, has by act of parties 
or by operation of law, vested in the 
person who ıs sought to be treated 
as representative and secondly, if there 
has been a devolution of interest, 
whether, so far as such interest 1s 
concerned, that person is bound by the 
decree." 


representative 


Therefore, the term ‘representative’ means 
the transferee of the interest of a party 
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who so far as that interest is concerned 
is bound by the decree. Learned Counsel 
then poimted out that Danapal and his 
brother, the plaintiff-respondent herein 
were members of a jomt family. But there 
is no evidence in that regard. Danapal 
was tmpleaded in O.S.No.410 of 1968 not 
as a manager of a joint farnily, but in 
his individual capacity as a tenant along 
with two others. In the circumstances, 
section 47, Civil Procedure Code, will 
not be a bar to the suit. The result 1s, 
the second appeal fails and ıs dismissed 
and the judgment and decree of the Courts 
below are confirmed, No costs. 


B.S. Second appeal dismissed. 


IN THE HIGH COURT OF JUDICATURE 
AT MADRAS. 


Present:- K.Shanmukham, J. 


*C.R.P.No.4081 of 1982. 29th April, 1983. 


Petitioner* 


Amirkhan 
Ve 


Ghouse Khan Respondent. 
Registration Act (16 of, 1908), sections 
17 and 49 - Gift of immovable property 
by a Mohamedan - When reduced to writing 
requires registration. 


Ifohamedan Law recogmses an oral gift. 
According to section 129 of the Transfer 
of Property Act, nothing in Chapter VI 
relates to gifts of immovable property 
made in the conteinplation of death‘ or 
shall be deemed to affect any rule of 
Mohamedan Law. Thus a gft by a 
Mohamedan is exempt from the provisions 
of Chapter VIE of the Transfer of Property 
Act. To argue that because the personal 
law permits an oral gift by a Mohamedan, 
it would follow that even if the gift deed 
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were to be reduced to writing, ıt does 
not requires registration, 1S not correct. 
For under section 123 of the Transfer 
of Property Act, no gıft of immovable 
property shall be made except by a 
registered instrument signed by or on 
behalf of the donor attested by at least 
two witnesses. In order to avoid any 
conflict between section 123 and the 
personal law which enables a Mohamedan 
to make an oral gift, section 129 of the 
Transfer of Property Act was necessitated. 
That is all the object of section 129 of 
the Transfer of Property Act. The fact 
that there was such an exemption under 
section 129 will not ipso facto” indicate 
that the provisions under the Registration 
Act, 1908 will not also apply to a deed 
or gift reduced to writing by a Mohame- 
dan. The relevant provisions in the Regis- 
tration Act are section 17 and = section 
49, There is no saving clause or section 
in the Registration Act similar to section 
129 found in the Transfer of Property 
Act. It follows that all documents of gift 
either created by a Mohamedan or by 
a non-Mohamedan are governed by the 
Registration Act. The combined force of 
section 17 and section 49 requires that 
any deed of gift if reduced to writing 
should be registered, otherwise it would 


not be admissible ın evidence, {[Para.2] 
Cases referred to:- 

M.Rawther v. M.Charayzl, (1971) K.L.T.684: 
A.1.R.1972 Kerala 27; Uddandu v., Masthan 
Bı, A.LR.1975 A.P.271; Gulam Ahmed v. 
Mohamed Sidigs ALR.IG74 Jo & K 59; 


Tek Bahadur Bhupl v., Debi Singh Bhupl, 
(1966)2 S.C.J.290: A.L.R.1966 S.C.292 


Petition under section 115 of Act V of 
1908 praying the High Court to revise 
the order of the Court of the Additional 


District Munsif of Salem dated 30.8.82 
and made ın I.A.No.1260/82 in O.S.No. 
1584/79. 


K.Kumaraswam1 Pillar, for Petitioner. 


N.Srinivasan, for Respondent. 


The Court made the following 


ORDER:- Two interesting questions arise 


for consideration in this revision. One is 
whether the gift of the immovable property 
by a Mohamadan 1f reduced to writing, 
requires registration. Another ıs whether 
the gift deed in this case records any 
past transaction or the deed itself creates 
a right in the immovable property. The 
court below held that the document dated 
6.3.1978 itself created a right in the 
immovable property and therefore requires 
registration. On that ground it refused 
to admit this document ın evidence. It 
is this order that is canvassed in this 
revision. 


2. Mohamedan Law recognises an oral 
gift. The question 1s whether notwithstand- 
ing such right to created a gift orally, 
if a Mohamedan should reduce the gift 
to writing, the same requires registration. 
According to section 129 of the Transfer 
of Property Act, nothing ın Chapter VII 
relates to gift of 1mmovable property made 
ın comtemplation of death, or shall be 
deemed to affect any rule of Mohamedan 
Law. Thus a gift by a Mohamedan is 
exempt from the purview of Chapter VII 
of the transfer of Property Act. This 1s 
taken advantage of by the learned counsel 
for the petitioner to submit that because 
the personal law permits an oral gift by 
a Mohamedan, ıt would follow that even 
if the gift deed were to be reduced to 
writing, it does not require registration. 
In my view such an approach ıs wholly 
erroneous. For under section 123 of the 
Transfer of Property Act no gift of 
immovable property shall be made except 
by a registered instrument signed by or 
on behalf of the donor attested by at least 
two witnesses. In order to avoid any 
conflict between section 123 and the 
personal law which enables Mohamedan 
to make an oral gift, section 129 of the 
Transfer of Property Act was necessitated. 
That ıs all the object of section 129 of 
the Transfer of Property Act. The fact 
that there was such an exemption under 
section 129 will not ipso facto indicate 
that the provisions under the Registration 
Act, 1908 will not also apply to a deed 
of gift reduced to writing by a Mohame- 
dan. The relevant provisions in the Regis- 
tration Act are section 17 and section 


M.L.J.18 


49. There 1s no saving clause or section 
in the Registration Act similar to section 
129 found in the Transfer of Property 
Act. It follows that all documents of gift 
either created by a Mohamedan or by 
a non-Mohamedan are governed by the 
Registration Act. The combined force of 
section 17 and section 49 requires that 
any deed of gift if reduced to writing 
should be registered, otherwise ıt would 
not be admissible in evidence, 


3. Section 17(1)(a) of the Registration 
Act relates to instrument of gift of 
immovable property. It expressly mandates 
that the instrument of gift of an 
immovable property shall be registered. 
In the instant case, the document dated 
6.3.1978 is a deed of gift, whereby the 
right ın the immovable property is created 
for the first time. It 1s necessary at this 
stage to extract the relevant portion ın 
the document which ıs in Tamil. 


 SLOGWITE ror oF Au arn s ACS 
Taig uTsFSHSwuur. Ger ss Baguswrus 
er gHhur@ Gewgy maks Cary 
Mead gufu gre prev (pie, QAFËS 
gawu O61 Guild crarse OHSS! arg 
MGs arrora gawra SST D 
yud acre OQersZs AD rrd urg Huh 
ULL Oergms OZ Hs 2 Her Tr D so or 
FTE APW BSioy Geis masa AV Bis 
Gbu erwromm As bai Ouray 
voigsitacruydp Asmu EDSA ay 
Gaile muggar O55 e.ur 
TH OND arar erao USHTUUG Hipuisd 
sore Gergssissafied TĚ B-L 
urs uUTSDwuMsoOwW GBS pwd 2p Srey 
Qeugy DarG@ss Der gwmguyd eww 
sorsoriph Geis Oaer@sg ALLAT’ 


It is clearly indicated therein that only 
under this deed of gift, the property set 
out in the schedule 1s gifted to the donee 
therein in the presence of his close rela- 
tions and "known common friends". It also 
recites that under this document delivery 
of possession 1s being handed over. From 
the above plain next, it its not possible 
to construe the document as evidencing 
a past transaction of a gift. 
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4, In view of my above assessment I 
cannot but hold that though the Mohamadan 
can create a valid gift orally, 1f he should 
reduce the same in writing the gift will 
not be valid unless it is duly registered. . 


5. It ıs true that Mr.Justice V.R.Krish- 
nayyar as he then was in M.Rawther Ve 
M.Charayil, (1971) K.L.T.684= A.I.R.1972 
Kerala 27 held: 


"The application of Muslim personal 
law to gifts does not preclude applica- 
tion of other Laws which do not run 
counter to the rules of Muslim law, 
The need for a document its attestation 
and registration under section 123 of 
the Transfer of Property Act are not 
necessarily inhibited by section 2 of 
Act 23 of 1937. Moreover, the expres- 
sion "gift" in section 2 along with trusts 
‘and trust properties and wakfs takes 
colour from the society of these ‘words. 
I am inclined to think that the ampli- 
tude of the expression "gift" in the 
Transfer of Property Act (section 129) 
must be so read down to restrict it 
to transaction and persons with the 
religious or charitable motivation or 
purpose." 


} 


nd again in paragraph 8 it observes thus:- 


" I regret my inability to agree with 
the reasoning in these decisions. In 
the context of section 17, a document 
is the same as an instrument and to 
draw nice distinctions between the two 
only serves to baffle, not to illumuine, 
Mulla says: The words "document" 
and "Instrument" are used interchangable 
in the Act." An instrument of gift 1s 
one whereby a gift ıs made, Wherein 
law a gift cannot be effected by a 
registered deed as such, ıt cannot 
be an instrument of gift. The legal 
position 1s well settled. A muslim gift 
may be valid even without a registered 
deed and may be invalid even with 
a registered deed, Registration being 
irrelevant to its legal force, a deed 
setting out a Muslim gift cannot be 
regarded as constitute of the gift and 
is not compulsorily registrable." 


The above observation of the learned Judge 
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might support the contention put forward 
by the learned counsel for the petitioner 
that in all cases where a Mohamadan 
should make a gift, such a gift 1s valid 
notwithstanding that it was reduced to 
writing. I have already pointed out that 
the very purpose of section 129 of the 
Transfer of Property Act is to avoid any 
friction between section 123 of the 
Transfer of Property Act and the personal 


-law relating to Muhamadan which permitted 


the Muhamadan to make valid gift orally. 


6. Secondly, there is no such reservation 
at all make in the Registration Act. The 
preamble to the registration act provides 
that to consolidate the enactment relating 
to registration of document, it 1s hereby 
enacted as set out therein, Neither ın 
section 17 nor in section 49 ıs there any 
indication even impliedly that these 
provisions would not be applicable to a 
gift made by Mohamadan if ıt should be 
made in writing. In view of the plain 
language employed ın section 17 and 
section 49 of the Registration Act read 
in contrast with an express embargo 
provided under section 129 excluding the 
operation of the Transfer of Property -Act 
to the gift made by Muhamadan, I am 
unable to agree with the learned Judge. 
As a matter of fact, a learned Judge of 
the Andhra Pradesh High Court in Chota 
Uddandu v, Masthan Bi, A.I.R.1975 A,P.271 
had not approved the observation made 
in M.Rawther v. M.Charay2l, (1971) K.L.T. 
684= A.LR.1972 Kerala 27, According to 
the learned Judge, if there is a contem- 
poraneous document it should be registered, 
notwithstanding if all the formalities as 
prescribed by Mohamadan law regarding 
the making of gift are satisfied, gift 1s 
valid without a written instrument. With 
due respect to the learned Judge I prefer 
to follow the reasoning which 1s in conson- 
ance with the express provision enacted 
under sections 123 and 129 of the Transfer 
of Property Act as also sections 17 and 
49 of the Registration Act. 


7. It is interesting to note that the 
three Judges belonging to the said religion 
have ın Gulam Ahmed v, Mohamed Sidig, 
A.I.R.1974 Jammu and Kashmir page 59 
held that where there is executed an 
instrument and its execution is contempor- 


N 
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-aneous with the making of the gift, then 
in that case the instrument must be regis- 
tered as provided under section 17 of the 
Registration Act. Thus I find, that my 
construction of sections 123 and 129 of 
the Transfer of Property Act in contrast 
with sections 17 and 49 of the Registration 
Act has the approval of a single Judge 
of the Andhra Pradesh High Court and 
a Full Bench Judgment of Jammu and 
Kashmir High Court. 


8. In support of the contention that 
if the documents were to be evidenced 
of past transaction, then it would not 
require registration, the learned counsel 
for the petitioner brought to my notice 
the decision “of the Supreme Court reported 
in Tek Bahadur Bhujil v, Debi Singh Bhufil, 
A.I.R.1966 S.C.292: (1966)2 S.C.J.290. I 
have held that this document does not 
record the past transaction, but under 
the instrument itself a right in tmmovable 
property ıs created. Further the Supreme 
Court decision related to a family arrange- 
ment. Thus, I find, the petitioner cannot 
rely upon the above ration as there ıs 
no room for the application of the princi- 
ples laid down by the Supreme Court. 


The result is that this revision fails and 
is dismissed, but without costs. 


B.S. Petation dismissed, 
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IN THE HIGH COURT OF JUDICATURE 
AT MADRAS, 


(Special Original Jurisdiction) 
Present:- T. Sathiadev, J. 


*Writ Petition No.6516 of 1979, 


2lst January, 1983. 


R.Mohanarangam Petitioner* 
Ve 

The Food Corporation of India, represented 
by Zonal Manager, F.C.L, Madras-6 and 
others Respondents. 


(A) Constitution 
Article 226, 


of India (1950), 


(B) Food Corporation of India Act (37 
of 1964), section 45 - Regulations 
framed under -~ Circulars contrary to 
regulations cannot be enforced. 


It 1s always beneficial to service personnel 
to have definiteness regarding their service 
conditions. Prece-meal and indefinite 
changes effected by periodical circulars, 
would make ıt impossible for a clear 
comprehension of the rule, that would 
be applicable and it would bring about 
an unsettled situation resulting in ambiguity 
and no cogent application of rules. As 
held by the Supreme Court, admunistratave 
directions can fill up the gaps in the rules 
because they speak and do vitiative service 
In a vacuous field, but at the same time 
it must be established that the admıni- 
Strative order or instruction or circular 
has resulted in a stable principle emerging 
out of such circulars, and which is not 
inconsistent with the rules or regulations 
or the provisions of the Act. To bring 
about co-ordination and identical approach 
to be made all over the country, there 
would be need to issue endless instructions 


to the concerned authorities from time 
to time, as to how best the existing 
procedures could be further modified, 


altered or amended etc, and such directions 
which are more of a procedural nature, 
cannot be treated as _ justifiable and 
enforceable orders. The circulars are purely 
administrative instructions, to bring about 


140 THE MADRAS LAW JOURNAL REPORTS 


uniformity, and from time to time they 
have been issued to streamline’ the 
procedure for preparation of probationary 
reports and for early decisions to be taken, 
Undoubtedly, non-compliance of — such 
circulars would entail disciplinary action 
against the competent authority. But such 
an indication therein would not upgrade 
the circulars to equate them to the position 
of regulations and make them enforceable 


orders. {Para.16] 
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Petition under Article 226 of, the Consti- 
tution of India, praying that in the circum- 
Stances stated therein, and in the affidavit 
filed therewith the High Court will be 
pleased to issue a writ of certiorari calling 
for the records of the proceedings of the 
Ist respondent in Office Order No,345/79 
Estt., I dated 30.11.79 and quash the same, 
SeGovind Swaminathan, for §.Subbiah, for. 
Petitioner. 


D., Raju, for Respondents, 


a % Petitioner submits that 


[1985 
The Court made the following 


ORDER:- Petitioner was appointed as 
Junior Godown Keeper on 19.7.1959 in 
the Department of Food, under Regional 
Directorate, Food, Madras. He was trans- 
ferred to Food Corporation of India in 
1965 and promoted as Senior Godown 
Keeper in 1969, He was promoted as 
Assistant Manager (Depot) and was placed 
on probation by order dated 29.10.1977 
for a period of one year as per Regulation 
15(1) of F.C.I. Staff Regulations, 1971, 
framed under section 45 of Food Corpor- 
ation Act, 1964. As the probation reports 
were found to be unsatisfactory, he was 
reverted to the post of Assistant, Grade 
I (Depot) under Regulation 15(3), by the 
impugned order dated 30.11.1979 which 
has resulted in the filing of- this writ 
petition to quash the said order. 


apart from 
administrative 
issued regarding 


Regulation 15, several 
instructions have been 


probation as per circulars dated 22.4.1967, 


31.8.1974, 14.1.1977, 8.3.1979, 5.11.1979 
etc, and that when the period of one year 
expired on 6.12.1978, and no adverse 
reports having been communicated to him, 
it is deemed that he had satisfactorily 
completed probation, When, as per the 
circulars when his probation had not been 
extended within a period of 4 weeks from 
the date of completion of the probation, 
as per R,15(1) he rightly presumed that 
he had satisfactorily completed probation. 
He received belatedly a communication 
dated 31.7.1979 1.e.“after about 20 months 
of working as Assistant Manager (Depot), 
extending his period of probation, which 
is illegal. He submitted an appeal to the 
Zonal Manager on 24.9.1979 to review 
and nullify the extension order as seeking 
for declaration of confirmation, but he 
had not received any reply till date of 
filing of writ petition, Surprisingly, the 
impugned order was passed reverting him, 
which is not only against the Regulations, 
but also against several circulars issued 
from time to time. As per the circular, 
probation reports have to be written every 
6 months, and when no communication- 
had been sent to him as per the circulars 
within the first period of one year, he 
believes that the probation reports have- 


‘ 


I] 


R.Mohanarangam v. Food Corporation of India 


141 


(Sathiadev, J.) 


been deliberately re-written to prejudice 
his interests. Failure to comply with the 
various circulars referred to ın the affida- 
vit, which have statutory force, has result- 
ed in an illegal order being passed and 
hence, he is entitled to a direction to 
confirm him in the post of Assistant 
Manager (Depot) with effect from 
7.12.1978. He also refers to the transfer 
orders made, posting him to Tuticorin, 
Udumalpet and Kurichi during the relevant 
period alleging that with mala fide’ inten- 
tions and with a view to victimise him, 
the decision having been taken, reverting 
him inspite of his unblemished record of 


service it had greatly prejudiced his 
prospects, 
3. In the counter-affidavit filed by 


respondents 1 to 4, ıt ıs claımed that the 
circulars relied upon do not form part 
of the conditions of service and they have 
no statutory: force on which any right could 
be founded resulting ın this Court exer- 
cising powers under Article 226 of the 
Constitution of India. The instructions 
referred to by the petitioner contemplate 
early preparation of reports, and ın this 
case, there was some delay in the reports 
being received, but that would not confer 
a right on the petitioner for automatic 
confirmation. Within the period of 2 years 
contemplated under R.15(1) and (2), the 
impugned order having been passed, peti- 
tioner cannot claim that any of the statu- 
tory regulations have been contravened. 
On the report received, it turned out that 
he had not devoted his full attention in 
discharging his duties by maintaining 
absolute integrity and devotion to duty 
and that he has failed to honestly and 
faithfully serve and endeavour to promote 
the interests of the Corporation during 
the period of his probation. He induced 
members of F.C.LE.U, to agitate and 
demonstrate against his transfer for his 
personal gain. His behavious as an officer 
of the corporation was also not upto the 
mark, During the relevant period, he had 
brought the district adminsitration almost 
to a grinding halt by making it as one 
of the issues involved in the disputes raised 
by the Union The claim made that his 
performance was blemishless is not correct 
and ıt was only based upon two half yearly 
probation reports for the extended pericd, 


a decision was taken by the competent 
authority to revert him to the lower post, 
since there was no improvement and the 
performance for the entire period of two 


years was unsatisfactory. The allegation 
that reports have been re-written is 
incorrect because the two probation 


reports, one for the period from 7.12.1977 
to 6.6.1978, and the other from 7.6.1978 
to 6.12.1978 for the first year, and two 
reports for the subsequent year were 
written on time and only after consider- 
ation of the contents of the reports, an 
order of reversion was passed, As per 
R.15(3) an order of reversion can be passed 
without notice and without assigning any 
reason. Hence, the impugned order being 
valid, the petition ıs liable to be dismissed. 


4, Separate counter-affidavits have been 
filed bye respondents 3 and 4, 

5. A lengthy reply affidavıt has been 
filed by petitioner taking strong objections 
to the stand taken by respondents and 
reiterating that the instructions’ issued 
under circulars dated 31.8.1973 and 
16.6.1977 having not been complied with 
on time, and hence, there could have been 
no extension of probation as provided under 
R.15(2) In para 7, petitioner has catalogued 
6 of the circulars which are relevant and 
applicable to confirm a _ probationer. 
Thereafrer, in an elaborate manner he 
adverts to the circumstances under which 
he was transferred and to what extent, 
he was not to be blamed for such transfer 
orders being passed, and contends that 
it was done only wtth mala fade’ intentions. 


6. When the writ petition came up for 
hearing in April 1982, an order was passed 


by this Court to communicate to the 
petitioner, the petitioner, the adverse 
remarks which have been taken into 


account. It was felt that in the event 
of himself being made aware of adverse 
remarks, he may then realise as to why 
he had been reverted and that he may 
also seek such remedies as are available 
as per the Regulations, against’ such 
adverse remarks, It 1s only thereafter, 
the adverse remarks “were communicated, 
to which he made his representation and 
it was rejected by order dated 16.7.1982. 
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7. The foremost contention of the 
petitioner ıs that apart from the F.C.L, 
Staff Regulations, 1971 (hereinafter referred 
to as Regulations), there are various 
circulars which have been issued from 
time to time and which have statutory 
force, and since none of those circulars 
have been followed, the order of reversion 
is illegal. 


8 It is the admitted case that in so 
far as probation 1s concerned, the statutory 
regulation is R.15. Clause 1 therein 
provides that the period of probation would 
be one year from the date of appointment. 
Clause 2 contemplates extension of the 
period of probation by a further period 
not exceeding one year. Clause 3 deals 
with a direct recruit being discharged with 
notice and a promotee being reverted to 
a lower post without notice and without 
assigning any reason. Clause 4 provides 
as follows: 


"An employee who has satisfactorily 
completed his probation in any post 
shall thereupon confirmed as soon there- 
after as possible." 


Clause 5 1s not relevant. As per the statu- 
tory regulation, as soon as the period 
contemplated therein is over, it does not 
contemplate any automatic confirmation 
of probation. Petitioner claims ın para9 
of his affidavit that on completion of one 
year probation on 6.12.1978, he rightly 
presumed that be had satisfactorily comple- 
ted his probation and that when his proba- 
tion had not been extended within a period 
of 4 weeks from the date of the comple- 
tion as stipulated im Head Office's 
Circular, the respondents have no power 
to extend the period of probation, Apart 
from other circulars, which would be 
referred to hereunder, considerable reliance 
is placed on Circular No.16-1/77-EP dated 
16.6.1977. This circular refers to the 
contents of R.15(1) and (2) and proceeds 
to deal with the aspect as to whether 
there could be automatic confirmation 
after the expiry of the prescribed period 
of probation. After referring to circular 
dated 31.8.1973 which stated that unless 
and until orders are passed confirming 
probation within a period of 2 years from 
the date of appointment .on probation, 
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then the persons concerned would not be 
deemed to have been automatically 
confirmed but if period 2s formally 
extended for one year or less or where 
no such order is passed, then the concerned 
person ıs deemed to have been automati- 
cally confirmed after expirty of 2 years, 
It ıs to ensure appropriate action being 
taken, certain instructions were issued 
therein for guidance. It dealt with what 
should be done within 4 weeks of comple- 
tion of one year and of the preparation 
of half-yearly probation report, which is 
unsatisfactory, and within what time, the 
report should reach the Head Office etc., 


9. Since petitioner has claimed ın the 
affıdavıt that after the expıry of the 
period of one year, he presumed that he 
had satisfactorily completed his probation, 
it has to be seen whether any reliance 
could be placed on this circular as having 
a statutory force. When the regulation 
does not contemplate any automatic 
confirmation, no circular contrary to such 
a statutory regulation, could be enforced. 


In Sukhbans Singh vy. State of Punjab, 
(1963)1 L.L.J.671: (1963)1 S.C.R.416: ALR. 
1962 S.C.1711 ıt was held that a` proba- 
tioner cannot automatically acquire the 
status of a permanent member of a 
service, unless of course the rules under 
which he 1s appointed, expressly provide 
for such a result. This view was reported 
in G.S.Ramaswamy Ve EG. of Police, 
(1965)1 L.L.J.118= (19646 S.C.R.279= 
A.ILR.1966 S.C.175 to the effect that: 


“Wee even though a probationer may have 
continued to act in the post to which 
he ıs appointed on probation for more 
than the initial period of brobation, 
he cannot become a permanent servant 
merely because of efflux of time, unless 
the rules of service which govern him 
specifically lay down that the proba- 
tioner will be automatically confirmed 
after the initial period of probation 
is over." 


In State of U.P. ve Akbar Ali, (1967)! 
L.L.J.708: (1966)3 S.C.R.821: (1967)2 
S.C.J.79: A.I.R.1966 S.C.1842 it was held 
that in a case an employee is allowed 
to continue in the post even after the 
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period of probation without passing an 
order of confirmation, the only possible 
view to take 1s that, by implication the 
period of probation was extended. 


In Kedar Nath v. State of Punjab, (1973)! 
S.C.J.95= A.I.R.1972 S.C.873 ıt was again 
held that when a period of probation 1s 
specified, ıt does not follow that at the 
end of the said period, there can be 
automatic confirmation even if no order 
is passed in that behalf. It 1s only when 
the terms of appointment clearly indicate 
that confirmation could be made or there 
ıs a specific service rule to that effect, 
the expiration of the period of probation 
does not necessarily lead to confirmation, 
At the end of period of probation, an order 
confirming the officer ıs required to be 
passed and if no such order ıs passed and 
if no reversion 1s ordered to his substantive 
post, the result merely ıs that he continues 
in his post as a probationer. 


In State of Maharashtra ve V.RSabops 
(1979)4 S.C.C,.466= (1980)1 S.C.R.551= 
(1979) S.L.J.621= A,I.R.1980 S.C.42 ıt was 
held as follows:- 


"But it 1s a matter of common know- 
ledge that in many branches of Govern- 
ment Service including the Judiciary 
that for administrative reasons or other- 
wise, the confirmation 1s delayed and 
1s made at a subsequent time. It may 
also ‘be delayed for watching the work 
of the Government servant for a further 
period, The expression "unless otherwise 
expressly directed governs only the 
first part of clause (iv) and not the 
second, The rule in question therefore, 
comes under the ordinary and normal 
rule that without an express order of 
confirmation a Government servant 
will not be taken to have been confirm- 
ed in the post to which he was appoint- 
ed temporarily and/or on probation. 
An officer cannot be deemed to have 
been confirmed ın service’ merely 
because after completion of probationary 
period he was appointed as officiating 
Civil Judge." 


Therefore, in the light of such crystal 
and clear pronouncements made by Supreme 
Court, R.15 as it stands having not 
contemplated any automatic confirmation, 


the circular dated 16.6,1977 cannot envi- 
sage a deeming provision for automatic 
confirmation. When the circular 1s beset 
with such illegality, ıt cannot be claimed 
to have any statutory force. Perhaps reali- 
sing this position, Mr.Govind Swaminathan, 
learned Counsel for the petitioner, during 
the course of the arguments had not stres- 
sed on this aspect, though this point had 
been taken ın the affidavit, claiming that 
as soon as the period of one year was 


over, petitioner presumed that he had 
satisfactorily completed the period of 
probation. 

10. Mr.Govind Swaminathan, learned 


Counsel for the petitioner, would submit 
that when the other circulars contemplate 
an opportunity being given to the proba- 
tioner to show better performance, and 
when sych opportunities having not been 
extended as per these circulars, which 
Have statutory force, the order of reversion 
as passed, deserves to be set aside, and 
the petitioner be continued on probations 
and the circulars hereinafter referred to. 
He would submit that circular dated 
16.6.1977 also deals with what should be 
done during the first year of probation. 


11, Petitioner relies upon the circular 
dated 22.4.1967 as a relevant one, dealing 
with probation. Whereas, as pointed out 
by respondents, ıt does not deal with 
declaration of probation, but merely relates 
to communication of adverse remarks jn 
the annual confidential report. It ıs the 
circular dated 31.8.1973 which contemplates 
action being takeg within a period of 4 
weeks from the date of completion of 
initial period of probation for taking a 
decision as to whether ıt should be extend- 
ed or not. It is claimed that when no 
such action had been taken within 4 weeks 
from 6.12.1978, respondents have contra- 


vened this statutory circular. Circular 
dated 18.3.1976 deals with preparation 
of probation reports and laid emphasis 


that the report of the last quarter of 
the second year of probation should reach 
the concerned authority positively one 
month before the expiry of the extended 
probationary period. Again circular dated 
30.11.1976 prescribed that reporting officer 
should be reminded once or twice, and 
failing compliance, a warning letter should 
be issued to him and any default 
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committed should result in taking disciph- 
nary proceedings. 


12, Next circular dated 14.1.1977 after. 


reiterating what had been stated, required 


strict compliance about submission of 
probationary reports on time, This’ was 
followed by circular dated 16.6.1977, 


already referred to. Later on circular dated 
8.3.1979, once again exphasises that a 
probationer whose work 1s not considered 
satisfactory during the fist half-yearly 
probation period: should be placed in a 
d:fferent seat and under different officer 
for the rest of the probationer period and 
he should invariably be informed of his 
shortcomings in writing well within a period 
of one month of the receipt of the first 
half-yearly probation report, so that he 
knows his drawback and could improve 
upon his performance and that these instru- 
ctions should be strictly adhered to, Later, 
circular dated 5.11,1979 again dealt with 
the need for prompt preparation of periodi- 
cal reports and about the employee being 
informed on time in writing about confir- 
mation/extension of the period of proba- 
tion, as far as possible, 


13. To substantiate this contention, refer- 
ence 1s made to Sukhdev Singh v. Bhagat- 
ram, (1974)2 S.C.J.326= (1974)2 S.C.C.213= 
A.I.R.1974 S.C.1331, which held: 


"24, Broadly stated, the distinction 
between rules and regulations on the 
e one hand and administrative instructions 
on the other ıs that rules and regula- 
tions can be made only after reciting 
the source of power whereas admunistra- 
tive instructions are not issued after 
reciting source of power. Second, the 
executive power- of a State 
authorised to frame rules under Article 
162, This Court held that the Public 
Works .Department Code was not a 
subordinate legislation (SeeG.J.Fernan- 
dez v. State of Mysore, (1968)1 S.C. J. 
962= (1967)3 S.C.R.636= A,I.R.1967 
S.C.1753. The rules under Article 309 
on the other hand constitute not only 
the constitutional rights of relationship 
between the State and the Government 
servants but also establish that there 
must be specific power to frame rules 
and regulations." 
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33. There is no substantial difference 
between a rule and regulation inasmuch 
as both are subordinate legislation under 


powers conferred by the statute. A 
regulation framed under a statute 
applied uniform treatment to every 


one or to all members of same group 
or class. The Oil and Natural Gas 
Commission, the Life Insurance Corpora- 
tion and Industrial] Finance Corporation 
are all required by the statute to frame 
regulations inter aha for the purpose 
of the duties and conduct and conditions 
of service of officers and other 
employees, These regulations impose 
obligation on the statutory authorities, ° 
The statutory authorities cannot deviate 
from the conditions of service. Any 
deviation will be enforced by legal 
sanction of declaration by courts to 
invalidate actions in violation of rules 
and regulations. The existence of rules 
and regulations under statute is to 
ensure regular conduct with a distinctive 
attitude to that conduct as a standard," 


Then reliance is placed on C.Ramanathan 
Ve Acting Zonal Manager, F.C.. (1980) 
L.L.J.1 which dealt with a transfer of 
an employee of Food Corporation wherein 
ıt was held that guidelines fixed for 
transfer required to be followed and taking 
into account the other factors cumula- 
tively, ıt was held that the transfer was 
not a fair order. Relying on this decision, 
it 18 pleaded that apart from the regulation 
dealing with transfer, guideline issued was 
treated as having statutory force. In this 
decision, there is hardly any discussion 
as to how far the said guideline could 
have the same force as that of the 
Regulations, 


14, Umon of India v, K.P.Josephs 
S.C.J.216= (1973)2 S.C.R.752= 
S.C.303 dealt with the scope of an 
administrative order issued in the form 
of a memorandum dealing with the fixation 
of pay. It was held that "generally 
speaking, an admunistrative order confers 
no justifiable mght but this rule, hke all 
other general rules, 1s subject to excep- 
tion." After adverting to Sant Ram Sharma 
Ve State of Rajasthan, (1968)1 S.C.J.672= 
(1968)1 S.C.R.11l= A.LR.1967 S.C.1910, 
which held that wherever rules framed 
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under Article 309 of the Constitution are 
silent on any particular point, then the 
Government can fill up gaps and 
supplement the rules and issue instructions 
not inconsistent with the rules and that 
such instructions will govern the conditions 
of service, and ıt was also held that there 
are certain administrative orders, which 
confer rights and impose duties. When 
they abridge or take away the rights, then 
principles of natural Justice of aud: alteram 
partem enter into the area, Relying upon 
this decision, 1t 1s contended that circulars 
issued by first respondent are equatable 
to office memorandum relied upon ın this 
decision. In paragraph 11 of the decision, 
it has been cautioned that it should not 
be - understood that the Supreme Court 
was laying down any general proposition 
on this question. This shows that under 
the peculiar circumstances of the said 
case, it was considered that the said 
memorandum would be binding upon the 
Union of India. There 1s nothing to indicate 
in the circulars that they have been issued 
exercising powers under Rule 91. 


15. Yet another decision relied upon 15 
State of Uttar Pradesh v, Chandra Mohan, 
{1977)4 S.C.C.345= (1977)3 All L.R.673= 
(1977) Lab.LC.1923= (1978)1 S.C.R.521= 
A.LR.1977 S.C.2411. Supreme Court took 
the view that when certain guidelines are 
prescribed regarding premature retirements, 
then any non-compliance of the said guide- 
lines would confer a right upon the 
Government servant to rest upon such 
guidelines and secure relief, because they 
fill up the yawning gaps in the rules, as 
to what procedure should be adopted in 
compulsorily retiring a Government servant. 


16. Mr.Govind Swaminathan, learned 
Counsel for the petitioner, placed consider- 
able stress upon this decision also to plead 
that the circulars relied upon prescribed 
the methodology to be adopted for 
considering how far the probationer had 
satisfactorily discharged his duties, This 
Court considers that a bunch of these 
circulars cannot be treated as justiciable 
orders, for more than one reason, It ıs 
always beneficial to service personnel to 
have definiteness regarding their service 
conditions, Piecemeai and indefinite changes 
affected by periodical circulars, would 


M.L.1.19 


make ıt impossible for a clear comprehen- 
sion of the rule, that would be applicable 
and ıt would bring about an unsettled 
situation resulting in ambiguity and no 
cogent application of rules, As held by 
the Supreme Court, administrative 
directions can fı!) up the gaps in the rules 
because they speak and do vitative service 
in a vacuous field, but at the same time 
it must be established that the admunistra- 
tive order or instruction or circular has 
resulted in a stable principle emerging 
out of such circulars, and which ıs not 
inconsistent with the rules or regulations 
or the provisions of the Act. As pointed 
out above, Circular Nos.3-6/73 dated 
31.8.1973 and Circular No.16 dated 
16.6.1967 contain a provision which ıs 
opposed to R.15. Further, none of the 
circulars even claim that they have been 
issued under Rule 91. It is not as if only 
by invoking a rule or regulation, its binding 
gature could be made out, this would be 
one of the indications to distinguish ıt 
from general orders or instructions issued 
for guidance, Thirdly, there 1s nothing 
to decipher that any unoccupied field 1s 
dealt with in the circulars, R.15 states 
that the period of probation would be 
for one year in the first instance and 
can be extended for one more year. During 
these periods, undoubtedly, the evaluation 
will have to be made about the perform- 
ance of the incumbent. The circulars only 
spell out as to how these assessments 
could be made. To bring about co-ordina- 
tion and identical approach to be made 
all over the country, there would be need 
to issue endless instructions to the 
concerned authoreties from time to time, 
as to how best the existing procedures 
could be further modified, altered or 
amended etc., and such directions which 
are more of procedural nature, cannot 
be treated as justifiable and enforceable 
orders, when without all these circulars, 
the assessment of work of a probationer 
could be made under R.15. Therefore, 
it is not an unoccupied field, wherein the 
circulars have stepped in to fill up the 
gaps. This Court considers that the circu- 
lars are purely administrative instructions, 
to bring about uniformity, and from time 
to time they have been issued to stream- 
lne the procedure for preparation of 
probationary reports and for early decisions 
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to be taken. Undoubtedly, non-compliance 
of such circulars would entail! disciplinary 
action against the competent authority. 
But such an indication therein would not 
upgrade the circulars to equate them to 
the position of regulations and make them 
enforceable orders, 


17, It is poimted out that ın circulars 
dated 31.8.1973 and 16,6.1977, reference 
is made to R.15, and therefore, they have 
been issued under the said regulation read 
with R91. R15 does not empower framing 
of any rules or instructions thereunder, 
It is oniy R.91 which enables the Board 
to issue general instructions not inconsis- 
tent with the Act, the rules and regula- 
tions, for the purpose of removing such 
doubt, difficulty, lacuna, for applying R.15 
and the circulars have only prescribed 
the methodology for assessing the suitability 
and nothing more. Hence, the regulations 
do not deal with a vacuous field for being 


treated as justiciable and _ enforceabl& 
orders, 

18, It is then contended that, when 
certain opportunities are extended ın 


circulars to a probationer by being put 
on notice about his unsatisfactory perform- 
ance from time to time, and to improve 
his performance and when such opportuni- 
ties had not been extended, he has the 
justiciable right to seek for rehef by 
invoking Article 226 of the Constitution. 
This contention overlooks the essential 
features relating to probation, and more 
so, of what ıs provided under R.15(3). In 
respect of a promotee, he can be reverted 
to a lower post without notice and without 
assigning any reason. Such is the scope 
of the regulation. If any refinement had 
been conceived of in enforcing the regula- 
tion, and if there ıs any non-compliance 
of the internal circulars, then persons 
responsible for the same would be proceed- 
ed against departmentally. Any non-compli- 
ance of procedural aspects by the 
competent authority, would not ın turn 
confer a right on a probationer to seek 
for extension of probation as attempted 
to be made in this case, There has been 
a delay of nearly 8 months in ordering 
extension of probation, which would be 
contrary to circular, but in the light of 
what has been held by Supreme Court, 
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when a person ıs continued as a proba- 


tioner beyond the initial period, it has 
to be deemed that he continues to be 
on probation. When such ıs the legal 


effect, and enforceable regulations having 
not contemplated anything different, the 
circulars which aim at certain efficiency 
to be achieved ın assessing probation, 
cannot confer an enforceable and justiciable 
right in the probationer to claim that 
he shouid be continued in probation because 
he had not been informed within 4 weeks 
from the date of completion of probation 
or that the first half-yearly and the other 
half-yearly reports have not been sent 
to him within time. It ıs claimed that 
when disciplinary proceedings are ‘contem- 
plated for non-compliance of such circu- 
lars, it shows that they will have to be 
meticuously followed, failing which the 
affected person would have legal right 
to claim for continuance of probation, 
Merely because the superior authority may 
be subjected to disciplinary proceedings, 
it does not mean that the circulars could 
be placed at higher parlance than what 
they deserve, It 1s for the first respondent 
not to belittle the omission committed 
by the concerned person in not complying 
with the circulars, and if it is to avoid 
onslaughts of this nature against it, ıt 
should take the disciplinary proceedings, 
which ıt spells out in the circulars and 
firmly punish the persons, who have failed 
to communicate the reports to the peti- 
tioner in time, if it 1s established. 


19. Hence, when the circulars relied 
upon by the petitioner are not- justiciable 
and enforceable orders, the writ petition 
is dismissed with costs. Advocate's fee 
fixed at Rs.250/-, 


Boe Petition dismissed, 


I] 
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(Nainar Sundaram, J.) 


IN THE HIGH COURT OF JUDICATURE 
AT MADRAS. 
Present:- S, Naianar Sundaram, J. 


*C.R.P.No.888 of 1983. 25th April, 1985. 


A. Palanivel Chettiar Petitioner* 
Ve 
R. Elumalai Respondent. 


Civil Procedure Code (V of 1908), sections 
151 and 152 - Amendment of decree after 
full satisfaction is entered - Held cannot 
be made. 


Once a decree gets fully satisfied and 
discharged, the decree becomes extinct 
and dead so far as the Court 1s concerned, 
and unless there 1s scope for resuscitating 
the same m accordance with law and ıt 
gets resusciated as such, neither the party 
could seek nor the Court could indulge 
in any amendment of such a decree which 
has become nonest in the eye of law. 
[Para.3] 


Amendment pre-supposes the exıstence 
of a decree, which 1s found to be incorrect 
or infirm or which ıs irreconcilable with 
the judgment and on those grounds, or 
on some other analogous ground amendment 
is sought for. But when the decree as 
it stood has become extinct and dead 
in the eye of law by full satisfaction and 
discharge of the same, the court will lack 
Jurisdiction to order amendment of such 
a decree. It would be a different matter 
if by due process of law, the recording 
of full satisfaction ıs nullified and the 
decree stands resuscitated. The question 
1s not one of the scope of thè wide powers 
of court to order amendment. The question 
is as to when the power is available and 
is to be exercised. Courts are not vested 
with powers to exercise them inexpediently 
leading to incongruous results. [Pare.3] 


The only remedial measure that may be 
resorted to 1s to have the order recording 
full satisfaction of the decree set aside 
and deleted by any process known to law 
and have the decree resuscitated and 
then only seek the amendment. Hence, 


the power of amendment of a decree, 
however wide tt may be, 1s not ta be 
exercised, without circumspection, unheed~ 
ful of the factors which have intervened, 


making it wmexpedient to order the 
amendment. [Para.3] 
Even if it a matter to be investigated 
in the course of execution proceedings, 


ıt should be done before the execution 
terminates in the discharge of the decree, 
But after the execution has been closed 
eon the ground that the decree itseli has 
been satisfied, even the matters relating 
to execution of the decree as such could 
not be reopened. [Para.4] 


Untess the decree recording full satisfaction 
stands deleted, it ts not possible to indulge 
in an amendment of that decree because 
en the one hand there will be an order 
which has ‘wiped out the decree as such 
and on the other there will be another 
order which purports to carry out 
amendments which order will be a nullity. 
fPara.12] 


Khudu Mahto v. Bhim Mahto, A.I.R.1950 
Patna 183 and Benche Lal v. Hem Singhs 
A.1.R.1953 All 485, dissented from. 


Cases referred to:- 


Harris, (1892) A.C.547; 
Prraratna Unnanse v. Maharkee Sonuttara 
Unnamse, (1950) Ai1.L,.5.587 (PLC. ) 
Fakruddin Mahomed Arsan v. The Official 
Trustee of Bengal, I.L.R. (1884) 10 
Cal.538; Pathan Rg v. Mytheen B2bi, 
(1902) 12 M.L.J.96; Pittam Lal v. Bal- 
want Singh, A.1.R.1925 All 556; Munusamı 


Hatton Ve 


Piliaz v. Mahdi Hussain, (1926) 50 
M.L.J.655: A.I.R.1926 Mad.516; Khudu 
Mahto ve Bhim Matho, A.1I.R.1950 Pat.183; 


Benche Lal v. Hen Sangh, A.1.R.1953 
Al1.485; Jaz Narain v. Chheda Lal, 
A.1.R.1960 A11.385; Shyamal Bihari Və 
Gırısh Narain, A.1I.R.1962 Pat.116; Nara- 
yanadas y. Vishnu, A.1I.R.1963 M.P.158. 


S. Deskan, for Petitioner. 
M.N.Sundararajan, for Respondents. 


The Court made the following 


ORDER:- The judgment-debtor, defendant 


148 


-in O.S.No.250 of 1975 on the file of the 


District Munsif, Coimbatore, ıs the 
petitioner in this revision. The decree- 
holder, plaintiff in the suit, ıs the 
respondent herein. A money decree was 
passed on 19th December, 1978. On 19th 
August, 1982, in E.A.No.1507 of 1982, 
full satisfaction of the decree was 
recorded. On 21st August, 1982, the 
decree-holder took out an application, 


1.A.No.3471 of 1982 to amend the decree 
to incorporate the award of interest at 
the rate of 9 per cent per annum from 
29th May, 1972 to 19th December, 
and thereafter at the rate of 6 per cent 
per annum and to include costs of Rs.267. 
This application has been allowed by the 
Court below followmg a pronouncement 
of a single Judge of the Patna High Court 
in Shyamal Bihari v, Gurish Narain, AIR. 
1962 Pat.116. This revision is directed 
against the orders of the court beloéw. 


t 


+ 
2, Mr. S.Desikan, learned Counsel for 
the judgment debtor, would submit that 
once full satisfaction has been entered, 


the decree becomes extinct, the Court 
becomes functus officio so far as that 
decree ıs concerned and thereafter, it 


IS not competent to ask for an amendment 
of the decree in the manner aksed for 
by the decree-holder. As _ against this, 
Mr. M.N.Sundararajan, learned Counsel 
for the decree-holder, would submit placing 
reliance on the pronouncement in Shyamal 
Bihari ve Girish Narain, A.1.R.1962 Pat. 
116, that the powers of the court for 
amendment of a decree under section 
152, C.P.C. are wide and the court will 
not become functus officio with regard 
to its powers of amendment of decree 
even though there has been a full satis- 
faction thereof earlier. 


3. The contentions raised by the learned 
counsel oblige me to make an analysis 
of the available case law on the subject 
to find out the correct principle to be 
-apphed in contingencies as in the present 
case, Once a decree gets fully satisfied 
and discharged, the decree becomes 
extinct and dead so far as the court ıs 
concerned, and unless there 1s scope for 
resuscitating the same in accordance with 
law and ıt gets resuscitated as 
nether the party could seek nor the Court 
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could indulge in any amendment of such 
a decree which has become nonest in 
the eye of law. This appears to me to 
be the basic principle, which should govern 
the question of amendment of a decree. 
When the decree has been wiped out by 
the full satisfaction and discharge of the 
same, where ıs the question of amending 
it? Amendment presupposes the existence 
of a decree, which ıs found to be incorrect 
or infirm or which ıs irreconcilable with 
the judgment and on those grounds, or 
on some other analogous ground amendment 
is sought for. But when the decree as 
ıt stood has become extinct and dead 
in the eye of law by full satisfaction and 
discharge of the same, the Court will 
lack jurisdiction to order amendment of 
such a decree. It would be a different 
matter if by due process of law the 
recording of full satisfaction ıs nullified 
and the decree stands resurrected. The 
question is not one of scope of the wide 
powers of court to order amendment. The 
question ıs as to when the power ıs avail- 
able and is to be exercised. Courts are 
not vested with the powers to exercise 
them inexpediently leading to incongruous 
results. To touch and reopen a decree 
to have the desired amendments incor- 
porated in it, at the instance of a party 
after the decree has become fully satıs- 
fied, discharged and wiped out will certain- 
ly lead to incongruous’ results, The 
processes which already got completed 
and rights which accrued thereunder on 
the basis of the unamended decree will 
have to hang in the air and a fresh 
process on the basis of the amended decree 
may be resorted to, to the prejudice and 
chagring of the party concerned In the 
words of Lord Watsor in Hatton v. Harris, 
(1892) A.C.547, 


"When an error of that kind has been 


committed it ıs always within. the 
competency of the court, if nothing 
has intervened which would render it 
inexpedient or inequitable to do so, 


In correct the record in order to bring 
ıt into harmony with the order which 


the Judge obviously meant to 
pronounce," 
The intervention could be the very full 


satisfaction and discharge and thereby 


| 


H} 
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the extinction of the decree and apart 
from the question there ıs no decree in 
the eye of law to have it amended, it 
woula be also inexpedient to indulge ın 
amendment. The only remedial measure 
that may be resorted to 1s to have the 
order recording full satisfaction of the 
decree set aside and deleted by any 
process known to law, and have the decree 
resuscitated and then only seek the 
amendment. Sir John Beaumount in Pirara- 
tna Unnanse Ve Maharkee Sonuttara 
Unnanse, (1950) All L.J.587 (P.C.) obser- 
ved: 
"e. the inherent jurisdiction vested in 
every court to ensure that its order 
carries into effect the decision at which 
ıt arrived, provides an exception to 
the general rule, but ıt ıs an exception 
within a narrow compass." 


Hence, the power of amendment of a 
decree however wide, it may be, 1s not 
to be exercised, without circumspection 
unheedful of the factors which have 
intervened, making ıt inexpedient to order 
amendment. 


4, Even if ıt ıs a matter to be investi- 
gated in the course of execution proceed- 
ings, ıt should be done before the execu- 
tion terminates in the discharge of the 
decree. But, after the execution has been 
closed on the ground that the decree 
itself has been satisfied, even the matters 
relating to execution of the decree as 
such could not be reopened. Such a ratio 
has been countenanced in Fakruddin Maho- 
med Arsan v», The Official Trustee of 
Bengal, 1.L.R. (1884) 10 Cal.538, The 
learned Judges observed that if a 
judgment-debtor desired to show that 
more money has been levied from him 
under the execution than was due from 
him under the decree, the only course 
open to him was to apply for a review 
of the order and have the execution 
proceedings struck off. In Pathan Bi ve 
Mytheen Bzbi, (1902) 12 M.L.J.96 ıt has 
been , countenanced that an amendment 
of a decree after satisfaction has been 
entered up ıs a mere nullity unless steps 
are also taken at the same time to set 
aside the order recording satisfaction. 


5. In Pittam Lal v. Balwant Singh» 


A.I.R.1925 All 556 ın concurring with 
Sulaiman, J. who constituted the Bench 
along with him, Daniels, J. observed: 


"When a decree for money has been 
finally satisfied and discharged the court 
is functus officio and can no longer 
entertain any application for amendment. 
under section 152, C.P.Code." 


6. In Munusamı Pillai v. Mahdi Hussian, 
(1926)50 M.L.J.655= A.lLR.1926 Mad.516 
Spencer, J. adverted to the above pronoun- 
cements and countenanced that the court 
would be justified ın making a correction 
which involves the payment of a larger 
sum of money by one party to another, 
long after satisfaction has been recorded 
and when nothing remains to be done and 
the decree has become dead. 


T There are pronouncements of other 
High Courts, which have taken a contrary 
view, and I shall refer to them. In Khudu 
Mahto v. Bhim Mahto, A.l.R.1950 Pat. 
183 a decree for partıtıon had been passed 
on the basis of the Commissioner's report, 
and, after the decree, possession was 
delivered to the parties on the basis of 
Commissioner's report which was a part 
of the decree. ‘Ihe plaintiff of that suit, 
thereafter, filed an application under 


wi eee a lie Os el ae ee ie eS ee ere ee a a oe pe.’ 
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sections 151 and 152, C.P.Code for an , 
amendment of the decree on certain . 
grounds. The application was rejected by : 


the Subordinate Judge mainly on the ground 
that the decree had already been executed. 
The said order was reversed by the High 
Court. Narayan, %J. held that the fact 
that the decree had been executed 1s of 
no importance so far as the question as 
to whether the amendment prayed for 
should be allowed or not ıs concerned, 
that the amendment ought to be allowed 
if it ıs fit to be allowed in view of the 
provisions of sections 151 and 152 of the 
Code, it being another matter as to how 
the “Slaintiff will proceed so far as the 
execution 1s concerned after the amend- 
ment prayed for 1s made. With respect 
to the learned Judge. I am not able to 
express my concord to this view of his 
that the Court could be oblivious to the 
factual and the legal consequences of 
the decree standing discharged and wiped 
out. 
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8. In Benche Lal v, Hem Singhs ALR. 
1953 AlL485 there was a discrepancy 
between the judgment and the preliminary 
decree wıth regard to the nature of the 
rights to be sold; the final decree was 
prepared as per the preliminary decree, 
execution was levied, properties were 
sold and purchased by the decree-holders 
themselves, who certified full satisfaction 
of the decree and further possession was 
delivered to them. Agarwala, J. declined 
to interfere with the order allowing 
amendment and meeting the contention 
that after a decree has been satisfied, 
the Court becomes functus officio the 
learned Judge observed: 


"As regards the contention that, after 
a decree is satisfied, the court becomes 
‘functus officio’ ıt may be conceded 
that, after a decree has been executed 
and satisfied, there 1s an end, ef the 
decree in the sense that nothing more 
remains to be done by way of execution 
and the court 1s ‘functus offacio' in 
the sense that having executed the 
decree, it has nothing more to do and 
its authority 1s at an end But the 
authority. which is so terminated is 
the authority to execute the decree 
and not the authority to correct acci- 
dental slips and errors or to review 
its own orders." 


I express my inability to follow the above 
reasoning of the learned Judge, because 
I, do not find advertence to the aspect 


that by full satisfaction and discharge 
of the decree, the decree has become 
dead. 


9. In Jaz Narain v, Chheda Lal, ALR. 
1960 All.385, S.S.Dnavan, J. chose to adopt 
the ratio of Agarwala, J. in preference 
to that of Daniels, J. in the Division 
Bench case of the same High Court in 
Pittam Lal v. Balwant Singh, A.I.R.1925 
All.556, 


10. in Shamal Brharz v. Girish Narain, 
A.LR.1962 Pat.116 Rah Kıshore Prasad, 
J. dealt with a case where the application 
for amendment of the decree was made 
before the execution case was dismissed 
on full satisfaction and the decree became 
dead and, as a matter of fact, the 
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plaintiff took the objection at the execu- 
tion stage itself that unless the decree 
was amended, it could not be executed 


and it was only after rejection of his 
objection that he made the application 
for amendment of the decree, and on 


that date when it was made, the execution 


case was pending. The pronouncements 
in Pittam Lal v, Balwant Singh, A.LR.1926 
All.556 and Munusami Pillar ve Muhdz 
Hussain, (1926)50 M.LJ.655= A.1.R.1926 


Mad.516 were adverted to by the learned 


Judge and distinguished from the facts 
of the case dealt with by him in the 
following terms: 

"Ie will, therefore, appear from the 


above discussions, that the two cases 
relied upon by Mr.Mustafi are of no 
assistance to him in the present case, 
for the simple reason that, in each 
of the above cases, the decree, of which 
the amendment was sought for had 
been fully satisfied and had become 
dead long before an application for 
Its amendment was made but, here, 
the application for amendment of the 
decree was made when the decree under 
execution could not be said to be dead, 
but was quite alive, ın that the 
sale in execution of the said decree, 
although held earlier had not been 
confirmed till then, and the execution 
case was then pending as tt was 
dismissed on fuil satisfaction there- 
after.". (page.119) 


The above observations do indicate that 
the Judge is countenancing the position 
that 1f a decree has been fully satisfied, 
it would become dead and an application 
for amendment taken thereafter may not 
be competent. 


li. In Narayanadas v, Vishnu; A.LR.1963 
M.P.158 V.R.Newaskar, J. dealt with a 
case where the correction was sought 
“on the ground of clerical mistake ın the 
decree of the trial court, which had 
pérsisted in the decree in the second 
appeal. In the decree of the trial court, 
the date of the decision of the Rent 
Controller's court was mentioned as 22nd 
December, 1953 when factually it was 
only 22nd December, 1952, and that was 
not disputed, The learned Judge preferred 


II] 


to follow the ratio ın Khudu M ahto Ve 
Bhim Mahto, A.1.R.1950 Pat.183 and Bech- 
elal v. Mem Singh, A.I.R.1953 All.485, 


12, The facts of the present case are 
different. On the date when the application 
for amendment was made, the decree 
stood fully satisfied and had become dead, 
Unless that order recording full satisfaction 
stands deleted tn any manner known to 
law and the decree resuscitated, it 1s 
not possible to indulge in an amendment 
of that decree, because on the one hand 
there will be an order which has wiped 
out the decree as such and on the other, 
there will be another order, which purports 
to carry out amendments which order, 
as countenanced by this Court ın Pathum 
Bı ve Mytheen Bibi, (1902) 12 M.L.J.96 
will be a nullity. I should not be under- 
stood to have expressed any opinion on 
merits with regard to setting aside the 
order recording full satisfaction. Admit- 
tedly no step has been taken ın this 
behalf, and no proceeding arising therefrom 
is before me. When there 1s no decree 
on the file of the Court below and which 
has been completely wiped out by record- 
ing full satisfaction thereof, there ıs no 
question of amending the decree as such. 
My assessment of the legal position obliges 
me to follow the principle which I have 
already expressed above and in this, I 
find that I have the support of the 
authorities of this Court itself. In this 
view, I am not able to follow and adopt 
the ratio of other High Courts, which 
have expressed a contrary view. 


13. There is another aspect which also 
I must take note of and that ıs, ıt does 
not appear to be the claim of the plaintiff 
that the judgment in fact awarded the 
reliefs which he sought to introduce by 
way of amendments, That ıs a matter 
which would become relevant and germane 
only in case there could be competent 
proceedings, so as to effectuate the 
amendment. But the proceedings taken 
out themselves were incompetent ard 
without jurisdiction and hence, there 1s 
no need to go into this question. In view 
of the above position, | am not able to 
sustain the orders passed by the court 
below and accordingly the revision 1s 


K. Janakiraman v. Hajyee Abdul Sattar 
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allowed. But, there will be no order as 
to costs. 


B.S. Petion allowed. 


IN THE HIGH COURT OF JUDICATURE 
AT MADRAS, 
Present:- M.N.Chandurkar, C.J. 
*C.R.P.No.2999 of 1983. 

l 26 th February, 1985. 


K, Janakiraman Petationer* 


Ve 


Hajee Abdul Sattar and another 
Respondents, 


Tamıl Nadu Buildings (Lease and Rent 
Control) Act (XVIII of 1960), section 
14(1)(b) - Applicability - Building 
being dilapidated and decrepit not the 
only ground for directing tenant to 
deliver possession ~- Bona fide require- 
ment of landlord for putting up him 
own residential building ~ Permissi- 
bilitye ° 


Undoubtedly a building dilapidated and 
decrepit could be „one of the grounds on 
which the landlord could seek eviction 
of the tenant under section 14{I}(b) of 
the Act. But such a case 1s not exhaustive 
of the applicability of section 14(1)(b). 
There could be a case where a landlord 
may purchase a small structure with open 
land which is occupied by a tenant with 
the express intention of putting up his 
own residential building and the mere fact 
that the building already existing 1s neither 
dilapidated nor unsound would be no ground 
for rejecting the claim of the landlord 
if he otherwise satisfied the Rent Control 
Authority about his bona fide requirement. 
, [Para.3] 


Re ie ret ete ee ee EE eA OR he AE ewig 24 het ww eet tre T 
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The High Court has consistently taken 
the view that the decrepit or dilapidated 
condition of the building is not the only 
ground on which a petition under section 
14(1)(b) of the Rent Control Act can be 


made. [Para.4] 


Cases referred to:- 


Metalware and Company v. Bansulal, (1980)! 
M.L.J. (S.C.)1 : (1979)2 S.C.J.377: (1979)3 


S.C.C.398: (1979)2 R.C.J.452. A.LR.1979 
S.C.1559; Bharat Trading Company v.e 
K.Shanmughasundaram, (1982)1 M.L.J.94: 
(1982) 95 L.W.259; Mahboob Badhsha v. 
Manga Devi (1965)2 M.L.J.209: 78 L.W. 
286; Arumugham v. D.Srinmivasan, (1982) 
95 L.W.238. 

Mangaz Mannan, tor Petitioner. 

N.Sivamani, for Respondents. 

The Court made the following c 

ORDER:- This 1s a tenant's revision 


petition challenging the concurrent findings 
of both the Rent Control authorities that 
the premises in occupation of the tenant 
are bona fide required by the landlord 
for the immediate purpose of demolishing 
it and that the landlords want to erect 
a new building on the site of the old 
building, The petitioner is one of the three 
tenants who are in occupation of a portion 
of the premises which have been purchased 
by the landlords in 1979. The premises 
are undoubtedly used for non-residential 
purposes but the landlords who are father 
and son want tọ construct residertial 
premises at the site of the present build- 
ing. They have already got a plan sanction- 
ed from the Corporation on lst April, 
1981. It ıs not in dispute that they are 
will-to-do people and are possessed of 
necessary amount of Rs.1,50,000 required 
for demolition and reconstruction, The 
stand taken by the tenant petitioner was 
that the building ıs quite strong and it 
does not need to be demolished. The rent 
control proceedings, according to the 
tenant, were the result of the tenant not 
agreeing to pay a higher rent. The Rent 
Controller on a consideration of the 
evidence found that the building itself 
ıs more than 70 years old and that the 
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landlords whose annual turnover of their 
business ıs more than Rs.50 lakhs 
bona fide wanted the premises to be 
demolished and a new building put up 
for residential purposes, and even the 
planning permit valid upto 3lst March, 
1984 had been obtained by the landlords, 
Having found that the requirement of 
the landlord was bona fade, an order of 
eviction was made against the tenant. 


2. In an extensive and exhaustive order 
considering the contentions raised by the 
tenant in the appeal filed by him, the 
appellate authority confirmed these 
findings. These findings are now challenged 
by the tenant. Relying on the decision 
of the Supreme Court in Metalware and 
Company v. Bansulal, (1980)1 M.L.J. (S.C.) 
l= (1979)2 S.C.J.377= (1979)3 S.C.C.398= 
(1979)2 R.C.J.452= A.I.R.1979 S.C.1559= 
92 L.W. (S.C.) 32 (S.N.) in which the 
Supreme Court has held that the existing 
condition of the building 1s a vital factor 
while considering the bona fide requirement 
of the landlord and that the age and the 
question whether the construction 1s a 
recent reconstruction or an old one and 
whether it is in good and sound condition 
or it has become decrepit or dilapidated 
are all relevant factors forming part of 
all the circumstances that have to be 
considered while determining the bona fade 
requirement of the landlord, the learned 
counsel for the tenant has contended in 
this case that fhe landlord has not come 
to court with a plea that the building 
is old and needs demolition and, therefore, 
the landlord's petition should have been 
rejected, But, the facts of the case before 
the Supreme Court would show that the 
landlord ın that case -had positively come 
to Court with a case that the building 
is very old and dilapidated and required 
immediate demolition and reconstruction. 
Admittedly ın the instant case dilapidated 
condition of the building 1s not a ground 
on which the landlords have asked for 
eviction of the tenant. They have come 
to court with a very clear case that in 
the place of non-residential building they 
want to construct residential premises 
for themselves and that they have purcha- 
sed the property explicitly with such an 
intention. It 1s not the case of the tenant 
that this claim of the landlords that they 
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want to construct a building for their 
residential use is merely a device to evict 
the tenant. As has been found by both 
the authorities, the landlords are possessed 
of sufficient means, they have already 
taken steps for the demolition and the 
construction of a new building inasmuch 
as they have got a plan sanctioned and 
have also got a planning permit. On these 
facts, ıt is difficult to see how the 
landlords will not be entitled to the 
benefit of section 14(1)(b) of* the Tamil 
Nadu Buildings (Lease and Rent Control) 
Act, 1960. 


3, Section 14(1){b) provides that notwith- 
standing anything contained in the Act, 
but subject to the provisions of Sections 
12 and 13, on an application made by 
a landiord, the Controller shall, if he is 
satisfied that the building is bona fide 
required by the landlord for the immediate 
purpose of demolishing ıt and such demoli- 
tion is to be made for the purpose of 
erecting a new building on the site of 
the building sought to be demolished, pass 
an order directing the tenant to deliver 
possession of the building to the landlord 
before a specified date. Undoubtedly a 
building being dilapidated and _ decrepit 
could be one of the grounds on which 
the landlord could seek eviction of the 
tenant under section 14(1)(b) of the Act. 
But such a case 1s not exhaustive of the 
applicability of section 14(1)(b). There could 
be a case where a landlord may purchase 
a small structure with open land which 
is occupied by a tenant with the express 
intention of putting up his own residential 
building and the mere fact that the 
building already existing 1s neither dilapi- 
dated nor unsound would be (sic) no ground 
for rejecting the claim of the landlord 
if he otherwise satisfied the Rent Control 
Authority about the bona fade requirement. 


4. The decision of the Supreme Court 
referred to earlier was considered by 
this Court ın Bharatha Trading Company 
ve K.Shanmughasundaram, (1982) 95 L.W. 
259= (1982)1 M.L.J.94. The learned Judge 
has in that case taken the view, that 
the terms of section 14(1)(b) are wide 
enough to cover cases where the landlord 
bona fade required the building for the 
expansion of his own business or for 


legitimate purposes. This view has my 
respectful concurrence, It appears that 
this Court has consistenly taken the view 
that the decrepit or dilapidated condition 
of the building is not the only ground 
on which a petition under section 14(1)(b) 
of the Rent Control Act can be made. 
See Mahboob Badhasha v. Manga Devis 
(1965)2 M.L.J.209= 78 L.W.286 and Arumu- 
gham v. D.Srinivasan, (1982) 95 L.W.328. 
Having regard to this consistent view on 
the construction of section 14(1)(b), ıt 
is difficult to find any infirmity in the 
view taken by both the Rent Control 
Authorities. This revision petition 1S 
therefore dismissed. There will, however, 
be no order as to costs. 


De The learned Counsel for the tenant 
has requested for some time for the tenant 
to vacate the premises. Since the tenant 
has been carrying on business ın this 
premises for a long period of time, in 
the interests ‘of justice. I consider ıt will 
be proper to give the tenant four months' 
time to vacate the premises provided he 
files an undertaking to this Court that 
he will vacate the premises on or before 
Ist of July, 1985 and in the meantime 
continue to pay to the landlords an amount 
equal to rent and he will not be entitled 
to a new tenancy ın his favour. The under- 
taking is to be filed within a week from 
to-day. If the undertaking 1s not so filled, 
the landlords would be entitled to execute 
the decree for eviction. i 


B.S. 


Petition dismissed. 
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IN THE HIGH COURT OF JUDICATURE 
AT MADRAS, 


Present:- S. Nainar Sundaram, J. 


*Appeal No.1151 of 1979. 2ist March, 1985. 


Chettimai C. Nanjappa Chettiar (deceased) 
and another Appellants* 


Vo 


S.M.Kuppuswami Chettiar and others 
Respondents. 


Tamz1 Nadu Hindu Religious and Charit- 
able Endowments Act (XXII of 1959), 
sections 6 and 70 - Hereditary trustee- 
ship claim - Person entitled to succeed 
cannot be deprived of his right to 
succeed by relinquishment or * release 


by predecessor. ° 
According to the Supreme Court the 
position of a hereditary trustee ıs that 


of a Dharmakarta or a mere manager 
or custodian of a religious institution with 
an exception namely, that the hereditary 
trustee succeeds to the office as of right 
and in accordance with the rules governing 
succession, [Para.3] 


Once ıt ıs held that succession as of right 
is available to the office of the hereditary 
trustee, it is not possible to permit a 
Person in the office for the time being 
to barter ıt away for no value so as to 
stultify and cripple the rule of succession, 
Such hartering away, r@lease or relinquish- 
ment by the person for the time being 
in office of the hereditary trusteeship 
will be of no legai consequence and the 
person who ıs entitled to succeed can 
Insist and claim his right as a successor, 
ignoring such release or relinquishment. 

f Para.3] 


Cases referred to:- 


Kaki Nada Annadana Samajam v, Com mis- 


sioner of H.R. & C.E., (1971)2 S.C.J. 
527: (1972)1 An. V.R. (S.C.)5:  (1972)1 
M.L.J. (S.C.)5: A.IL.R.1971 S.C.891; Janakı 


Ammal v, Sanjeevı Chettiar, (1941)1 M.L. 
J510: 53 L.W.290: A.LR.1941 Mad.552; 
Angurbala v. Debabrata, 1951 S.C. J.394: 
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1951 S.C.R.1125. A.LR.1951 S.C.293. 64 
L.W.960, Kahpada Chakraborti v. 
Bala Devi, 1953 S.C.J.209. (1953)1 M.L.J. 
597: A.LR.1953 S.C.125: 66 L.W.524; Janakı 
Raman, P.D. v, Koshalyananda, P.D., A.IR. 
1961 Pat.293, 


T.LeRam Mohan, for Appellants. 


C.Ramanathan and V.Nicholas, Govt. Advo- 
cates, for 4th, Respondents, 


The Court delivered the following 


JUDGMENT - The plamtiff in O.S.No.13 
of 1973 on the file of the Subordinate 
Judge of Coimbatore, originally preferred 
this appeal. The original appellant died 
pending the appeal and his legal represent- 
ative being his son 1s on record as the 
appellant. The respondents in the appeal! 
are tne defendants in the suit. The suit 


was laid under section 70 of the Tamil 
Nadu Hindu Religious and Charitable 
Ende ‘ents Act 22 of 1959, to set aside 
the ier, dated 13th October, 1972 of 


the fourth defendant in A.P.No.40 of 1971 
and to declare that the plaintiff is the 
hereditary trustee of the Ella: Chandi 
Vinayakar Temple im Coimbatore. The 
entire gamut of the facts need not be 
set out in this judgment for the simple 
reason, the controversy has boiled down 
to a particular aspect as to whether 
hereditary trusteeship, which was admit- 
tedly in existence, was lost by relinquish- 
ment as reasoned by the fourth defendant 
in his order and which has found counten- 
ance before the Court below. This appeal 
is directed against the judgment and decree 
of the Court below when it dismissed 
the suit of the plaintiff, 


2 The temple is admittedly a public 
temple. Equally so, ıt 1s admitted that 
the trusteeship of the temple was here- 
ditary. But what has been put against 
the plaintiff is that from 1902 to 1941, 
the management of the temple vested 
with a Committee of Abhimanees, pursuant 
to a deed executed by the father of the 
plaintiff and hence, the office of here- 
ditary trustee was renounced and relin- 
quished by the father of the plaintiff and 
so, it was lost to the plaintiff also. 
However, Mr. T.L.Ram Mohan, learned 


Palani 


aif 


. Abhimanees, 


IT] 
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Counsel 
state 
plaintiff 


for the appellant herein, would 
that though the father of the 
constituted the Committee of 
strictly speaking, there was 
no relinquishment or repunciation of the 
office of the hereditary trustee by the 
father of the plaintiff ana ın spite of 
the arrangement, the father of the plain- 
tiff was very much ın the picture during 
his lifetime and after him the plaintiff, 
Learned Counsel would contend that 
neither the father of the plaintiff nor 
the plaintuff ever stood dissociated from 
the management of the temple and the 
Committee of Abhimanees got constituted 
to serve a particular purpose and exigency 
and in any event, after 1941, tne Commit- 
tee of Abhimanees ceased to exist, and 
from 1947 onwards the plaintiff ın his 
own right as the hereditary trustee 1s 
in management of the temple. In any 
event, learned Counsel would further 
submit that once the office is held to 
be hereditary, there could not be relinqui- 
shment of the said office by the person 
for the time being in office and by that 
there could not be deprivation of the 
rights of the persons who are entitled 
to succeed to the office, 


3. It ıs _ true, hereditary trusteeship 
is not properly within Article 19(1)(f) (now 
deleted) or any other Article of the 
Constitution, Vide Kakı Nada  Annadana 
Samajam ve Commissioner of H.R. & C.E. 
(1971)2 S.C.J.527= (1972)1 AnW.R. (S.C.)5= 
(1972)1 M.L.J. (S.C.)5. A.ILR.1971 S.C.891. 
In that case, the Supreme Court disting- 
uished the office of hereditary trustee 
from that of a Shebait of a rehgious 
institution, or a Matadhipathi or a Mahant 
where the ingredients of both office and 
property, of duties and personal interests 
are blended together. The Supreme Court 
countenanced that the position cf here- 
ditary trustee ıs that of a Dharmakartha 
or- a mere manager or custodian of a 
religious institution with an exceptions 
namely, that the hereditary trustee 
succeeds to the office as of mght and 
ın accordance with the rules governing 


succession (emphasis applied by Italics. 
Once we countenance that succession 
‘las of right ıs available to the office 


of the hereditary trustee, it is not possible 
to permit a person in the office for the 


time being’ to barter it away for no value, 
so as to stultify and cripple the rule of 
Succession. Such bartering away, release 
or relinquishment by the person for the 
time being im office in the hereditary 
trusteeship will be of no legal consequence 
and the person who 1s entitled to succeed 
can insist and claim his right as a succes- 
sor, ignoring such release or relinquish- 
ment, 


4, In Janaki Ammal v. 
taar, (1941)! M.L.J.910= 53 1L.W.290= 
A.I.R.1941 Mad.552 it has been counren- 
anced that an alienation or release or 
renunciation of office of a trustee not 
for value in favour of the next or imme- 
diate heir is valid and otherwise, it ıs 
invalid, In Angurbala Ve Debabrata, 
1951 S.C.J.394= 1951 S.C.R.1125= ALR. 


Sanjeevı Chet- 


1951 $.C.293= 64 L.W.960 ıt has been 
countenanced that the general law of 
succession’ governs also~ the right of 
shebaitship. In Kalzpada Chakraborta Ve 
Palam Bala Devi, 1953 S.C.J.209= (1953) 
l M.L.J.597= A.LR.1953  S.C.i25= 66 


L.W.524 it was held that the shebaitship 
combines in it both the elements of office 
and property and it ıs heritable, In Janakı 
Raman P.D. v. Koshalyananda P.D., ALR. 
1961 Patna 293 a Bench of the Patna 
High Court countenanced that there 1s 
no power in a shebait to relinquish his 
might to the exclusion of his heir, It is 
true that the case of a shebaitship stands 
on a stronger footing. But, as pointed 
out by the Supreme Court in Kaka Nada. 
Annadana Samajam v, Commissioner of 
HR. & C.Esy (1972)1 AnW.R.  (S.C.)5= 
(1971)2 S.C.J.527= A.LR.I97! S.C.891= 
(1972)1 M.L.J. (S.C.)8 the law of succes- 
Sion applies to the office of hereditary 
trustee also and the hereditary trustee 
succeeds to the office as of right and 
m accordance with the rules governing 
Succession. Hence, the rule inhibiting 
relinquishment or renunciation will apply 
with equal force to the case of hereditary 
trusteesnhip, Mr. V.Nicholas, learned 
Government Advocate, appearing for the 
fourth defendant, fourth respondent herein, 
does not dispute this position in law. If 
this 18 so, I am not able to annex any 
legal significance or implication to the 
constitution of the committee of Abhi- 
manees in 1902, The case of the plaintiff 
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-18 that despite such arrangement, his 
father continued to be in management 
till his demise and thereafter the plaintiff 
took up management. In any event, from 
1947 there is no committee at all and 
the plaintiff is in management of the 
temple and, according to him he ıs ın 
such management of the temple as 
hereditary trustee. The case of the 
plaintiff that he ıs in management from 
1947 has not been denied in the written 
Statement of the contesting fourth 
defendant. He merely wanted to sustain 
his order in which he countenanced relin- 
quishment and surrender of the office 
of the hereditary trustee by the father 
of the plaintiff. The evidence placed in 
the case, 1f at all, can indicate that during 
the period 1902 to 1941, there was a 
committee of Abhimanees, But, it cannot 
be stated that either the father of the 
plaintiff or the plaintiff stood- dissociated 
from the trusteeship and mahagement 
and, on the other hand, they continued 
to be very much in the picture. From 
the features disclosed, ıt 1s not possible 
to strictly spell out relinguishment' or 
renunciation of the hereditary trustee, 
Even otherwise, relinquishment or renuncia- 
tion of the hereditary trusteeship for no 
value, as per discussion supra. cannot 
be countenanced, so as to deprive a person 
entitled to succeed in the present case 
the plaintiff of his right to do so On 
facts, ıt has come out that the plaintiff 
in his right as a successor has come into 
the office of hereditary trustee, For- all 
these reasons, I am not able to uphold 
the judgment and decree of the Court 
below and accordingly, this appeal 1s 
allowed; the judgment and decree of the 
Court below are set aside and the suit 
of the plaintiff will stand decreed as 
prayed for. In the circumstances of the 
case, the parties are directed to bear 
their respective costs throughout, 


% Mr.C.Ramanathan, learned Counsel 
appearing for the third defendant, third 
respondent herein, states that his chent 
and his brothers are also claimants for 
the hereditary trusteeship and even earlier 
this Court, in C.R.P.No.2510 of 1974 by 
order, dated !7th April, 1978 has counten- 
anced that the scope of the Statutory 
suit cannot take in disputes between rival 


pa 
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claimants, Taking note of thıs position, 
both the plaintiff and the third defendant 
filed a joint memo before the court below 
Stating that the dispute between the 
plaintiff on the one hand and the third 
defendant and his brothers on the other, 


being rival claimants to the trusteeship,, 


may be left open to be decided in a 
separate suit and the court below has 
accordingly left this question open. This 


position ıs left  undisturned by this 
Judgment in appeal, In any event, I make 
it clear that so far as this position ıs 
concerned, it stands reiterated and the 
allowing of this appeal and setting aside 
of the judgment and decree of the court 
below and granting relief to the plaintiff 
need not be construed to have decided 
one way or the other the rival claims 
to the hereditary trusteeship as between 
the plaintiff on the one hand and the 
third defendant and his brothers on the 
other. 


B.S. Appeal allowed, 


IN THE HIGH COURT OF JUDICATURE 
AT MADRAS, 


Present:- M.N.Chandurkar, C.J. 


*C.R.P.No.3041 of 1984. 19th Aprıl, 1985, 


Palaniammal Petitioner* 


S. Periasamy and others Rsspondents. 
Limitation Act (XXXVI of 1963), section 
28 and Article 136 - "When the decree 
or order becomes enforceable" - Meaning 
of - Computation of the period of twelve 
years must be from the date on which 


the appellate decree is made in case ~ 


where there 1s an appeal or there is 
a further appeal against the decree 
of the appellate Court. 


I] 


Palaniammal v. S. Periasamy It 


(Chandurkar, C.J.) 


A reading of Article 136 shows that the 
period of twelve years which 1s originally 
provided for by section 48, C.P.C. is now 
provided for by enacting Article 136. 
However while under section 48, C.P.C, 
this period of twelve years had to be 
computed from the date of the decree 
sought to be executed, the phraseology 
in Article 136 ıs slightly different. The 
words used are ‘when the decree or order 
becomes enforceable’ instead of ‘the date 
of the decree sought to be executed. 
[Para.@] 


‘What has now been done by Article 136 
is that section 48, C.P.C. having been 
repealed, the period of twelve years 
referred to in section 48, C.P.C. has been 
brought in under Article 136 and instead 
of providing different points of time, the 
points of time covered by items 1 to 
4 in column 3 of Article 182 of the 
Limitation Act, 1908 have been compendi- 
ously described as ‘when the decree or 
order become enforceable.’ The words 
'when the decree or order becomes 
enforceable’ must, therefore necessarily 
mean that in a case where the decree 
has been the subject-matter of appeal, 
whether first appeal or second appeal, 
then the decree becomes enforceable nly 
when the appellate decree ıs made. 
Whenever there ıs an appeal against the 
decree of a`tral Court, what ıs enforce- 
able ıs not the decree of the triaf Court 
but the decree’ of the appeilate Court 
because the decree of the tral Court 
gets merged with the decree of the 
appellate Court even where the appeal 
1s dismissed. [Para.8] 


The established position that where there 
is an appeal and the appellate decree 
supersedes the decree of the trial Court, 
then it 1s only the appellate decree which 
can be executed, cannot be said to have 
been disturbed in any way by the 
enactment of Article 136 of the Limitation 
Act. The words 'when the decree or order 
becomes enforceable’ must be read in 
the context of the decree which has to 
be enforced, If the appellate decree alone 
has to be enforced, then the computation 
of the period of twelve years must be 
from the date on which the appellate 
decree 1s made in case there 1s an appeal 


against the decree of the trial Court 


there ıs a further appeal against 
decree of the appellate Court. [Para. 
Cases referred to:- 

Umayal Achi v. Ramanathan Chettia 
U.P.State ve Mohd. Noah, 1958 S.C 


(1958) M.L.J. (Crl.) 197: 1 
A.1eR.1958 S.C.86; Bat 
4) Ind.A 


242: 
S.C.R.595: 
Nath ve Munu2z Daı, (1914) 
104: A.sI.Re1914 P.C.65: 1 L.W.729= 
M.L.Jel3 Jowad Hussain v. Gendan Sın, 
(1926) 53 1.A.197= 51 M.L.J./781= 


L.W.394= A.1.R.1926 P.C.93; Krist 
Chariar v. Mangammal, (1903) Leber. 
Mad.91 (F.B.); Nacharammal v. Veerap} 
(1946)1 M.L.J.128 I.L.R. (1946) M: 


817= 59 L.W.103= A.I.R.1946 Mad.2: 
Kunjammal v. Krishna, (1953)2 M.L.J.1 
66 L.W.558= A.1.R.1954 Mad.170; S.K.Y¥e 
wdasan v. A.Grant, (1980)2 M.L.J.1l 
93 L.W.303; S.P.Choudhury ve. S.C. 
Coes À. .I.R.1976 Cal.122; P.Ramachandr1i 
ve D.Seshamma, (1978)2 An.W.R.4 
A.leR.1978 A.P.342. 


N.Sivamani, for Petitioner. 
S.Sethuratnam, for Respondent. 
The Court made the followurg 


ORDER.- The only question which 
been argued and which arises in 
revision petition ıs whether the Execu 
Petition filed on lith July, 1983 by 
decree-holder ıs barred by limitation. 

@ 


9, A decree directing the defen 
to put the plaintiff in possession of 
suit property was passed in O.S.NO 
of 1963 by the District Munsif's Cc 
Erode on 27th August, 1964, This de 
was confirmed by the appellate Court v 
A.S.No.161 of 1965 filed by the defen 
was dismissed on 2Iist December, i 
S.A.No.826 of 1969 filed by the defen 


was also dismissed on 23rd Decem 
1971, A petition under Order 21, 1 
22 and 35, C.P.C.for execution of 


decree was filed on ilth July, 1983. 


3. Before the executing Court, 
objection was raised that the decree-hc 


158 


was not entitled to execute the decree 
beyond the period of 12 years from the 
date of the decree, which according to 
the judgment-debtor should be taken as 
27ch August, 1964, which is the date on 
which the trial court passed the decree, 
this objection has been negatived by the 
executing court which directed the legal 
representatives of the original judgiient- 
debtor to deliver possession of the property 
by 17th August, 1984, 


ne 


Description of 
application. ° 


(1) (2) 





136. For the execution of any 
decree (other than a decree 
granting a mandatory injunction) ú 
or order of any civil court. 





PEES nai E, @ 
De Mre Siva™an1 contends that the period 
of twelve years is required to be computed 


froin the time "when the decree or order 


becomes enforceable', According. to him, 
the decree of the trial Court become 
enforceable on 27th August, 1964 and, 


therefore, the petition for execution of 
the decree should have been within tweive 
years from that date. The present petition, 
according to the learned counsel, having 
been filed beyond the period of twelve 
years from 27th August, 1964 was lable 
to be dismissed, 
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4. Mr.Sivamant who appears on behalf 
of the petitioners in this revision petition 
has contended that the petition for 
exccution must be held to be barred by 
limitation since it ıs filed beyond twelve 
years from the date of the decree of the 
trial court. He relied on the opening words 
of Column 3 of Article 136 of the 
Limitation Act, 1963. Article 136 of the 
Limitation Act reads as follows 





Time from which period begins 
to run 


(3) 


ry rr 


When the decree of order 
becomes enforceable or where 
the decree or any subsequent 
order directs any payment 
of money or the delivery 
of any property to be made 
at a certain date or at recur- 
ring periods, when default 
in making the payment or 
delivery in respect of which 
- execution 1S sought, takes 
place’ 


Provided that an anslicauon 
for the  cuforcément or 
execution of a decree grant- 
inf a perpetual injunction 
shall not be subject to any 
period of limitation, 








& The learned Counsel has relied on 
some observations made in a Division Bench 
decision of this Court ın Umayal Achi 
ve Ramanathan Chettiar, (1980)1 M.L.J.24: 
(1979) 92 L.W.599. In paragraph 12 óf that 
decision, the Division Bench has observed. 


"The time when a decree or judgment 
becomes enforceable 1s from the date 
when it 18 pronounced," 


Having regard to this observation, according 
to the learned Counsel, the decree had 


we 


' 
€ 
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become enforceable when the trial court 


pronounced the order on 27th August, 
1984, 
7. The limitation for execution of a 


decree under the Limitation Act, 1908 
was provided by Article 182 and the period 
of limitation was prescribed in the case 
of the execution of a decree or order 
of any Civil Court not provided for by 
Article 183 or by section 48, C.P.C. to 
be three years: or where a certified copy 
of the decree or order has been regis- 
tered, six years. In the third column, the 
time from which the period begins to 
run was stated as follows: 


1, The date of the decree or order, or 


2. (Where there has been an appeal) the 
date of the final decree or order of the 
Appellate Court, or the withdrawal of 
the appeal, or 


3. (Where there has been a review of 
judgment) the date of the decision passed 
on the review, or 


4, (Where the decree has been amended) 
the date of amendment) or 


Article 182 of the Limitation Act, 1908 
thus specifically provided that where there 
has been an appeal, the date of the final 
decree or order of the Appellate Court, 
or the withdrawal of the appeal would 
ha tho dato from whioh the pciud of 
three years would be counted. Section 
48, C.P.Code contained a provision that 
where an application to execute a decree 
not being a decree granting an injunction 
has been made no order for the execution 
of the same decree shall be made upon 
any fresh application presented after the 
expiration of twelve years from (a) the 
date of the decree sought to be executed, 
or (b) where the decree or any subsequent 
order directs any payment of money or 
the delivery of any property to be made 
at a certain date or at recurring pertods, 
the date of the default in making the 
payment or delivery in respect of which 
the applicant seeks to execute the decree. 
We are concerned with sub-section (2) 
of section 48, C.P.C. Section 48, C.P.Code 
thus barred an application for execution 
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Cote) 


of a decree after the expiration of twelve 
years from the date of the decree sought 
to be executed, When the Limitation Act, 
1963 was enacted, section 48, C.P.C. was 
repealed by Section 28 with effect from 
Ist January, 1964. The limitation for the 
execution of a decree (other than a decree 
granting a mandatory injunction) or order 
of any civil Court was provided for in 
Article 136 of the Limitation Act, 1963. 


8 The question which arises 1s, what 
is the meaning to be given to the words 
"when the decree or order becomes 
enforceable" when computing the period 
of twelve years 1f the period of twelve 
years 1s to be computed from the date 
of the decree of the trial court even 
though there 1s an appeal from the decree 
of the trial court and there ıs a further 
Second appeal to the High Court against 
a decree of dismissal of the appeal. A 
reading of Article 136 shows that a period 
of twelve years which 1s originally provided 
for by section 48 is now provided for by 
enacting Article 136. However, while under 
section 48, C.P.C. this period of twelve 
years had to be computed from 'the date 
of the decree sought to be executed', the 
phraseology in Article 136 ıs shghtly 
different. The words used are "when the 
decree or order becòmes enforceable" 
instead of "the date of the decree sought 
to be executed". It has to be remembergd 
that when section 48, C.P.C. referred to 
the date of the decree sought to be 
BAECULEU, tese Words Were used in the 
context of the proviston made in column 
3 of Article 182 of the Limitation Act, 
1908. The third column of Article 182 
of the Limitation Act, 1908 while referring 
to the execution of a decree or order 
of any Civil Court not provided for by 
Article 183 or by section 48, C.P.C. 1908 
contemplated four different starting points 
of limitation of three years provided in 
Clause 2 of Article 182, The period of 
three years would be counted either from 
the date of the decree or order, or where 
there has been an appeal, the date of 
the final decree or order of the Appellate 
Court, or the withdrawal of the appeal, 
or where there has been a review of 
judgment, the date of the decision passed 
on the review, or where the decree has 


haan amanadaaa eha Aatma nË sable e n 3 Ct 


i 


i60 


The entry ın the third column of Artıcle 
182 of the Limitation Act, 1908 covered 
cases where- there was no appeal from 
the original decree as well as where there 


was an appeal and there was a final 
decree or order in the appeal or the 
appeal was withdrawn or there was an 


application for review of judgment or 
where there has been an amendment of 
the decree. What has now been done by 
Article 136 ıs that section 48, C.P.C. 
having been repealed, the period of twelve 
years referred to in section 48, C.P.C. 
has been brought in under Article 136 
and instead of providing different points 
of time, the points of time covered by 
items 1 to 4 in Column 3 of Article 182 
of the Limitation Act, 1908 have been 
compendiously described as 'when the 
decree or order becomes enforceable’, 
The words ‘when the decree or order 
becomes enforceable', must, therefore, 
necessarily mean that ın a case where 
the decree has been the subject-matter 
of appeal, whether first appeal or second 
appeal, then the decree becomes enforce- 
able only when the appellate decree ts 
made. Whenever there 1s an appeal against 
a decree of trial court, what 1s enforce- 
able ıs not the decree of the trial Court 
but the decree of the appellate court, 
because the decree of the trial court gets 
merged with the decree of the appellate 
court even where the appeal ıs dismissed. 
Ths is the settled position of law which 
cannot be disputed. 


9. In the decision in U.P.State v. Mohd. 
Nooh, 1958 S.C.J.242= (1958) M.L.J. (Crl.) 
197= 1958 S.C.R.595= ®A.IL.R.1958 S.C.86 
the Supreme Court was dealing with the 
question whether the High Court could 
exercise its jurisdiction under Article 226 
In respect of an order of dismissal of 
a Police Constable in a departmental 
proceeding which was made on 20th April, 
1948 before the Constitution came into 
force but a revision application against 
the order of dismissal came to be decided 
on 22nd April, 1950- and ıt was contended 
on behalf of the -delinquent that as the 
order was passed “after the date of the 
commencement ‘ofthe Constitution, its 
validity can” be- called: in question ın an 
application under Article 226. The Supreme 
Court ın paragraph «13 of the said decision 
‘ ay i> 


CAE id 


a an 
t p t 
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observed as follows: 


"As we have already observed an order 
of dismissal passed on a departmental 
enquiry by an officer in the department 
and an order passed by another officer 
next higher in rank dismissing an appeal 
therefrom and an order rejecting an 
application for revision by the head 
of the department can hardly be equated 
with any propriety with decrees made 
ın a civil suit under the Code of Civil 
Procedure by the Court of first instance 
and the decree dismissing the appeal 
therefrom by an appeal Court and the 
order dismissing the revision § petition 
by a even higher court, as has been 
sought to be done by this High Court 
in this case, because the departmental 
tribunals of the first instance or on 
appeal or revision are not regular courts 
manner by persons trained ın law 
although they may have the trappings 
of the courts of law. In the next place, 
while it is true that a decree of a 
court of first instance may be said 
to merge in the decree passed on appeal 
therefrom or even in the order passed 
in revision, ıt does so only for certain 
purposes, namely for the purposes of 
computing the period of limitation for 
the execution of the decree as ın Batuk 
Nath v. Munuz Dai (1914)41 Ind.App.104= 
A.LR.1914 P.C.65= 1 LW.729= 27 
M.L.J.1, or for computing the period 
of limitation for an application for 
final decree in a mortgage suit as in 
Jowad Hussain v. Gendan Singh, (1926)53 
LA L97= 5l VieLeJ.78l= A.LR1926 
P.C.93= 24 L.W.394." 


10. The position that where there has 
been an appeal against the decree, it Is 
only the appellate decree which can be 
executed ıs thus well-settled, 


ll. In Kmshna Charnar v., Mangam mal, 
(1903) LL.R.26 Mad.91 (F.B.) a Full Bench 
of this Court has taken the view that 
under Article 179 of Schl.II to the Limit- 
ation Act, 1877 even where only a portion 
of the decree has been appealed against 
and a portion has not been the period 
of Limitation for an application to execute 
the portion not appealed against runs from 
the date of the decree on appeal. 


Ij 
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12, A Division Bench of this Court in 
iNacharammal v. Veerappas (1946) M.L.Jj. 
128= IL.R. (1946) Mad.817= A.I1.R.1946 
Mad.23l= 59 L.W.103 had held that where 
an appellate Court passes a decree it 
takes the place of the decree of the trial 
court, and it 1s the decree of the appellate 
court only which becomes capable of 
execution and consequently the period 
of twelve years under section 48 commen- 
ces from the date of such appellate decree 
and not from the date of the decree of 


the trial Court. The same view ıs taken 
in Kunjammal v. Krishna, (1953)2 M.L.J. 
185= A.l.R.1954 IMéad170= 66 L.W.558 


in which the Division Bench has held that 
where there has been an appeal from 
the original decree the period of 12 years 
under section 48 would run from the date 
of the appellate decree even though the 
appeal was in respect of a portion of 
the subjectmatter of the suit and the 
decree was sought to be executed against 


persons who were not parties to the 
appeal. 
13. In S.K.Yesudasan v. A.Grant, (1980)93 


L.W.303= (1980)2 M.L.J.152 ıt was held 
that where an appeal ıs taken from a 
part of the decree alone, still the appel- 
late decree would be the one ın which 
the whole of the decree appealed against 
would clearly merge. This was a case 
where there was a _ preliminary decree 
in a partition suit made on 7th September, 
1962. Costs were awarded to the plaintiff 
by the decree. The plaintiff filed an 
appeal against the preliminary’ decree. 
It was dismissed on 14th October, 1970. 
The plaintiff then filed an execution 
petition for executing the decree for costs 
awarded in the preliminary decree. The 
defendant raised an _ objection that the 
execution petition was barred by limitation 
since 12 years had expired from 7th 
September, 1962 which was the date of 
the preliminary decree. This contention 
having been accepted by the executing 
court, the plaintiff filed a revision 
petition, Balasubrahmanyam, J. took the 
view following Kunnammal's Case, (1953)2 
M.L.J.185= A.LR.1954 Mad.170= 66 L.W.558 
cited supra that it was only the appellate 
decree that was capable of execution 
and the period of limitation for execution 


M.L.J.21 


would run from the date of the decree 
of the appellate court. 


14, The Calcutta and Andhra Pradesh 
High Courts have also taken the view that 
for the purpose of computation of 12 years 
under Article 136, the limitation must 
be held to commence from the date of 
the appellate decree. In S,P.Choudhury 
Ve SoC. & Cow A.l.R.1976 Cal.122 a decree 
for costs passed by the trial Court on 
Ist May, 1959 was affirmed by the appel- 
late court with some modification on 7th 
June, 1962. An application for execution 
of the decree for costs of the appellate 
court was filed on 2nd May, 1972. It was 
held that the decree of the trial court, 
dated Ist May, 1959 had merged in the 
decree of the appeal court, dated 7th June, 
1962 and the starting point of limitation 
for application for execution of the decree 
for costs 1s the date of the appeal court 
decree and not the date of the trial court 
decree. It was held that it was that decree 
of the Appellate Court alone which can 
be executed and that decree cannot be 
said to have become enforceable at any 
time prior to 7th July, 19622.e. the date 
on which ıt was passed. 


15. In P.Ramachandriah v. D.Seshamma, 
(1978)2 An.W.R.445= A.I.R.1978 A.P.342 ’ 
a Division Bench of the Andhra Pradesh 
High Court has taken the view that Article 
136 substantially reproduces the repealed 
Section 48, C.P.C. and replaces Article 
182 of the old Limitation Act, and Article 
136 must be interpreted in the lhght of 
the repealed section 48, C.P.C. The Division 
Bench took the *veiw that the meaning 
of the words "from the date of the decree 
sought to be executed" ın section 48, 
C.P.C. and the words "where the decree 
or order becomes enforceable" in Article 
136 ıs practically the same. In paragraph 
10 the Division Bench observed as follows: 


"...When the Legislature enacted Article 
136 by omitting section 48, C.P.C. and 
reproducing it in Article 136, we have 
to take it that they must have been 
aware of the interpretation of section 
48 by the Courts and approved of It. 
Consequently, we hold that under Article 
136 of the present Limitation Act, the 
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period of limitation can be reckoned 
from the date of the appellate decree 
even though there was no stay in the 
appeal, If there ıs an appeal, the decree 


that can be enforced ts that of the 
appellate Court, and the period of 
Limitation has to be reckoned from 


the date of that decree..." 


relied upon by 
the decision in 


16, The observations 
Mr.slvamani from 
Umayal Acht v. Ramanathan’ Chettiar, 
(1980)1 M.L.J.24= 92 L.W.599 cannot be 
read as meaning that even in a case where 
there 1s an appeal against the decree 
of the trial Court, the lirnitation would 
commence from the date of the decree 
of the trial court. The observations ın 
paragraph 12 of the said decision that 
‘the time when a decree or judgment 
becoines enforceable ıs from the date 
when it 1s pronounced! will be equally 
applicable to> a decree in appeal The 
established position that when there ise 
an appeal and the appellate decree 
supersedes the decree of the trial court, 
then it is only the appellate decree which 
can be executed, cannot be said to have 
been disturbed in any way by the enact- 
ment of Article 136 of the Limitation 
Act. The werds "when the decree or order 
becomes enforceable" must be read in 
the context of the decree which has to 
be enforced. If the appellate decree alone 
has to be enforced and executed, then 
the computation of the period of twelve 
years must be from the date on which 
the appellate decree 1s made in case where 
the is in appeal against the decree of 
the trial Court or there 1s a further 
appeal against the decre of the appellate 
Court. 


17. There is thus no substance ın the 
argument of Mr.Sivaman: that the petition 
for execution of the decree must be held 
to be barred by time. 


18. Accordingly, the revision 
is dismissed, No order as to costs. 


petition 
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IN THE HIGH COURT OF JUDICATURE 
AT MADRAS, 
Present:- M.N.Chandurkar, C.J. 


*C.R.P.Nos.4256 and 4257 of 1983. 


Presentation Convent by its Mother 
Superior Petitisoner* 
Ve 


Corporation of Madras by its Commissioner 


Madras - 3 Respondent. 
Madras City Municipal (Corporation) 
Act, 1919 (IV of 1919) - Rule 15(a) 


and (b) of Schedule IV of the Act - 
Appeal from the Taxation Appeals Commit- 
tee of Corporation - Notice of intention 
to appeal not given in time - Power 
of the Court of Small Causes to condone 
the delay. 


As to whether the Small Causes Court, 
Madras can in an appeal against’ the 
decision of the Taxation Appeals Commit- 
tee, condone the delay in issuing a notice 
of intention to appeal required to be given 
to the Commissioner within ten days from 
the date on which such decision was 
communicated by registered post under 
Rule 15({a)(i) of Schedule IV of the Madras 
City Municipal! (Corporation) Act, 1949, 


Held:- Rule 15 puts a fetter on the power 
of the Court to which an appeal lies under 
that Rule in the matter of hearing of 
the appeal. It lays down certain conditions, 
the satisfaction of which 1s necessary 
before the Court can proceed to hear the 
appeal. The words used in the Rule are 
"no such appeal shall be heard by the said 
Court, unless - - - -". On the very terms 
of Rule 15(a) it is clear, that it 1s of 
a mandatory character and one of the 
conditions which 1s required to be satisfied 
before the Court can hear the appeal 1s 
not only that a notice of intention to 
appeal should be sent, but that it should 
be sent within the period prescribed by 
clause (1). Clause (1) computes the period 
of limitation for filing the appeal from 
the date on which the decision of the 
Taxation Appeals Committee has been 


le 
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communicated. It is obvious that the clear 
purpose of making this provision was to 
have an expeditious disposal of the appeal. 
Except with the leave of the Court, the 
scope of the appeal is limited by the 
grounds of appeal communicated in the 
notice of intention to appeal within the 
prescribed time. It is a period specified 
m the statute. [Para.6] 


It 1s also significant to note that clauses 
(b) and {d) of Rule 15 make specific provi- 
sion with regard to certain matters of 
limitation, There 1s express power given 
in clause {b) to condone the delay in the 
presentation of the appeal which means 
that a delay beyond the period prescribed 
in Rule 15(a)ıi) can be condoned, Clause 
(e) makes applicable to the appeals under 
Rule 15, the provisions of Parts H and 
HI of the Indian Limitation Act, 1908, 
that is sections 3 to 24. Rule 15, therefore 
is a self-contained Code dealing with 
limitation and the power of the Court 
to condone delay m specified cases. By 
no stretch of imagination a delay m issuing 
the notice of intention to appeal required 
to be given under Rule 15{aj{i) can be 
treated on the same basis as the delay 
in the presentation of the appeal. 
Therefore the scheme of Rule 15 1s, firstly 
there 1s no express power of overlooking 
the delay tn sending the notice of intention 
to appeal; secondly, there 1s an express 
provision with regard to limitation in the 
matter of presentation of appeal and 
thirdly, the most important of all, there 
is an express fetter on the power of the 
court to decide appeals which dọ not 
comply with the procedural formalities 
prescribed in Rule 15(a)(1}) of the Rules, 
{Para.7j 


Cases referred to- 


Baburam v. Arjun Lal, A.LR.i978 AN 243, 
Ahmed Ah and Company v, Commfres 
Corporation of Madras, (1949)! M,L.J.450: 
A.1.R.1949 Mad.774. 62 L.W.83. 


Petitions under Rule 19-A, Chapter IV 
of the Madras City Municipal} (Corporation) 
Act, 1919 with Rules read with section 
115, Civil Procedure Code, praying the 
High Court to revise the order of the 
Court of the Chief Judge, Small Causes 


Court, Madras dated 15.9.83 and made 
in P.No.323/83 and M.P.No.301/83 respect- 
ively. 


Domimque, for Petitioner. 
Desabandhu, for Respondent. 
The Court made the following 


ORDER:- The question which arises ın 
these civil revision petitions 1s whether 
the Small Causes Court, Madras, can im 
an appeal against the decision of the Tax- 
ation Appeals Committee, condone the 
delay in issuing a notice of intention to 
appeal which is required to be issued to 
the Commussioner within ten days from 
the date on which such decision was 
communicated by registered post under 
Rule 16(a)(1) of Schedule IV of the Madras 
City Municipal (Corporation) Act, 1919 
(hereinafter referred to as the Rules). 


2, The petitioner ts a Convent whose 
property was assessed to municipal tax. 
The Convent filed the appeals against the 
order of assessment to the Taxation 
Appeals Committee under Rule 4 of the 
Rules. The Taxation Appeals Committee 
decided the appeal by an order which was 
received by the Convent on 21.10.1982. 
It is stated in the affidavits far condo- 
nation of delay filed before the Chef 
Judge, Court of Small Causes, Madras, 
that the Mother Superior had to leave 
Madras suddenly as she fell ill and 
therefore the notice of intention to file 
an appeal was geven only on 18.12.1982, 
that ıs, on the next day after the arrival 
of the Mother Superior at Madras. The 
delay ıs thus stated to have been 
occasioned by reason of illness. Thereafter, 
there was a further delay of fortyfive 
days in filing the appeal before the Small 
Causes Court. 


3, The learned Chief Judge, Court of 
Small Causes, took the view that the ` 
appeal couid not be heard unless a notice 
of intention to file the appeal was given 
within the prescribed period of ten days. 
The learned Judge also referred to the 
provision in Rule 15(b) which provides that 
the Court may for sufficient cause excuse 
the delay in the presentation of an appeal, 
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The learned Judge therefore held that 
when there is an express provision with 
regard to excusing the delay in the 
presentation of an appeal and there was 
no provision for excusing the delay in 
respect of any other matter, the court 
could not -condone the delay ın sending 
the notice of intention to appeal. The 
applications for condonation of delay 
having been dismissed, these civil revision 
petitions’ have been filed on behalf of 
the Convent. 


It is contended on behalf of the 
petitioner, on the authority of a decision 
of the Allhabad High court ın Baburam 
Ve Arjun Lal, A.l.R.1978 All 243 that in 
the interest of justice, the court had 
ample power to condone the delay and 
that there were several instances 1s which 
the Small Causes Court had condoned 
the delay in the deposit of tax “which 


is required to be made under Rule 15(a)(11)* 


of the Rules. It 1s also stated that the 
Small Causes Court has been condoning 
the delay even in sending the notice of 
intention to appeal. 


5. Now, the question whether the Small 
Causes Court had been excusing delays 
il similar matters or not ıs not very 
relevant because the question as to 
whether the delay in such a case can 
be condoned or not has to be decided 
on the terms of Rule 15. Rule 15 of the 
Ryles reads as follows: 


"Rule 15(a):- An appeal shall he to the 
Small Causes Court against any decision 
of the Taxation Appeals Committee 
constituted under rule 14; but no such 
appeal shall be heard by the said Court, 
unless - 

(1) a notice of intention to appeal has 
been given to the Commissioner within 
ten days from the date on which such 
decision was communicated by registered 


post, and 
(u) the petition of appeal has been 
presented within fourteen days from 


the date on which such decision was 
communicated by registered post and 
the tax has been paid within the said 
period. 


(b) The Court may for sufficient cause 
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excuse delay 
an appeal, 

(c) The notice of intention to appeal 
shall state the name, occupation and 
residence of the appellant or of his 
attorney or vakil (if any) and the 
grounds of appeal. 

(d) The appellant shall not, except with 
the leave of the Court, urge or be 
heard ın support of any ground of 
objection which has not been set forth 
in his notice of intention to appeal. 

(e) The provisions of Parts II and III 
of the Indian Limitation Act, 1908, 
relating to appeals shall apply to every 
appeal preferred under this rule." 


in the presentation of 


6 $A careful reading of Rule 15 shows 
that ıt puts a fetter on the power of the 
court to which an appeal lies under that 


Rule in the matter of hearing of the 
appeal. It lays down certain conditions, 
the satisfaction of which ıs necessary 


before the court can proceed to hear the 
appeal. The words used in Rule 15(a) are 
"no such appeal shall be heard by the said 


court, unless ...”. On the very terms of 
Rule 15(a) ıt ıs clear that ıt is of a 
mandatory character and one of the 


conditions which ıs required to be satisfied 
before the court can hear the appeal 1s 
not only that a notice of intention to 
appeal should be sent, but that ıt should 
be sent within the period of limitation 
for filing the appeal from the date in 
which the decision of the Taxation Appeals 
Committee has been communicated. It 
is obvious that the clear purpose of making 
this provision was to have an expeditious 
disposal of the appeal. As a matter of 
fact, the notice of intention to appeal 
is something similar to a notice under 
section 80 af the Code of Civil Procedure, 
because in clause (e) of Rule 15, the 
prescription is that a notice of intention 
to appeal shall state the name, occupation 
and residence of the appellant or of his 
attorney or vakil and the grounds of 
appeal. There ıs a further restriction on 
the scope of the appeal itself. Except 
with the leave of the Court, the scope 
of the appeal is limited by the grounds 
of appeal communicated in the notice of 
Intention to appeal within the prescribed 
time. I fail to see how ın the face of 
the mandatory words used in Rule 15(a), 


|clauses (b) 
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the period of ten days can be extended 


—Iby the court. It is a period specified by 
7 the statute. 


7. It is also significant to note that 
and (d) of Rule 15 make 
specific provision with regard to certain 
matters of limitation. There ıs express 
power given in clause (b) to condone the 
delay in the presentation of an appeal, 
which means that a delay beyond the 
period prescribed in Rule = 15(a}(i1) can 
be condoned. Clause (e) makes applicable 
to the appeals under Rule 15, the provi- 
sions of Parts II and II of the Indian 


Limitation Act, 1908, that 1s, sections 
3 to 24, Rule 15, therefore, in a self- 
contained code dealing with limitation 


and the power of the court to condone 
delay in specified causes. By no stretch 
of imagination a delay in issuing the notice 
of intention to appeal required to be given 
under Rule 15(a)(i) can be treated on the 
same basis as the delay in the presentation 
of an appeal. Therefore, the scheme of 
Rule 15 is, firstly there is no express 
power of overlooking the delay in sending 
the notice of intention to appeal; secondly, 
there is an express provision with regard 
to limitation ın the matter of presentation 
of appeal and thirdly, the most important 
of all, there is an express fetter on, the 
power of the court to decide appeals which 
did not comply with the procedural 
formahties prescribed in Rule 15(a)(1) of 
the Rules. It is therefore very difficult 
to accept the argument that the court 
should exercise a power similar to what 
is exercises while dealing with a matter 
covered by section 5 uw the Limitation 
Act. 

gs. Apart from the fact that on the 
terms of Rule 15(a)(1) no other conclusion 
seems to be possible, a reference may 
be made to a Division Bench Judgment 
of this Court in Ahmed Al and Company 
Ve Commissioner, Corporation of Madras, 
(1949)1 M.L.f.455: 62 L.W.283= A.LR.1949 
Mad.774 which has been brought to my 
notice by the learned counsel appearing 
for the Corporation. The question ın that 
case was whether the Small Causes Court 


can entertain as appeal wherein’ the 
requirement contained in clause (u) of 
Rule 15(a) ıs not satisfied. The Division 


Bench held that the language of Rule 


15 in Schedule IV of the Madras City 
Municipal (Corporation) Act is imperative 
and the Court of Small Causes would have 
no jurisdiction to entertain an appeal unless 
the requirement containéd in clause (ii) 
of Rule 15(a) is satisfied, namely, payment 
of tax due under the order -appealed 
against. The same ratio, in my view, would 
also govern the requirement of Rule 15(a)(1) 
of the Rules. 


9, The decision of the Allhabad High 
Court relied on by the learned Counsel 
for the petitioner 1s, m my view, wholly 
inapplicable to the facts of the present 
case. In that case, the learned single Judge 
has observed that ın proceedings under 
the U.P.Consolidation of Holdings Act 
although the Civil Procedure Code in its 
strict sense is not applicable, the analogy 
laid dowa in Order 41, Rule 20 would be 
applicable in view of settled principles 
of natural justice. In the present case, 
there ıs no question of violation of any 
principle of natural justice. An appeal 
1S a statutory right and it must be 
exercised strictly in accordance with the 
conditions laid down by the statute which 
prescribed the right of appeal. If a right 
of appeal has to be exercised, ıt must 
be exercised ın accordance with the 
provisions of Rule 15 and if Rule 15 lays 
down certain pre-conditions which should 
be fulfilled by the appellant, in the absence 
of any express power in that Rule to 
dispense with these conditions, the Court 
cannot overlook the fact that those 
conditions have not been fulfilled. 


@ 
10. The argument that this 1s not a case 
in which no notice of intention to appeal 
has been issued at all and that this 1s 
a case where the notice of intention to 
appeal has been issued belatedly is not 
of much substance because if within the 
period prescribed by the statute for satis- 
faction of the condition, the condition 
is not satisfied, the fact that the condition 
has been satisfied belatedly does not cure 


the non-compliance with the _ provisions 
of the statute. In my view, there 1s no 
substance in these petitions, The civil 


revision petitions fail and they are dismis- 
sed. There will be no order as to costs. 


R.S. 


Petitions dismissed. 
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IN THE HIGH COURT OF JUDICATURE 


AT MADRAS, 


Present:- P.R.Gokulakrishnan, J. 


*C.R.P.No.1304 of 1984. 26th July, 1984. 


K. Dharmaraj Petitioner* 
Ve 
A. Narasimhalu and another Respondents. 


Tamil Nadu Buıldıngs (Lease and Rent 
Control) Act (18 of 1960) as amended 
by Act (XXIII of 1973), section 10(2)(1) 
and section 25 - Concurrent findings 
of default being wilful -~ No inter- 
ference 1m revision by High Court. 


In this case taking all aspects into 
consideration, the two authorities below 
have held that the default 1s wilful and 
as such the petitioner has to be evictéd 
from the building under his occupation. 
In Kashna Reddy v., Vasudevayyas (1984)1 
M.L.J.22 ıt has been specifically held that 
the concurrent findings based on evidence 
shall not be ainterferred with by the High 
Court exercising jurisdiction under section 
23 of the Act. In this case there is no 
misconception of the principles to be 
appled nor any ignorance on the part of 
the authorities below to advert to such 
principles nor the authorities below have 
taken any extraneous or irrelevant factors 
into consideration to arrive at the decision. 


{Para.5] 
Cases referred to:- 
Rangaraju v., Partnasaratf, (1964)1 M.L.J. 
12; Govindammal v, Rangaswamz Naickers 
(1956)2 M,.L.J.69 (S.N.); Basappa v, Jumna- 
doss, (1979)1 M.L.J.317; Komalam Am mal 


V, Asoka Cycle and Motor Company, (1980)1 


M.L.J.194: Khivray v., Manklal, LLR. 
(1966)! Mad.43i: 78 L.W.352:; A.LR.1966 
Mad.67; Krishna Reddy ve Vasudevayya, 


(1984)! M.L. J.22. 


N.Thiagarajan, for P.Ananthakrıshna Nar, 


for Petitioner. 
E.Padmanabhan, for Respondents, 


The Court made the following 
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ORDER: The tenant is the petitioner 
herein. The respondents filed the petition 
R.C.O.P.No.29 of 1982 for eviction of 
the petitioner herem on the ground of 
wilful default ın payment of rent. It is 
alleged by the respondents in the eviction 
petition that the petitioner herem occupied 


the non-residential building bearing 
D.Nos.372/B, C and D ın 4G.S.T.Road, 
Pasumala: village. The petitioner became 
a tenant under the respondents from 
i.6.1979 ın respect of the petition 


mentioned building. in respect of building 
Nos.372/B and C the tenancy was for a 
period of 3 years from 1.6.1981 and in 
respect of D.No.372/D the tenancy was 
for 2 years. The tenancy was according 
to English Calendar month commencing 
from the first day of the month ending 
with the last day and the rent’ was payable 
on or before the 5th of every succeeding 
month, The , petitioner agreed to pay 
Rs.75/- per month ın respect of the 
building in D.No.372/B and C and Rs.80/- 
per month in respect of building bearing 
D.No.372/D. A receipt was given every 
month for payment of rent and for this 
a 40 pages note book was kept by the 
petitroner herein. According to the respond- 
ents, the petitioner paid rent upto April 
1981 and for May 1981 till the date of 
filing the petition, the petitioner has not 
paid rent for a period of 13' months, The 


arrears according to them in Rs,2,990/-. 
Thus according to the respondents, the 
petitioner nas wilfully and wantonly 


withheld payment of arrears of rent and 
committed wilful default in payment of 
rent. 


2 The petitioner herein, m his counter 
dened al! these allegations and said that 
he had sent the rent of Rs.230/- by money 
order which ts marked as Exhibit B-5 and 
the same was refused by the respondents 
herein. The petitioner then deposited the 
rent into the State Bank, Pasunmala: Branch 
and Exhibit B-4 1s the State Bank Pass 
Book for the same. On 19,3.1981, under 
Exhibit B-1, the petitioner had sent a sum 
of Rs.2,53€/- demand draft which 
represented 11 months' rent. Thus according 
to the petitioner, there ıs no wilful default 
on the part of the petitioner herein to 
warrant his eviction. 


1 


d 
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The two authorities below, after 
elaborately discussing the evidence and 
- the circumstances in this case came to 
the conclusion that the petitioner has 
committed wilful default in payment of 
rent and as such ordered eviction. It is 
as against these orders, the present 
revision petition has been filed. 


4, Mr. N. Thiagarajan, the learned 
Counsel appearing for the petitioner 
submits that there 1s no question of wilful 
default as such arising in this case and 
hence the orders passed by the authorities 
below are vitiated and they must be set 
aside. Mr. Thiagarajan cited a number 
of decisions for the purpose of establishing 
his case that there 1s no question of wilful 
default as such arising in this case. In 
Rangaraju v. Parthasarathy (1964)1 M.L.J. 
12, Venkatadri, J. has observed that a 
mere default in payment of rent for a 
few days will not amount to wilful default 


and that to hold that a tenant ıs wilful 
im payment of arrears of rent, it must 
be proved beyond doubt that he had 


exhibited supine indifference and callous- 
ness. After setting out this principle the 
learned Judge held in that case that theie 
was no wilful default as such committed 
by the tenant since there was only a few 


days' delay in remitting the rent. In 
Govindammal v. Rangaswami  WNaicker, 
(1956)2 M.L.J.69 (S.N.) Basheer Ahmed 


Sayeed, J. observed that where a landlord 
refuses to receive or evades the receipt 
of the rent payable by the tenant, the 


y faılure of the tenant to resort to section 


6-A of the Madras Buildings (Lease and 
Rent Control) “Act , will not bring the 
tenant within the muschief of wilful 
default hable to be evicted. I do not think 
this decision has any application to the 
facts of the present case, In Basappa v. 
Jamnadoss, (1979)1 M.L.J.317, Ramapra- 
sada Rao, C.J. has clearly brought out 
the circumstances under which the tenant 
must be construed as having committed 
wilful default by stating that the default 
as a ground for -eviction should be such 
that it should be so conspicuous to a 
reasonable  persor* that the tenant's 
attitude was nothing but supreme indiffer- 
ence and purposeful evasiveness resulting 
in his recalcitrance. No doubt in that 
case, on the facts and circumstances that 


existed, the learned Judge neld that there 
was no wilful default. In Chithzravadzvu 
Ammal v, Dr.Moses T.Sunder, (1982) T.L.N. 
jJ.97, Fakkir Mohammed, J. has, referred 
to the principles laid down in Basappa 
v. Jumnadoss, (1979)1 M.L.J.317, and on 
the facts and circumstances of that case, 
heid that there was no wilful default. In 
Komalam Ammal ve. Ashoka Cycle and 
Motor Company, (1980)1 M.L.J.194, Sathia- 
dev, J. on the facts of that case found 
that the landlady in that case had agreed 
to receive the rents in a lump sum and 
when she had so agreed there was no 
question of wilful default. In Khivraj Ve 
Maniklal, 1.L.R.  (1966)1 Mad.43i= 78 
L.W.352= A.1I.R.1966 Mad.67, Ramamurthi, 
J. after referring to Rangaraju v. Partha- 
sarathi, (1964)1 M.L.J.12 and other 
decisions, has succinctly stated that wilful 
default was a state of mind or intention 
which must be inferred from the totality 
of °circumstances and that mere default 
by itself would not amount to wilful 
default and the conduct of the tenant 
should be such as to lead to the inference 
that his omission was a conscious violation 
of his obligation to pay the rent or 
reckless indifference. Thus according to 
the learned Judge, the difference between 
default and wilful default should be borne 
in mind before ,coming to the conclusion 
that the tenant ıs lable to be evicted 
on the ground of wilful default. I have 
absolutely no hesitation in accepting the 
principles that have been laid down Ire 
the decisions referred to above. We have 
to consider on the facts and circumstances 
of the present casg as to whether the 
petitioner herein has committed wilful 
default or not. 


De In this case P.W.1, in his evidence 
has specifically stated that he has not 
received the rent sent under Exhibit B-5 
and the endorsement thereon ought to 
have been made without his knowledge. 
In Exhibit B-5 which 1s a money order 
coupon for Rs.230/- sent on 13.6.1981 there 
is an endorsement stating that ıt^ıs refused 
by the first respondent. The averment 
in the counter filed by the petitioner herein 
1s specific to the effect that he 1s in 
arrears of rent from April, 1981 onwards. 
From his own statement it ıs clear that 
the rent sent under Exhibit B-5 1s defimtely 
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beyond the tıme specified ın the 
agreement to pay rent. Even apart from 
this fact, P.W.1, has asserted that he 
did not receive such a money order. 
Exhibit B-4 1s relied on by the petitioner 
for the purpose of stating that he was 
depositing the rent in the State Bank 
since the first respondent has refused 
to receive the rent. The trial Court has 
referred to Exhibit B-4 from which ıt 
is clear that when 3 months’ rent was 


due, the petitioner herein. has deposited 
only 2 months’ rent. So also on 3.9.1981, 
when 6 months’ rent was due, the 
petitioner remitted only three  months' 
rent. The several withdrawals by the 
petitioner herein would  probablise the 


contention of the respondents that Exhibit 
B-4 ıs only a personal savings account 
of the petitioner herein and ıt was not 
intended to remit the rent due to the 
respondents. It 1s only on 19.3.1982 under 
Exhibit B-! a demand draft for Rs.2,350/- 
stating that ıt represents the arrears for 
all months was sent. It ıs subsequent to 
all these dealings R.C.O.P.No.29/82 was 
filed on the ground of wilful default for 
the months from May, 1981 to May, 1982. 
The facts stated above will clearly reveal 
that the petitioner has never taken any 
steps either to address the respondents 
for -the purpose of depositing the rent 
or to invoke section 8 of the Tamil Nadu 
Buildings (Lease and Rent Control) Act 
for, depositing the rent into Court. Taking 
all these aspect into consideration, the 
two authorities below have held that the 
¢efault ıs wilful and as such the petitioner 
has to be evicted from the building under 
his occupation. The facts clearly reveal 
the supine indifferenge and callousness 
on the part of the petitioner to pay the 
rent due to the respondents herein, This 
aspect of the case has been properly 
discussed by the two authorities below. 
In Krishna Reddy v. Vasudevayya, (1984 1 

M.L.J.22, Nainar Sundaram, J. has specifi- 
cally held that the concurrent findings 
based on evidence shall not be interferred 
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extraneous or irrelevant factors into 
consideration to arrive at the decision. 


6. For all these reasons I do not find 
any merit in the present revision petition 
and I am in complete agreement with the 
reasoning of the two authorities below. 
Accordingly the civil revision petition is 
dismissed. There will be no order as to 
costs. 


Rasi Petition dismissed. 


IN THE HIGH COURT OF JUDICATURE 
AT MADRAS, 


Present- 
JJ; 


SeM4Mohan and S.Nainar Sundaram, 


*Appeal No.592 of 1978. 


13 th February, 1985. 


S.Balasubramaniam Appellant* 
Ve 
Shamsu Thalreez and others Respondents. 


Tamil Nadu Agricultural Lands (Record 
or Tenancy Rights) Act (10 of 1969), 


with by this court exercising Jurisdiction-section 16-A - Exclusion of jurisdiction 


under section 25 of the Act. In this case, 
I do not find any musconception of the 
principles to be applied nor any ignorance 
on the part of the authorities below to 
advert to such _ principles nor the 
authorities below have taken any 


4 


of civil Courts - Tenant getting himself 
registered as a cultivating tenant - 
Order becoming conclusive and finak - 
Civil Court had no jurisdiction to go 
into the same matter ın a subsequent 
Sulit. 


IT} S. Balasubramaniam v. Shamsu Thaireez 
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On the question of a person getting 
registered as a cultivating tenant under 
the Tamil Nadu Agricultural Lands (Record 
of Tenancy Rights) Act, the jurisdiction 
of the Authority under the Act 1s ample 
enough to decide the controversy relating 
to the factum of demise, the subject 
matter of demise the existence of the 
relationship of landlord and tenant and 
the propriety, factual and legal, of the 
demise and such other jurisdictional issues. 
When the authority constituted under the 
Tamil Nadu _  Agriculturists Record of 
Tenancy Rights Act (10 of 1969) has 
decided the ultimate question under the 
Act within his jurisdiction and competency 
and which he 1s enjoined to decide in 
the proceedings under the Act, it~1s not 
open to the civil court in a subsequent 
suit to sit in judgment over the same, 
as if it ıs an appellate authority and 


render a different decision. [Para.4] 
Case referred to:- 
Pernathambi Goundan v. The Dist. Revenue 


Officer, Coimbatore, 1.L.R. (1980)2 Mad. 
255: (1980)2 M.L.J.89: A.I.R.1980 Mad,180: 
93 L.W.169. 


G.Subra manian 
Appellant. 


and K.Raghunathan, for 


ents, 


The Judgment of the Court was delivered 
by 


Nainar Sundaram, J.s- The first defendant 
in O.S.No.66 of 1974 on the file of the 


Subordinate Judge, Tirunelveli, is the 
appellant in this appeal. The first 
respondent is the second plaintiff and 


respondents 2 to 5 are defendants 2 to 
4 and 6 ın the suit. It must be noted 
that the original plaintiff died and the 
second plaintiff got added as his legal 
representative in the suit itself. The suit 
was filed for a declaration that the lease 
claimed by the first defendant ıs null 
and void and the first defendant has no 
right to enjoy and consequently, the relief 
of possession was also asked for with 
damages, past and future. The suit was 
filed on the following allegations: Under 


M.L.J.22 


the wakfnama dated 20.12.1931, the suit 
properties were the subject-matter of 
endowment to Hameem Palli Madarsa Wakf 
absolutely and the first plaintiff and 
defendants 2 and 3 are the turn huqdars. 
The second defendant, without any 
authority, leased the scheduled properties 
to the first defendant. The alleged lease 
in favour of the first defendant ıs not 
valid since all the huqdars had not 
consented for the same and the second 
defendant alone could not permit the first 
defendant to enter into and cultivate the 
suit properties. The sanction of the Wakf 
Beard is lacking. The first defendant is 
only a trespassér. In O.S.No.15 of 1969 
on the file of the Court, below, an order 
of injunction was obtained against 
defendants 2 to 4 not to effect any 
transfer of the suit properties in any 
manner and subsequently,’ the suit was 
decreed, declaring that defendants 2 and 
3 are unfit to be the muthavallis. The 
plaintiffs claimed that on this ground also, 
the alleged lease 1s null and void. The 
first defendant contested the suit stating 
that the lease in his favour is valid and 
is for the benefit of the wakf; the second 
defendant was the trustee of the scheduled 
properties on the relevant date and he 
had authority to lease; the litigation in 
O.S.No.15 of 1969 is irrelevant and could 
not affect the contractual obligations; 
the first defendant has been recorded as 
the cultivating tenant of the scheduled 
properties by the Record Officer, 
Tirunelveli and it could not be questiorred 
and assailed by the plaintiff; and further, 
the claim for damages is not sustainable. 
We are not very much concerned with 
the written statement of defendants 2 
and 3, who sailed with the first defendant, 
because we find that they have not 
prosecuted their defence effectively before 
the Court below. Defendants 4 and 5 rema- 
ined ex parte. The sixth defendant support- 
ed the case of the plaintiff. Reflecting 
the controversy that arose on the pleadings 
of the parties, the Court below formulated 
and set forth the following issues for its 
decision: 


"i. Whether the lease in favour of the 
first defendant executed by the second 
defendant ıs not valid? 
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2. Whether the plaintiffs are entitled 
to any amount by way of damages? 


3. Whether the first defendant is culti- 
vating tenant as claimed by him? 


4, Whether the plaintiffs are entitled 
to recover possession as prayed for? 


5 To what relief are the plaintiffs 
entitled?" 
On issue Nos.l to 3, the Court below 


came to the conclusion that the lease 
in favour of the first defendant, executed 
by the second defendant, ıs not valid; 
the first defendant is not a _ cultivating 
tenant, as claimed by him; and the 
plaintiff is entitled--to damages claimed 
in the suit. As a result, on issue No.4, 
the Court below heid that the plaintiff 
is entitled to recovery of possession during 
his term as turn huqdar and grantéd the 
plaintiff the decree as prayed for with 
costs. This appeal is directed against the 
judgment and decree of the Court below. 


2,  Mr.G.Subramanian, learned Counsel 
appearing for the first - defendant - the 
appellant herein, amongst other conten- 
tions, would primarily submit that the 
first defendant, even as early as 15.1.1978, 
as per Exhibit B-1 got himself registered 
as a cultivating tenant under the Tamil 
Nadu Agricultural Lands (Record of 
Tenancy Rights) Act 10 of 1969, herein- 
after- referred to as the Act, and that 
order has become conclusive and final 
for want of further agitation over it under 
the Act; and even otherwise, the validity 


of that order has not “been challenged 
Specifically by the plaintiff by taking 
any appropriate pleading setting forth 


tenable grounds therefor even though this 
contention has been put forth by the first 
defendant in paragraph 7 of his written 
Statement, which we shall presently advert 
to, and the authority constituted under 
the Act having passed that order, the 
Civil Court cannot sit in judgment over 
that order and adjudicate the propriety 
or otherwise of such an order, as if ıt 
Is an appellate forum. We find that this 
submission of the learned counsel deserves 
acceptance, Irrespective of the other 
contentions raised by the parties “in the 
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suit, the fact remains that as per Exhibit 
B-1, the first defendant got himself 
registered as a cultivating tenant under 
the Act. This factum has been clearly 
referred to in paragraph 7 of the written 
Statement of the first defendant, which 
runs as follows:- 


"This defendant has been accepted as 
the cultivating tenant of the suit 
property by the Record Officer (Tahsil- 
dar) Tirunelveli, Under the provisions 
of the Tamil Nadu Agricultural Lands 
(Record of Tenancy Rights) Act, 1969 
this defendant's name has been entered 


In the register, maintained for that 
purpose. The entry in the register of 
tenancy rights cannot be questioned 


or assailed ın a Court of law. Under 
section 15 of the said Act, the entry 


Should be presumed to be true and 
correct until the finding ıs altered or 
set aside by the forums specified 
therein." 


Significantly, neither the plaintiff nor the 
second plaintiff chose to put forth any 
further pleading, such as a reply statement, 
attacking the order on any tenable ground 
to be countenanced by civil courts, such 
as fraud, collusion, etc. and seeking to 
set aside the said order on any such basis, 
Hence, we have to proceed on the basis 
that the plaintiff has not put forth any 
plea attacking this order, as standing 
vitrated on any tenable ground, such as 
fraud, collusion etc., so as to come within 
the purview of the civil court's jurisdiction. 


3. Where an authority 1s _ constituted 
under an Act of legislature, conf erring 
on him jurisdiction, for the purpose of 


determining questions arising under it and 
if that authority has exercised the juris- 
diction vested in him and has rendered 
his determination, and furthermore as 
against the said determination, the 
machinery for further agitation has also 
been delineated in the Act itself, then 
the general remedy of suit before a civil 
Court will be barred, This ıs more so when 
the provisions of the Act say that the 
determination of the ultimate authority 
under ıt 1s final. There are exceptions 
to the above rule, such as where orders 
have been obtained by fraud, collusion, 
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etc., As stated above, we are not facing 
any such plea put forth by the plaintiffs. 


4, We must countenance that on the 
question of a person getting registered 
as a cultivating tenant, the jurisdiction 
of the authority under the Act ıs ample 
enough to determine the controversy 
relating to the factum of demise, the 
subject-matter of demuse, the existence 
of relationship of landlord and tenant 
and the propriety, factual and legal, of 
the demise and such other jurisdictional 
issues. While considering the question of 
exclusion of jurisdiction of the civil Court 
by virtue of section 16-A of the Act, 
a Full Bench of this Court, in Pematham bi 
Goundan v. The District Revenue Officer, 
Coimbatore, (1980) 93 L.W.169. LL.R, 
(1980)2 Mad,.255= (1980)2 M.L.J.89= A.LR. 


1980 Mad.180 set out the ratio in the 
following terms’ 
" «æ «For instnace, the statutory 


requirement for the preparation of a 
record under the Act 1s that the land 
must have been let for cultivation by 
a tenant. A controversy may _ arise 
whether the land has been let for culti- 
vation by a tenant at all. The question 
to be considered 1s, whether the deter- 
mination of that controversy ıs within 
the exclusive jurisdiction oof the 
authorities functioning under the Act 
so as to bar the jurisdiction of the 
Civil Court under section 16-A, From 
the language of section 3(2) it cannot 
be stated that the determination of 
that controversy 1s within the exclusive 
jurisdiction of the authorities functioning 
under the Act, though the determination 
of that controversy ıs basic’ and 
fundamental to the exercise of the 
Jurisdiction by the Record Officer and 
the other authorities under the Act. 
The very object of the Act ts to provide 
for the preparation and mazntenence 
of record of tenancy rights in respect 
of agricultural lands and therefore if 
there 1s no tenancy in respect of a 
land, there 1s no question of any further 
particulars being determined, This aspect 
ıs made clear even from the definition 
of the expression ‘landowner' occurring 
in section 2(5) of the Act, because 
according to the said definition, 'land- 


~ 


owner' means the owner of the land 
let for cultivation by a tenant and 
includes the heirs, assignee or legal 
representatives of such owner or persons 
deriving rights through him. Conse- 
quently, the controversy as to whether 
a particular piece of land has been 
let for cultivation by a tenant or not 
is one constituting the jurisdicitional 
issue which a Record Officer has to 
decide before he can determine any 
other matter under the Act. But that 
controversy cannot be said to be within 
the exclusive jurisdiction of the authori- 
ties functioning under the Act, because 
to hold so will enable the statutory 
authorities to assume jurisdiction by 


erroneously deciding the jurisdictional 
issue. If the controversy arises, the 
authorities functioning under the Act 


have necessarily to decide the same, 
becguse a decision on that controversy 
alone will determine the = jurisdiction 
of the authorities functioning under 
the Act. If the decision 1s that the 
land has been let for cultivation by 
a tenant, then the Record Cfficer will 
have jurisdiction to determine the 
further particulars provided* for ın 
section 3(2) of the Act. If, on the other 
hand, the decision of the controversy 
is that the land has not been let for 
cultivation by a tenant, there is no 
question of there being any tenancy 
rights in respect of the said land and 
consequently, there 1s no question of 
the Record Officer ascertaining >or 
determining any furtner particulars in 
this behalf. Therefore, 1f such contro- 
versy arisen, ethat controversy cannot 
be said to be within the exclusive 
Jurisdiction of the authorities functioning 
under the Act, and any determination’ 
of that controversy by the authorities 
can be said to be only incidental to 
the assumption of jurisdiction by the 
authorities under the Act, Subject to 
this qualification, ıt can be held that 
once the Record Officer or any other 
authority functioning under the Act 
has came to the conclusion that the 
land has been let for cultivation by 
a tenant, the matters provided for in 
section 3(2) have to be determined by 
the Record Officer, or other authority 
functioning under the Act, and to that 
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extent the jurisdiction of the civil Court 
is barred under section 16-A of the 
Act." 


If a controversy arises on any of the 
aspects, referred to by me above, the 
authority functioning under the Act has 
also jurisdiction to decide the same, 
because a decision over that controversy 
alone will determine the jurisdiction of 
the authority functioning under the Act 
to proceed further to determine any other 
matter under the Act. The fact that the 
controversy over the above aspects was 
not raised, put in issue and decided by 
the authority under the Act 1s of no legal 
consequence to whittle down the binding 
nature of the ultimate order. In such a 
case also the ultimate decision with regard 
to cognizance of tenancy rights by the 
authority under the Act will govern. 
Hence, we cannot subscribe our support 
to the view now advanced by MsnT.Vadi- 
velu, learned Counsel appearing for the 
second plaintiff, that the Cıvıl Court, 
inspite of the decision rendered by the 
authority under the Act, could reopen 
the matter and give a different decision 
on this question. It would be a different 


matter if the matter had gone to the 
civil Court and a decision had been 
rendered by the Civil Court on these 


questions anterior to the decision of the 
authority under the Act and the Civil 
Court thereby holding that the lease in 
favour of the first defendant by the second 
defendant could not be legally sustained 
aft has got to be ignored in the eye of 
law. The Civil Court can certainly go 
into these -jurisdictional issues, which are 
not within the excluswe jurisdiction of 
the authority under the Act. But, such 
is not the case here. When the authority 
constituted under the Act has decided 
the ultimate question under the Act within 
his jurisdiction and competency and which 
he 1s enjoined to decide in the proceedings 
under the Act, ıt is not open to the Civil 
Court ın a subsequent sult to sit in 
judgment over the same, as if it ıs an 
appellate authority and render a different 
decision. AS we stated above, we are 
not called upon to test a plea properly 
put forth an the hs that the order passed 
by the authority stands vitiated on any 
ground like fraud, collusion, etc. We do 
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not find any plea and furthermore, there 
is no proof. In the said cırcumstances, 
the order Ex.B-1 passed by the authority 
under the Act will have to govern until 
and unless ıt 1s set aside by any process 
known to law, including the process, if 
any, available under the Act and that will 
provide an answer for the first defendant 
to the action for possession prosecuted 
by the second plaintiff. Sustaiming this 
ground put forth by the learned Counsel 
for the first defendant, the appellant 
herein, we are obliged to interfere in 
appeal. 


5. We must also record that Mr.G.Subra- 


manam, learned Counsel for the first 
defendant, advanced the argument that 
any alienation, including a lease, during 


the currency of any order of injunction, 
will not make the lease itself a void one. 
Equally so, Mr.T.Vadivelu learned Counsel 
for the second plaintiff, advanced a submis- 
sion that the muthavall fulfilled only the 
character of a manager, the property 
vesting in the Almighty, and a lessee under 
him cannot acquire the rights of a culti- 
vating tenant. We have no occasion to 
go into these aspects, because we have 
sustained the primary ground of attack 
put forth by the learned counsel for the 
first defendant, appellant herein. According- 
ly, this appeal ıs allowed; the judgment 
and decree of the Court below are set 
aside; and the suit will stand dismissed. 
However, we make no order as to costs, 
both in the suit and ın this appeal. 


R ‘De 


Appeal allowed. 
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IN THE HIGH COURT OF JUDICATURE 
AT MADRAS, i 


Present:- V.Ratnam, J. 


*C.R.P.No.4283 of 1982, t7th June, 1985. 


G.N. Rajaram Petitzoner* 


Ve 


Mukunthu N.Venkatarama Iyer Respondent. 
Tamil Nadu Bualdings (Lease and Rent 
Control) Act (18 of 1960) as amended 
by Act (XXIII of 1973), section 10(3)(c) 
~ Scope and applicability - Landlord 
occupying the entire farst floor for 
residential purposes - A room in the 
ground floor of the premises in the 
occupation of tenant for non-residential 
purposes - Requzrement of the landlord 
by way of additional accommodation for 
residential purpose of the portion in 
the occupation of the tenant - Building 
in question a residential building - 
Eviction order passed by the author1ties 
confirmed ın revisions 


A room ın the ground floor of a residential 


building in the occupation of the tenant 
was let out to him for non-residential 
purposes. The question was whether the 


landlord can secure an order under section 
10(3)(c) of Act 18 of 1960 for eviction 
with reference to such a premises on the 
ground that it was required for residential 
purposes by way of additional accom- 
modation. 


Heids- Under section 10(3){c) of the Tamu] 
Nadu Buildings (Lease and Rent Control) 
Act though the words “building under 
tenancy" have not been used, yet it 1s 
provided that the order of eviction should 
direct the tenant to put the landlord in 
possession of the whole or any portion 
of the remaining part of the building. In 
section 10(3)(c) of the Act, the word 
‘building’ has been used for the first time. 
In LL.R. (1981)! Madras 128 it ıs pointed 
out that a part of the building under the 
occupation of the landlord would not fall 


under the definition of ‘building’ under 
the Act, and therefore it has to be 
ascertained whether that part of the 


building in the occupation of the landlord 
is residential or non-residential. The word 
‘building’ occurring ın the expression ‘any 
portion of the remaining part of the 
building in section 10(3){c) of the Act may 
have reference to the accommodation under 
tenancy. 


In this case there 1s no dispute that the 
entire first floor as well as part of the 
ground-floor is under the occupation of 
the landlord. Taking into account the 
accommodation available with the tenant 
and the other accommodation with the 
landlord together they will constitute the 
entirety of the house, which, undoubtedly, 
Is one unit of accommodation, for, there 
Is no dispute that apart from the 
petitioner, there are no other tenants in 
the ground-floor, Even excluding the 
first-floor and taking into account the 
ground-floor as a unit of accommodation, 
the accommodation in the occupation of 
the landlord and the tenant would together 
amount to one umt, namely the 
ground-floor as a whole. Therefore the 
objection that the order of eviction as 
passed by the authorities below could not 
have been so passed according to section 


10(3}(c) 1s without substance, [Para.7] 
‘Cases referred to:- 

Nd.Shafi v. Additional District and 
Sessions Judge, Allahabad, (1977)1 S.C. J. 


566: (1977)2 S.C.C.226: (1977)2 S.C.R.464: 
A.LrR.1977 S.C.836, M/s. M.Thirupgth2 
Nadar and Sons v., Dr.S.LeKantha Rao, 
ILL.R. (1981)1 Mad.128, 


T.V.Balakrishnan, for Petitioner. 
Nanicka K,Ramalingam,. for Respondent, 
The Court made the following 


ORDER:- The tenant has preferred this 
Civil Revision Petition against the orders 
of the authorities below directing his 
eviction from the premises in his occu- 
pation, on an application taken out by 
the respondent herein under section 
10(3}(c) of the Tamı) Nadu Buildings (Lease 
and Rent Control) Act, 18 of 1960, as 
amended by Act 23 of 1973 (hereinafter 
referred to as ‘the Act'}, The petitioner 
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is in occupation of a room in the ground-- 
floor measuring about 10 feet by 8 feet 
in door No.52, Krishnapuram 2nd street, 
wladurat City, belonging to the respondent 
herein. There ıs no dispute that the 
respondent ıs living with seven members 
of his family in the first floor portion 
of this building. According to the 
respondent, the two rooms and a kitchen 
available in the first-floor are incon- 
venient and insufficient to accommodate 
the members of his family and that water 
facilities are not available in the first 
floor. Besides, the respondent also stated 
that his widowed sister-in-law, who has 
been staying with him, has heart trouble 
and could not get up the staircase to 
reach the first-floor. Mith a view to 
secure the ground-floor for residential! 
purposes as and by way of additional 
accommodation, the respondent intimated 
two other tenants who were ın occupation 
of portions in the ground-floor and they 
had vacated, Subsequently, the respondent 
issued a notice on 22.11.1977 to the 
petuitoner, but the petitioner sent a reply 
Stating that the respondent was only 
desirous of securing increased rent and 
that the need was not bona fide. Alleging 
that the premises in the occupation of 
the petitioner was bona fide required by 
the respondent by way of additional 
accommodation for residential purposes 
and that no prejudice would be caused 
to the petitioner as he owned two other 
buildings, the respondent filed R.C.O.P. 


No.37 of 1978 before the Rent Controller 
(District Munsif) Madurar Town, praying 
for an order of eviction against the 
petitioner. 


2 In the statement ef objections filed 
by the petitioner, besides stating chat 
the requirement of the respondent was 
not bona fide, the petitioner pleaded that 
the premises had been leased out for a 
non-residential purpose and, therefore, 
the respondent cannot seek an order for 
eviction on the ground of his requirement 
by way of additional accommodation for 
residential purposes. It was also the 
further plea of the petitioner that the 
members of the farly of the respondent 
were all conveniently residing ın the 
first-floor portion and that accommodation 
would be sufficient and that the portion 
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in the occupation of the petitioner is not 
required by the respondent. The heart 
ailment from which the sister-in-law of 
the respondent was stated to be suffering 
was denied by the petitioner, Referring 
to the avatlability of toilet and water 
facilities in both the floors, the petitioner 
Stated that three rooms besides’ the 
non-residential portion were used by the 
respondent and there was no necessary 
to change it. The petitioner urged that 
he will be subjected to great hardship 
in the event of an order for eviction being 
passed and dened that the building owned 
by him can be put to non-residential user, 
Reiterating that the portion in the occupa- 
tion of the respondent was convenient 
and would suffice and characterising the 
requirement of the respondent as lacking 


in bona fides, the petitioner prayed for 
the dismissal of the application for 
eviction. 


3. Before the Rent Controller, on behalf 
of the respondent, Exhibits A-1 to A-7 
were marked and the respondent was 
examined as P.'¥.1, while, on behalf of 
the petitioner, he examined himself as 
RWI A Commissioner was deputed to 
make an inspection of the premises and 
he submitted a report and a plan and they 
were marked as Exhibits C-1 and C-2. 
On a consideration of the oral as well 
as the documentary evidence, the learned 
Rent Controller found that the requirement 
of the premises in the occupation of the 
petitioner by the respondent as and by 
way of additional accommodation is bona 
fides as the sister-in-law of the respondent, 
who had been hving with him, was suffering 
from congestive failure disabling her from 
climbing the upstairs. Rejecting the plea 
of the petitioner that a building occupied 
for non-residential purposes cannot be asked 
for as and by way of additional accom- 
modation for residential purposes, the 
learned Rent Controller found that such 
a requirenient could be countenanced under 
section 10(3){c) of the Act and that the 
consideration of relative hardship would 
not require the dismissal of the application 
for eviction as the hardship caused to 
the respondent by refusing to grant an 
order for eviction will be more than that 
caused to the petitioner by granting ıt. 
On these conclusions, an order for eviction 


Pi 
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was passed against the petitioner. 
Aggrieved by this, the petitioner preferred 
an appeal in C.M.A.No.47 of 1980 before 
the appellate authority (Additional Subordi- 
nate Judge), Madurai. On a consideration 
of the evidence, the appellate authority 
concurred with the conclusions of the 
learned Rent Controller and found that 
the requirement of the respondent for 
additional accommodation was bona fade 


and that there was no legal impediment 
in granting an order of eviction in his 
favour. In that view, the appeal was 
dismissed, It ıs the correctness of this 
order that ıs challenged in this Civil 
Revision Petition. 

4, The principal contention of the 


learned Counsel for the petitioner is that 
the premises in the occupation of the 
petitioner had been let out for non-resi- 
dential purposes and, therefore, the 
respondent cannot secure an order for 
eviction with reference to such a premises 
under section 10(3)(c) of the Act on the 
ground that ıt 1s required for residential 
purposes by way of additional accom- 
modation, In addition, the learned counsel 
submitted that the concept of a unit of 
accommodation made up of the portion 
in the occupation of the landlord and 
the tenant should be applied, and if so 
done, no order for eviction can be passed 
against the petitioner. Relance ın this 
connection was placed by the learned 
Counsel upon the decision of the Supreme 
Court in Md.Shafi v., Additional Duastrict 


and Sessions Judge, Allahabad, (1977)1 
S.C.J.566= (1977)2 S,C.C.226= (1977)2 
S.C.22.464= A.LR.1977 S.C.836. On the 
other hand, the learned counsel for the 
respondent subinitted, relying upon the 


features disclosed by the report of the 
Commissioner, that the application under 
section 10({3)(c) of the Act and the 
granting of relief thereunder were quite 
In order and ın accordance with the 
decision of the Division Bench of this 
Court in M/s.M.Thirupathi Nadar and Sons 
ve Dr.oSL.Kantha Rao, LL.R. (1981) Madras 
128 and, therefore no exception could 
be taken to the eviction order passed 
against the petitioner. It was also the 
further submission of the learned counsel 
for the respondent that though the idea 
of a unit of accommodation 1s alien under 


the provisions of the Act, which contains 
a definition of the word 'burtding', yet, 
even adopting that, either considering the 
entire premises or even the ground-floor 
alone as a umt, the claim of the 
respondent for additional accommodation 
of the premises in the occupation of the 
petitioner for residential purposes ıs fully 
justified, 


5, Thus, the main question which arises 
for consideration 1s, whether the order 
of eviction passed against the petitioner 
under Section 10(3)(c) of the Act could 
not have been so passed on the ground 
that the tenancy of the premises ın favour 


of the petitioner ıs for non-residential 
purposes, while the requirement of the 
respondent by way of additional accom- 


modation is for residential purposes, Though 
earlier there have been some decisions 
of this Court having a bearing upon that 
question, all those decisions came to be 
considered in the context of the maintain- 
ability of an application for eviction with 


reference to sections  10(3){a}{in) and 
10(3)(c) of the Act in M/s. M.Thirupathi 
Nadar and Sons v., ODr.S.L.Kantha Raos 


LL.R. (1981)1 Madras 128. In that decision, 
the landlord was residing in the first-floor 
of a building, while the tenant was in 
occupation of the ground-floor carrying 
on business. The application for eviction 
was filed both under sections 10(3)(a)(11) 
and 10(3)(c) of the Act as the landlord 
required the ground-floor portion for the 
purpose of running a dispensary. THE 
authorities below ordered eviction. In the 
Civil Revision Petition before this Court, 
the objection raised by the tenant was 
that Section 10(3)(c) of the Act alone would 
be applicable, in which case consideration 
of relative hardship would also be relevant 
and since there was neither plea nor 
evidence ın support thereof, the application 
for eviction should be dismissed, In the 
context of considering this objection, the 
scope and requirements of Section 19(3)(c) 
of the Act was elaborately considered. 
It was pointed out that in the earher 
decisions attention had not been paid to 
the qualifying words, "residential and 
non-residential" occurring in the beginning 
of section 10(3)(c) of the Act and that 
even if the word ‘building! occurring, in 
section 10(3)(c) of the Act 1s to be under- 
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stood differently from  ıts definition 
contained in section 2(2) of the Act, there 
is no test for ascertaining whether a 
building 1s a residential one_or a non-resi- 
dential one and that before section 10(3)(c) 
of the Act 1s invoked, ıt ıs imperative 
to make it clear whether a building is 
a residential one or a non-residential one, 
as the purpose for which additional 
accommodation ıs required- ıs inextricably 
bound up with, the nature of the building, 
Cimphasising the aforesaid aspects, ıt was 
laid down that section. 10(3)(c) of the 
Act has to be read distributively, one 
dealing with residential building and the 
other witn non-residential building. The 
Division Bench further proceeded to state 
that 1f so read, ıt will read as under with 
regard to residential building:- 

"A. landlord who 1s occupying only a 
part of a residential building, may, 
notwithstanding anything contained in 
clause (a), apply to the Controller fer 
an order directing any tenant occupying 
the whole or any portion of the reimain- 


ing part of the building to put the 
landlord ın possession thereof, if he 
requires’ additional accommodation for 


residential purposes." 


and as follows in so far as non-residential 
buildings are concerned: 


"A landlord who ıs occupying only a 
part of a non-residential building, may, 
notwithstanding anything contained ın 
“clause (a), apply to the Controller for 
an order directing any tenant occupying 


the whole or any portion of the 
remaining part of te building to put 
the landlord ın possession thereof, 1f 


he requires additional accommodation 
for purposes of a business which he 
is Carrying on." 
rurther, the scope of section 10(3)(c) of 
the Act has been stated to be as follows:- 


"Whatever meaning we attribute’ to 
the word "Building" occurring ın section 
10(3)(c), before section 10(3)(c) can 
be invoked, the first-~thing that has 
to be ascertained 1s whether the building 
ıs a residential building or a non-rest- 
dential building. If ıt 1s a residential 


THE MADRAS LAW JOURNAL REPORTS 


{1985 


building, the landlord can _ obtain 


additional accominodation only for the 


purpose of his residence. If it ıs a 
non-residential building, the landlord — 
can obtain additional accommodation 


only for the purpose of the business 
which he 1s carrying on. This conclusion 
flows from the use of the two expres- 
sions occurring in the section. One ıs 
the expression "additional acconi- 
modation" and the other ıs the expres- 
sion "as the case may be". The word 
"additional" ıs in common use and its 
meaning is very well understood by 
people generally as being soinething 
that 1s added to or put into a thing 
already in existence Having regard 
to the dichotomy between the residen- 
tial building and the _ non-residential 
building expressly provided for in the 
sub-section itself, eviction can be sought 
only for the purpose of residence if 
the building is a residential building 
and only for the purpose of carrying 


on as: business if the building ıs a 
non-residential one." 
Later, the Bench pointed out that for 


invoking section 10(3)(c) of the Act, the 


following conditions must be satisfied:- 
"In the case of a residential building 
additional accommodation can be 
obtained only for residential purpose. 
In the case of a non-residential building 
additional accommodation can be 
obtained only for purposes of business 
which the landlord ıs carrying on." 


Finally, it was pointed out that section 
10(3)(c) of the Act did not have any appli- 
cation in that case because the landlord 
did not require additional accommodation 
for purposes of residence, but wanted ıt 
for running his dispensary. It 1s significant 
that even according to the decision of 
the Division Bench, the user to which the 
premises ıs put by the tenant ıs not a 
determining or decisive factor ın the 
consideration of a request for additional 
accommodation under section 10(3)(c) of 
the Act, but it is the occupation of a 
part of a residential or -non-residential 
building by the landlord that would be 
relevant. 


6 It is in the light of the aforesaid 
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principles laid down by “the Division Bench 
that the propnety of the order of eviction 
passed in this case has to be viewed. 
There 1s no dispute that the entire first- 
floor ıs under the occupation of ihe 
respondent for residential purposes. The 
requirement by the respondent of the 
premises ın the occupation of the 
petitioner as and by way of additional 
accommodation ıs also for residential 
purposes. Exhibit C-l, the report of the 
Commissioner, shows that even m the 
ground-floor, immediately west of the 
premises in the occupation of the 
petitioner, the portion delincared EF Chi 
in the plan is uscd for purposes of 
residence. In paragraph 5 of Exhibit C-i, 
the Commissioner has stated that a Godrej 


and wooden bureau, a sofa-cum-bed and 
a sewing machine were all found and an 
old woman was also found sitting inside 
the room. [The other features revealed 


by the report of the Commussioner clearly 
make out that the building ın question 
is a residential building. With reference 
to such a building, the respondent 1s in 
occupation of the entire first-floor and 
also the other areas in the ground floor. 
Applying the considerations laid down 
in the decision of the Division Bench 
referred to earlier, it 1s at once obvious 
that the building bemg a residential one, 
which in part ıs also in the occupation 
of the respondent for residential purposes, 
there cannot be any objection whatever 
to the passing of an order for eviction 
agaist the petitioner under section 
10(3){c) of the Act. 

consideration the 
based upon the concept of a 
umt of accommodation referred to m 
the decision of the Supreme Court in 
VdeShag v. Additonal District and Sessions 


T. That leaves. for 


argurient 


Judge, Allahabad, (1977)! S.C. J.566= 
A.J.P.1877 S.C.836. In that case, the 
Supreme Court considered Explanation 


(IV) to section 21(1) of the U.P.Urban 
Building (Regulation of Letting, Rent and 
Tviction) Act, 13 of 1972, Under section 
3(:) of that Act, the word ‘building’ had 
been defined in a manner which ‘s very 
different from the definition contained 
in section 2(2) of the Act. Further, under 
that Act, there 1S no provision similar 
to section 10(3)(c) of the Act. The Expla- 


ans 


nation which came up for interpretation 
before the Supreme Court related to one 
instance of conclusive proof that the 
building 1s required bona fide by the land- 
lord and that was in a case where the 
building under tenancy was a part of a 
building, the remaimimg part whereof was 
in the occupation of the landiord for 
residential purposes. Under section 10(3)(c) 
of the Act, though the words, "building 
under tenancy" have not been used, yet, 
it 1s provided that the order for eviction 
should direct the tenant to put the landlord 
in possession of the whole or any portion 
of the remaining part of the building. In 
section 10(3)(c}) of the Act, the word, 
'building' has been used twice and it was 
with reference to the use of tnis word 
‘building’ in section 10(3Xc) of the Act, 
for the first time the Division Bench 
pointed out that the definition under 
Sections 2(2) of the Act would not be 
applicable, for, a part of the building under 
the occupation of thé landlord would not 
fall under the definition of “building” under 
the Act and, therefore, ıt has to be 
ascertained whether that part of the 
building in the occupation of the landlord 
is residential or non-residential. The word 
‘building! occurring in the eapression, “any 
portion of the renaming part of the 
building" in section 10{3)(ch of the Act 
may have reference to the accommodation 
under tenancy. owever, section  10(3)(c) 
of the Act does not indicate a rule of 
conclusive presumption as was the case 
under Explanation (IV) to section #1(1) 
of the U.P.Urban Buildings (Regulation 
of lettinz, -Rent and Evictson) Act, 15 
of 1972. Fven ow the assumption that the 


considerations laid down in the decision 
of the Supreme Court would apply to 
section 10(3Xc) of the Act, that also 


appears to be satisfied in this case, for, 
it 1s pointed out by the Supreme Court 
that the question which should be asked 
is whether the accommodation under the 


tenancy and the accommodation ım the 
occupation of the landlord together 
constitute one wit of accommodation. 


In this case, as pointed out earlier, there 
is no dispute that the entire first-floor 
as well as part of the ground-flocr is under 
the occupation of the landlord. Indeed, 
the petitioner, m the course of cross- 
examination as R.W.!, candidly admitted 
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that the portion marked EF GH in the 
Commissioner's plan in the ground-floor 
had been occupied by the sister-in-law 
of the respondent, who had lost her 
husband and had been staying with the 
respondent for 15 years, Taking into 
account the accommodation available with 
the tenant and the other accommodation 
with the landlord together they will 
constitute the entirety of the house, 
which, undoubtedly, ıs one unit of 
accommodation, for, there ıs no dispute 
that apart from the petitioner, there are 
no other tenants in the ground-floor. Even 
excluding the first-floor and taking into 
account only the ground-floor as a unit 
of accommodation, the accommodation 
in the occupation of the landlord and 
the tenant would together amount to one 


unit, namely, the ground-floor as a whole. | 


Therefore, even on the assumption that 
the considerations which were applied 
by the Supreme Court in the case arising 
under the provisions of the U.P.Urban 
Buildings (Regulation of Letting, Rent 
and Eviction) Act, 13 of 1972, are appli- 
cable here, that ıs satisfied, Therefore, 
the objection of the petitioner that the 
order for eviction as passed by the 
authorities below could not have been 
so passed according to section 10(3}(c} 
of the Act is without substance, 

3. There 18 overwhelming evidence to 
show that the © sister-in-law of the 
respondent is a _ heart patient suffering 
from congestive failure and that it ıs 
diffiguit for her to move upstairs, which 
necessitates her staying downstairs. Having 
regard to the size of the family of the 
respondent, the existing a accommodation 
available in the first-floor of the premises 
appears to be inadequate and insufficient. 
There 1s, therefore, no doubt that the 
authorities below were right in concluding 
that the requirement of the respondent 
was bona fide. No argument was addressed 
before this Court touching upon the 
question of relative hardship. In any event, 
it has been found by the authorities below 
that the petitioner owns buildings of his 
own and that ıt would not be difficult 
for him to find alternative accommodation. 
It is not the case of the petitioner that 
ıt is impossible to secure accommodation 
similar to the one now under hts occupa- 


THE MADRAS LAW JOURNAL REPORTS 


[1985 
tion. The authorities below, therefore, 
rightly concluded that the hardship on 
the petitioner will not outweigh the 


advantages to the landlord by granting 
an order of eviction in his favour. There- 
is thus absolutely no illegality or irregular- 
ity in the order passed by the authorities 
below meriting interference in the exercise 
of the revisional jurisdiction under section 
25 of the Act. Consequently, the order 
of eviction passed against the petitioner 
by the authorities below is upheld and 
the Civil Revision Petition is dismissed 
with costs. 


9 The tearned Counsel for the petitioner 
prays that the petitioner may be granted 
sometime to vacate and hand over vacant 
possession of the premises in his occupation 
to the respondent and the learned counsel 
for the respondent has no objection to 
grant three months’ time to the petitioner 
for doimg so. Accordingly, the petitioner 


„1s granted three months time from this 


day to vacate and hand over vacant. posses- 
sion of the premises ın his occupation 
to the respondent, but this will be subject 
to the condition that the petitioner should 
file an unconditional affidavit of under- 
taking to that effect before this Court 
within a week from this day, failing which 
the order of eviction can be put into 
execution forthwith. 


R iSo 


Petition dismissed. 


Il | Appavoo Nadar v. 


IN THE HIGH COURT OF JUDICATURE 
AT MADRAS, 


Present:- S.Mohan and S.Nainar Sundaram, 
JJe l , 


*Appeal No.935 of 1978. 18th April,1985. 


Appavoo Nadar Appellant* 


ve 


Chellian Nadar and others Respondents. 
(A) Contract Act (9 of 1872), section 
70 - Conditions for invoking - .Suit 
for specific performance of an oral 
agreement of sale - Oral agreement found 
to be not true - Payment of Rs.50,000/- 
towards sale consideration found true 
- Specific performance negatived - 
Refund of money paid ordered. 


(B) Unjust enrichment, doctrine of - 
Explained. . 


The conditions to be satisfied for invoking 
the aid of section 70 of the Indtan 
Contract Act are three-fold:- 


First, a person must lawfully do anything 
for another person or deliver anything 
to him. Second, the person so doing must 
have done it with no intention to do so 
gratuitously. Thirdly, the other person must 
have enjoyed the benefit thereof. If these 
conditions stand fulfilled then the tatter 
is bound to make compensation to the 
former in respect of or to restore the 
thing so done or delivered, {[Para.11] 


In the instant case apparently, the three 
ingredients stand satisfied, The plaintiff 
had delivered a draft for Rs.50,000/- to 
the first defendant. It was clear that the 
plaintiff certainly had not done it with 
a gratuitous intention, The plaintiff would 
Say that the payment was ın pursuance 
of an agreement of sale. But it ıs found 
that the agreement of sale as such stood 
unsubstantiated, Yet, the fact remains 
that the payment of Rs.50,000/- was not 
certainly a gratuitous payment. Thirdly, 
the defendant did enjoy the benefit of 


this payment of Rs.50,000/-. [Para.16] 
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The basis for the liability to pay back 
or to compensate under section 70 is not 
either a subsisting or an ineffective or 
an unenforceable contract, but the absence 
of a contract and de hors it on voluntary 
acceptance and enjoyment of the thing 
done. [Para.20] 


The principle under section 70 of the Act 
has no foundation. ın contract. Ít 
adumbrates the equitable principles inhibit- 
ing unjust enrichment and enabling the 
Court to order restitution. The principles 
may come into play even when there was 
a contract which proved abortive and 
ineffective. Even then relief could be asked 
for and granted not on the ground that 
there was a contract, but on the principle 
that no man should unjustly enrich himself 
without compensating for the same to 
the other, who gave the benefit and 
disgorging what he received, when what 
he received was not paid or delivered 
gratuitously. In order to maintain. the 
action, it ıs not essential that the money 
sought to be relevant should have been 
received by the defendant under such 
circumstances so as to create a privity 
between him and the plaintiff. The Court 
Imposes an obligation to repay, on the 
defendant, on the ground that it ıs just 
and reasonable to do so. This obligation 
1s independant of any consent or intention 
of the parties or any privity of contract, 
and this obligation has got the foundation 
only in equity. It is only the equitable 
principle which has found expression@izx 
section 70 of the Act. [Para.22} 


Section 70 woukl cover the case of 
payment of money. The set of expressions 
"delivers anything to him" is of wide 
amplitude and would certainly cover a 
case of delivery of money. [Para.28] 


In view of the legal position, there 1s no 


difficulty in according the rehef of 
repayment of the money paid by the 
plaintiff when there is no factual 


impediment in the way. 
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The Judgment of the Court was delivered 
by 


Nainar Sundaram, J.:~ The 
O.S.No.15 of 1977 on the file of the 
Subordinate Judge of Kuzhithurai, is the 
appellant in this appeal. The respondents 
are the defendants in the suit. The suit 
was laid for specific performance of an 
agreement of sale or, in the alternative, 
for recovery of the sum of Rs.80,000/-, 
The allegations on the basis of which the 


plaintiff In 


plaintiff wanteac the reliefs may be set 
out as follows On 18.5.1976, the first 
defendant orally agreed to sell the suit 


property to the plaintiff for a consideration 
of Rs.80,000/-. In pursuance of the saia 
agreement, the plaintiff paid a sum of 
Rs.30,000/- in cash on 18,6.1976. He also 
paid another sum of Rs,50,000/- on 
21.6.1976 by a draft as per Pay Order 
No.l028 of the Union Bank of India, 
Marthandam. The said draft was encashed 
by the first defendant on 23.6.1976. As 
the piaintiff's daughter was proposed for 
marriage to the first defendant's son, the 
piaintiff did not get the sale deed executed 
immediately. After the marriage, the 
plaintiff was pressing the first defendant 
to execute the sale deed on various 
occasions, Ultimately on 2.10.1976, the 
plaintiff pressed the first defendant to 
return the amount or to execute the sale 
deed and there was a wordy altercation 
between the plaintiff and the first 
defendant, but the first defendant did not 
yield to the request of the plaintiff but 
ill-treated his daughter and sent her away, 
Das, Dasayyan, Kamalam, Elias, Sivag- 
nanam, John James and Velappan were 
present at the time of the oral agreement 
for sale. In spite of notices dated 
23.10.1976 and 23.11.1976, the first 
defendant has not executed the sale deed. 
On 2,141,1976, the first defendant sent 
a reply through his counsel raising false 
allegations. The plaintuff ıs entitled to 
get a sale deed executed and registered 
in his favour by the defendants and to 
get a decree ffor specific performance 
of the agreement of sale entered into 
on 18.5.1976 and for recovery of the suit 
property from the defendants. If, however, 
the Court ıs of the opimon that the 


bat 
p 
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plaintiff ıs not entitled to specific perform- 
ance of the agreement of sale of the suit 
property, the defendants may be directed 
to pay the plaintiff the sum of Rs.80,000/- 
with future interest at the rate of 6 per 
cent per annum. Defendants 2 to 4 are 
the children of the first defendant. 
Subsequent to the notice dated 23,10,1976 
issued by the plaintiff to the first 
defendant, the first defendant alienated 
the sult property to defendants 2 to 4. 


2. The written statement of the first 
defendant ran as follows: The allegation 
that the first defendant agreed to sell 
the sut property in favour of the plaintiff 
for [s.80,000/- -ıs false and the further 
allegation that the first defendant received 
an advance of Rs.30,006/- 1s also denied, 
In connection with the marriage of the 
first defendant's son, who is an advocate, 
with the plaintiff's daughter, ıt was agreed 
by the platwnaff that he shall pay 
Rs.50,000/- to the first defendant for the 
purpose of defraying the marriage expenses 
as well as for conveying a suitable property 
by the first defendant in favour of the 
plaintiff's daughter. Accordingly, the 
plaintiff gave the draft for Rs.50,006/- 
in favour of the first defendant cn 
23.6.1976, the date of the draft bemg 
21.6.1976. As per that agreement, the 
first defendant executed a sale deed of 
a property consisting of nearly 1.75 acres 
of coconut garden and 1.50 acres of rubber 
plantation ın favour of the plaintiff's 
daughter on 23.6,1976 itself. In the sale 
deéd, the consideration was mentioned 
less to save registration expenses. It was 
the plaintiff who spent for the registration 
of the document. Because he had to meet 
the expenses, the plaintiff suggested that 
the consideration can be given at a low 
figure and the document be registered 
in Kulathoor Sub. Registrar's Office in 
Kerala. The ailegation that the plaintiff 
was pressing the first defendant to return 
the amount or to execute the sale deed 
is without basis. There was no uil-treatment 
of the plaintiff's daughter, nor did the 
first defendant send her away. The draft 
for Rs.50,000/- was received and the 
amount was utilised in the manner referred 
to above. The other allegation with regard 
to the wordy altercatin between the 
plaintiff and the first defendant is also 


No amount 1s due from the first 
to the plaintiff. There was no 
demand on 2.10.1976 as alleged, The 
averment that the persons mentioned im 
the plaint were present at the time of 
the alleged oral agreement 1s false and 
1s denied. The plaintiff is not entitled 
to any relief and the claim for specific 
performance :s without basis. The descrip- 
tion of the property 1s vague, ¢rroneous 
and misleading. In the additional written 
statement, the first defendant attacked 
the alternative claim for the return of 
Rs.80,000/- by stating that so far as there 
was no agreement to sell the property, 
the question of return of Rs.80,000/- does 
not arise, The only amount received was 
Rs.50,000/- and the first defendant 
reiterated in his additional written state- 
inent the circumstances under which and 
the purposes for which the said amount 
was received as set out in his original 


dented. 
defendant 


writ ten statement, 


to 4 also contested 
adopting the written 
first defendant, these 
defendants wanted to mamtain the alie- 
nation in the form of settlements in their 
favour effected by the first defendant. 


3e Defendants 2 
the surte Besides 
statement of the 


4, The pleadings put forcth by the parties 
led the Court below to formulate the 
following issues: 


l. Whether the plaintiff paid Rs,30,000/- 


on 18.6.1976 as alleged? - 

2. Whether the oral agreement to sell 
claimed by the psaintiff is true? 

3. Is the plaintiff entitled to specific 
performance? 


4, To what rehef? 

Additional issue framed on 23.6.1977: 

l. Is ıt true that the detendant scld his 
properties to the plaintiff's daughter for 
Rs.5G6,000/-? 

Additional issued framed on 14.10.1977: 


i. Whether the defendant 
Rs.80,000/- from the piaintiff? 


has received 


an +” haa La 


~~ 
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2. Whether the alternative claim for the 
return of Rs.80,000/~ with interest ıs 
tenable in case the court is of the opinion 
that the plaintiff is not entitled to specific 
performance of the contract for sale of 
the suit property? 


3. Whether the plaint schedule property 
belonged to the defendant? 


The parties placed their evidence, oral 
and documentary. The court below assessed 
the evidence and on issues No.l and 2, 
Additional issue No.l framed on 23.6.1977 
and Additional issues Nos.l and 2 framed 
on 14.10.1977, held that the claim of the 
plaintiff that he paid Rs.30,000/- on 
18.6.1976 ıs not proved; that the oral 
agreement of sale, claimed by the plaintiff 
is not true; that the claim of the first 
defendant that he sold his properties to 
the plaintiff's daughter out of the, amount 
received, namely, Rs.50,000/- from the 
plaintiff ıs true; that the plaintiff failed 
to establish that the defendant received 
Rs.80,000/- for the alleged agreement of 
sale; and that the plaintiff is not entitled 
to the relief on the alternative claim for 
the return of Rs.80,000/- with interest. 
On additional issue No.3 framed on 
14.10.1977, the Court below held that the 
suit property did belong to the first 
defendant. On issues Nos.3 and 4, the 
Court below held that the plaintiff ıs not 
entitled to the relief of specific perform- 
ance and the plaintiff is also not entitled 
tomany relief in the suit. As a result, 
the suit of the plaintiff was dismissed 
with costs..This appeal ıs directed against 


the judgment and decree of the Court 
below. p 
3. Mr. S.Chellaswamı, learned Counsel 


appearing for the _ plaintiff, appellant 
herein, would first endeavour to demons- 
trate that there was in fact an agreement 
of sale on 18.5.1976; and pursuant to such 
an agreement of sale, a sum of Rs.30,000/- 
was paid in cash on 18.6.1976 and a further 
sum of Rs.50,000/- was paid by a draft 
on 21.6.1976 and hence, his client is prima 
facie entitled to the relef of specific 
performance of the agreement of sale. 
In the alternative, learned Counsel for 
the plaintiff would contend that even if 
this court should not accept the case of 
the plaintiff with regard to the agreement 
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of sale, this Court must countenance the 
case of the plaintiff for the return of 
the sum of Rs.80,000/- to the plaintiff. 
As against these contentions put forth 
on behalf of the plaintiff, Mr. T.R.Raja- 
gopalan, learned Counsel for the 
defendants, respondents herein, would 
submit that the materials placed ın the 
case do not make out a case of an 
agreement of sale as alleged by the 
plaintiff and hence, the plaintiff could 
not get specific performance of the 
agreement of sale at all, With regard to 
the alternative prayer for the return of 
the sum of Rs.80,000/- learned Counsel 
for the defendants would contend that 
the payment of Rs.30,000/- ın cash alleged 
by the plaintiff has not been substantiated 
at all and with regard to the payment 
of Rs.50,000/-, the case of the first 
defendant that it was so paid to defray 
the marriage expenses of the plaintiff's 
daughter to the first defendant's son and 
for giving a property in favour of the 
plaintiff's daughter deserves acceptance 
since such a case has been made out on 
evidence. Learned counsel for the 
defendants would also contend that the 
legal basis of the alternative prayer for 
the return of the money has not at all 
been set out in the plaint and in the 
absence of specific pleadings, this Court 
shall not proceed to countenance such 
an alternative prayer for the refund of 
the money. The submissions made by both 
the sides lead us to concentrate on three 
questions for which answers have got to 
be found one way or the other, both on 
assessment of facts as well as the law. 
The first question 1s as to whether there 
was an agreement of sale on 18.5.1976 
as alleged by the plaintiff. If the first 
question 1S answered in favour of the 
plaintiff, accepting his case in toto, the 
other two questions imay not arise for 
consideration. If, however, the first question 
1s to be answered in the negative, then, 
the other two questions follow. The second 
question ıs, whether there was a payment 
of Rs.30,000/- in cash on 18.6.1976. There 
is no dispute about the payment of 
Rs.50,000/- by draft, though there ıs a 
controversy with regard to the purpose 
for which it was paid and this controversy 
requires advertence to and scrutiny while 
considering the third question. The third 
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question ıs as to whether the plaintiff 
is entitled to get a return of the sum 
of Rs.80,000/- or Rs.50,000/-, as the case 
may be. 


6 Coming to the first quesf'n, the 


plamtiff covets secie performance of 

an agreement of sale stated to have been 

catered into by hım with the first 

defendant on 18.5.1976. Was there such 

an agreement as pleaded by the plaintiff 
case? 


in the present 
* * * Discussion of evidence omitted.. 


7. Hence, we have to eschew and 
discountenance the plea of the plaintiff 
for specific performance of the alleged 
oral agreement of sale stated to have 
been entered into on 18.5.1976. 


8 Mr. S.Chellaswami, learned Counsel 
for the plaintiff, would plead that if this 
court should choose not to accept the 
case of the plaintiff that there was an 
oral agreement of sale on 18.5.1976, this 
Court should at least direct the first 
defendant to refund the sum of Rs.80,000/- 
parted with by the plaintiff to the first 
defendant. Learned counsel would like 
to support this prayer on principles of 
equity found countenance ın statute law 
also, Before we advert to this question, 
we must be convinced that the plaintiff 
did part with the sum of Rs.80,000/- to 
the first defendant. Only when this ıs 
accepted, there may be need to examine 
the question as to whether the plaintiff 
can claim back the amount paid. We may 
straightaway point out that with regard 
to the payment of Rs.50,000/- by bank 
draft dated 21.6.1976, such payment ıs 
admitted by the first defendant, though 
the first defendant would contend that 
ıt was meant to serve different purposes 
and such purposes got factually served 
and hence, there 1s no warrant for 
Claiming refund. But the factum of receipt 
of Rs.50,000/- by bank draft ıs the admit- 
ted position. Hence, we have to examine 
as to whether the payment of the other 
sum of Rs.30,000/- stated to have been 
‘made by the plaintiff to the first 
defendant in cash on 18.6.1976 1s true, 


* * * Discussion of evidence omitted, 


- 


9. The case of the plaintiff ın this 
regard is totally unacceptable to us and 
no conviction has been brought to aur 
mind on the evidence placed Ñ the case 


-wi 
Chiri 


that the nlaæantiii did nart with thie 


of Rs.30,000/- on 18.6.1976, as pleaded 
by him. Hence, we have to negative this 
case of the plaintiff. 


10, With regard to the sum of 
Rs.50,000/-, we have already found that 
there was a payment, which stands esta- 
blished by evidence and which 1s also the 
admitted position, Of course, the first 
defendant would plead that the said sum 
of Rs.50,000/- was paid to serve specified 
purposes and it got adjusted and dischar- 
ged. If this plea of the first defendant 
is eschewed, then the question that will 
arise for consideration is ~- can the plaintiff 
in the present suit claim the refund of 
atleast the sum of Rs,50,000/-2? We must 
Straightaway point out that we are not 
accepting the plea of the first defendant 
that this sum of Rs.50,000/- was paid to 
meet different exigencies and got dischar- 
ged and we shall give our reasons therefor 


shortly. We are proceeding on the basis: 


that this sum of Rs.50,000/- was parted 
with by tHe plaintiff to the first defendant . 
and the first defendant did enjoy the 
benefit of this sum of Rs.50,000/-, 


11, Mr. S.Chellaswami, learned Counsel 
for the plaintiff, would lke to support 
the claim of the plaintiff for the refure 
of the moneys paid, under the equitable 
principles prohibiting unjust enrichment 
and countenancing, restitution which 
principles are the inspiration behind section 
70 of the Indian Contract Act, hereinafter 
referred to as the Act. Section 70 of the 
Act reads as follows: 


"Where a person lawfully does anything 
for another person, or delivers anything 
to him not intending to do so gratui- 
tously, and such other person enjoys 
the benefit thereof, the latter ıs bound 
to make compensation to the former 
In respect of, or to restore, the thing 
so done or delivered," 


The conditions to be satisfied for invoking 
the aid of section 70 of the Act are 


three-fold. First, a person must lawfully 
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do anything for anothe: person or deliver 
anything to hin. Second the person so 
doing must have done it with no intention 
to do so gratuitously. Third, the other 
person muS. have enjoyed the benefit 


thereof. If these three condttrons stand 


Tultitied, tnen the atter Id oul: t LU Mase 
compensation to the former ın respect 
of or to restore the thing so done or 
delivered. In State of Wes Bengal ve 
B.K.Mondal and Sons A.I.R.1962 5.C.779, 
with regard to the conditions to be fulfil- 


led, ıt was observed as follows. 


"It as plain that three conditions must 
be satisfied before this section can 
be invoked. The first condition is that 
a person should lawfully do something 
for another person or deliver something 
to hun. The second condition is that 
in doing the said thing or delhvering 
the said thing he must not intend to 
act gratuitously,, and the third “is that 
the other person for whom something 


is done or to whom something 1s 
delivered must enjoy the benefit 
thereof. ‘Yhen these conditions are satıs- 


fied section 70 imposes upon the latter 
person the lability to make compensa- 
tion to the former m respect of, or 
to restore, the thing so ‘done or 
delivered.” Page 786, 


32. In Mulamchand v.e M.P.State, {1968)3 
S.C.R.214. A.1R.1968 S.C.1218, the neces- 
sity to have the three conditions satisfied 
was adverted to in the following terms: 


"But if money ıs depositea and goods 
are supplied or if services are rendered 
in terms of the Void contract, the 
provisions of section 70 of the Indian 
Contract Act may be applicable. In 
other words, 1f the conditions imposed 
by section 70 of the Indian Contract 
Act are satisfied then the provisions 
Of that section can be tmvoked by the 
aggrieved party to the void contract. 
The first condition is that a person 
should lawfully de something for another 


person or deliver something to him, 
the second condition 1s that in doing 
the said thing or delivering the said 


thing ne must not intend to act gratul- 
tously, and the third condition ıs that 
the other person for whom something 
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is done or to whom something ıs 
delivered must enjoy the benefit there- 


of. If these conditions are satisfied 
section 70 imposes upon the latter 
person the lability to make compen- 


the former in 
to restore, 


ssrion to 


On 


respect of, 
the thing so done or 


delivered." Pages 221-222, 
13, In Ramaboyan and anotner vw. State 
of Tamil Nadu, A.S.No.99 of 1970, 
judgment dated 31.10.1974 - concisely 
reported in (1974) TNLJ 495 a Pench of 


this Court, consisting of Ramaprasada Rao, 
je as he then was, and Ratnavel Pandian, 
J. recapittulated the three limbs of section 
70 of the Act in the tollowing terms: 
"e. section 70 postulates three limbs, 
The first one is a person lawfully does 
anything for another or delivers anything 
to him. The second 1s that he does 
so or delivers so not intending to do 
so gratuitously, And the third ıs that 
the other person enjoys the benefit 
thereof, If all the limbs postulated in 
the section are cumulatively and 
concurrently satisfied, then the law 
imposes a quasi contract as between 
these two persons and compels the other 
person to make compensation to the 
irst person in respect of such thing 
done or thing delivered by che former 
to the later.’ Pages 496-497. 
14, in Madasaniz Nadar vy. Viurudunagar 
Municipality, (1977)1 MLL J.257= LLR. 
(1977)1 Mad.261= 90 L.\Y.72= A.LR.1977 
Madras 147, the very same Bench reiterated 
the fulfilment of the three conditions 
before there could be an invocation of 
section 70 of the act. 


15. In Umon of India v. Sita Ram, (1976)4 
§.C.C.505= (1977}1 S.C.R.979= A.I.R.1977 
5.C,329, the three ingredients to support 
the cause of act:on under secticn 70 of 
the ct and their significance were 
adverted to in the following terms: 


"The three ingredients toa support the 
cause of action under section 70 of 
the Indian Contract Act are these: 
First, the goods are to be detivered 
lawfully or anything has to be done 
for another person lawfully. Second, 


IT] 
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the thing done or the goods delivered \right stated the legal position as follow 
~ i 


is so done or delivered ‘not intending 
to do so gratuitously.’ Third, the person 
to who:n the goods are delivered ‘enjoys 
the benfit thereof.' It 1s only when 
the three ingredients are pleaded in 
the plaint that a cause of action 1s 
constituted under section 70 of the 
Indian Contract Act. If any plaintiff 
pleads the three ingredients and proves 
the three features the defendant 1s 
then bound to make compensation in 
respect of or to restore the things so 
done or delivered." Page 330 


16. Apparently the three ingredients 
de stand satisfied in the present case. 
The plaintiff had delivered the draft for 
Rs.50,000/- to the first defendant. The 
plaintiff certainly had not done it with 
a gratuitous intention. Of | course, the 
plaintiff would say that the payment was 
ın pursuance of an agreement of sale. 
But we have found that the agreement 
as such stands unsubstantiated. Yet, the 
fact remains that the payment of 
Rs.50,000/- was not -certainly a gratuitious 
payment. Thirdly, the defendant did enjoy 
the benefit of this payment of Rs,50,000/-. 
His case of payment towards different 
purposes and discharge of the sum of 
Rs,50,000/- is not being accepted by us 
for reasons to be expressed hereinafter. 
Hence we would be inclined to order 
refund of this sum of Rs,50,000/- to the 
plaintiff. But before we countenance this 
claim, we have to advert to and dispel 
certain contentions, which have been 
conceived of and expressed before us by 
the learned Counsel for the defendants 
as coming in the way of this Court 
granting this relief. One such contention 
that was advanced by Mr. T.R.Rajagopalan, 
learned Counsel for the defendants, 1s 
that the principles under section 70 of 
the Act could be invoked only when there 
was in fact a contract, the result of 
consensus between the parties, but the 
contract could not be enforced for one 
reason or another, or becomes invalid 
and according to the learned Counsel, 
then only the plaintiff could fall back 
upon section 70 of the Act to get the 
relief of restitution. We are not able to 
subscribe our support to this theory. In 
Fibrosa v. Fairbairn, (1943) A.C.32 Lord 


AAT T OA 


"any civilised system of law 1s bo! 
to provide remedies for cases of w 
has been called unjust enrichment 
unjust benefit, that ıs, to prevent 
man from retaining the money of, 
some benefit derived from, anot 
which it is against conscience that 
should keep. Such remedies in Eng 
Law are generally different fı 
remedies in contract or ın tort, 
are now recognised to fall within 
third category of the common law wt 
has been called quasi-contract or re 
tution." 

In Nelson v. Larholt, (1948)1 K.B.330, I 

Denning observed as follows: 


"It ıs no longer appropriate to < 
a distinction between law and eq 
Prineiples have now to be stated 
ə the lhght of their combined effect. 
is ıt necessary to canvass the nice 
of the old forms of action. Reme 
now depend on the substance of 
right, not on whether they can be fi 
into a particular framework, The 1 
here is not peculiar to equity 
contract or tort, but falls natu 
within the important category of c 
where the court orders restitutio! 
the justice of the case so, requires." 


In Mulamchand v. M.P.State, (1968)3 S.í 
214= A.I.R.1968 S.C.1218, the observat 
of Lord Wright and of Lord Denr 
extracted above, were adverted to 
it was further observed as follows: 

@ 


t". The important point to noticc 
that in a case falling under sec 
70 the person. doing something 
another or delivering something 
another cannot sue for the spe 
performance of the contract, nor 
for damages for the breach of 
contract, for the simple reason 
there 1s no contract between him 
the other person for whom he 
something or to whom he del: 
something. So where a claim 
compensation is made by one pe 
against another under section 70 
is not on the basis of any subsi: 
contract between the parties but 
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a different kind of obligation. The 
juristic basis of the obligation ın such 
a case 1s not founded upon any contract 
or tort but upon a third category of 
law, namely, quasi contract or resti- 
tution.” Page.222 


17, In Hansraj Gupta and Company v. 
Umon of India, (1973)2 S.C. SY. R. D09= 
(1973)2 S.C.C.637= A.LR.1973 S.C.2724, 


it has been countenanced that the lability 


under section 70 of the Act arises on 
equitable grounds, even though express 
agreement or a contract may not be 
proved, 

18%. In Madasami Nadar v. Virudhunagar 


Municipality, (1977)1 NM.L.J.257= A.1.R.1977 


tiadras 147, Ramaprasada Rao, J. as he 
taen was, and Ratnavel Pandan, J. 
summed up the position under section 


70 of the Act im the following terms: 


"From the foregoing discussion, “it 1s 
clear that in order to rest a claime 
under section 70 of the Contract Act, 
there need not be a pre-existing legal 
obligation on the part of the claimant 
to supply or to serve. So long as it 
IS not an officious over-bearance on 
the part of the plaintiff to mtermeddle 
and cause the supply to be made or 
Cause the work to be done, he can 
claim compensation provided he did 
make such supply or did the work not 
intending to do so or supply so, gratui- 


tously. If it is fairly clear that the 
plaintiff bona fade acted with the 
genuine intention of supplying the goods 
or doing the work, then if it ıs not 
intended to be a free or gratuitous 
act, he is bound to “be compensated 
by the other party for such an overt 


but sincere act done by the Initiating 
party did not go waste since the party 
against whom compensation 1s claimed 
did have the benefit of the supply of 
the goods or the performance of the 
work. So long as the act 1s not illegal 
the jurisdiction of the court to grant 
relief 1s always available so as to avoid 
unjust enrichment and also on the basis 
of an simples forging of a quasi 
contract between the two parties." Page. 
152. 

19. In Chitty on Contracts, Twenty-fifth 

edition, in the chapter dealing with resti- 
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under 
in 


tution, the passage 
veneral Principles, 
runs as follows: 


the heading, 
Paragraph 1964, 


"Where money has been paid under a 
transaction that 1s or becomes tneffect- 
ive the payer may recover the noney 
provided that the consideration for the 
payment has totally failed. Although 
the piinciple ıs not confined to 
contracts most of the cases are 
concerned with ineffective contracts." 


20. Ve are clear im our mind that the 
basis for the lability to pay back or ta 
compensate under section 70 of the Act 
is not either a subsisting or an ineffective 
and unenforceable contract, but the absence 
of a contract and de hors it on voluntary 
acceptance and enjoyment of the thing 
done. The Supreme Court, m State of West: 
Bengal v. B.Kwlfondal and Sons, A.1.R.1962 
S.C.779, while expounding the implication 
of the word 'lawfully' in section 70 of 
the Act, observed as follows. 


"elt 1s of course true that between 
the person claiming corapensation and 
the person against whom it 1s claimed 
some lawful relationship must subsist, 
for that is the implication of the use 
of the word ‘lawfully’ in section 70; 
but the said lawful relationship arises 
not because the party claiming compen- 
sation has done something for the party 
against whom the compensation ıs 
claimed but because what has been 
done by the former has been accepted 
and enjoyed by the latter, It ıs only 
when the latter accepts and enjoys 
what ts done by the former that a 
lawful relatidnship arises between the 
two and it ıs the existence of the said 
lawful relationship which = gives rise 
to the claim for compensation." Page.788 


The doing of a thing or delivering of a 
thing lawfully by one to another need not 
necessarily have the origin in a contract, 
which may prove abortive, but also ın 
other contingencies outside the sphere 
of contract. The terms of the section are 
indisputably wide, to clothe the Courts 
with the power and discretion to meet 
out substantial justice in those cases where 
there would be difficulties to demonstrate 


b- 
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the existence of any relationship traceable 
to a contract. Our attention has not been 
drawn to any authority, which has 
countenanced a proposition that the 
operation of section 70 of the Act should 
be confined only to those cases where 
there was, in fact, a contract, but which 
could not be fulfilled or implemented 
for one reason or another. The principle 
is not to be confined to contracts which 


have proved ineffective, although as per 
the passage ın Chitty on Contracts, 
extracted above, most of the cases may 


be concerned with ineffective contracts. 


21. In Union of India ve Lal Chand and 
Sons, A.LR.1967 Calcutta 310, Buijyayesh 
Miukherj, J. after adverting to the 
pronouncement of the Supreme Court in 
State of West Bengal v. B.K.Mondal and 
Sons, A.I.R.1962 S.C.779, held that the 
basis for section 70 of the Act is not 
a subsisting contract but just the opposite, 
absence of the contract, and its basis 
is something done by one for another 
coupling with the work so done having 
been accepted by the other. In Dominion 
of India v., Pretty Kumar,  A.l.R.1958 
Patna 203, C.P.Sinha, J. observed at page 
209 as follows: 


"1 This section, in my opimien, 1s not 
founded on contract but embodies the 
equitable principle of restitution and 
prevention of unjust enrichment." 


and Dayal, J. the other learned fudge, 
who constituted the Bench, expressed his 
concurrence for the above propostition. 


22. In our considered view, the principle 
under section 70 of the Act has no 
foundation in contract. It adumbrates the 
equitable principles inhibiting unjust 
enrichment and enabling the Court to 
order restitution. The principles may come 
tito play even when there was a contract 
which proved abortive and ineffective. 
Even then relief could be asked fur and 
| granted not on the ground that there was 
a contract, but on the principle that no 
man should unjustly enrich himself without 
conipensating .for_thc -same to the other, 
who gave the benefit and disgorging what 
he received, when what he received was 
not paid or delivered’ gratuitously. In 





order to maintain the action, it ıs not 
essential that the money sought to be 
recovered should have been received by 
the defendant under such circumstances 
sO as to create a privity between him 
and the plamtiff. The Court imposes an 
obligation to repay, on the defendant, on 
the ground that ıt is just and reasonable to 
do so. This obligation is independent of 
any consent or intention of parties or any 
privity of contract, and this obligation 
-has got the foundation only in equity. It 
is only this equitable principle which has 
found expression in section 70 of the Act. 


23% The doctrine of unjust enrichment 
was discussed by P.N.Ramaswami, J. in 
'Nityananda Mudahar v. Arunachalam Chet- 


tiar, (1953)71 LwwW.50= LL.R. (1958) Mad. 
233. In the light of English pronouncements 
and other treatises on the subject as well 
as pronounceinents of this country, the 
learned Judge summed up the position 
elm paragraph 20 of the judgment as follows: 


"To sum up. Bonus Judex secundun 
aequum et bonum Judicat aequtatem 
stricto Juri praefert - (Coke on Littleton 
24) - a good Judge decides according 
to Justice, and right and prefers equity 
to strict law. ‘I commend the fudge’ 
ahserved ‘ard Hoahart, 'that seems fme 
and inges:cus, so it tend to right and 
equity, and | condemn them that esther 
out of pleastre to show a subtle wit 
will destroy, or out of incuriousness 
or neghgence will not iabour to support, 
the act of the party by the art or act 
of the Jaw." Page 57 
24, In Nelize Waoshare v, Pierce Leslie 
and Company. (1560)2 M.L.J.a20l= LLR. 
(1960) Niaa.407= A.LR.1960 Madras 410, 
P.N.Ramaswami, J. and Anantanarayanan, 
J. as he then was, adverted to the origin 
and developrnent of the doctrine of unjust 
enrichmert in the following terms: 


"The doctrine of unjust enrichment was 
originally based in Engish Law upon 
the principle of assumpsitc or ‘had and 
received.’ It underwent certain changes 
through judicial interpretation, and came 
to be pased more and more on the 
doctrine of restitution. In India the 
principle was developed under sections 


188 


69 and 70 of the Contract Act, and 
it’ is generally recognised that these 
sections (sections 69 and 70) are much 
wider in scope than the doctrine as 
applied in England, and go far beyond 
It. 


25. In Thomas Abraham v., National Tyre 
and Rubber Company, (1973)3  S.C.C.458= 
A.I.R.1974 S.C.602, the Supreme Court 
observed as follows: 


"e It is an established principle of 
common law that an action for money 
had and received ıs a practical and 
useful instrument to prevent unjust 
enrichment. The law imphes an obliga- 
tion to repay the money which 1s an 
unjust benefit." Page.606 


26. Chitty on Contract, Twenty-fifth 
Edition, in the chapter dealing with the 
subject '‘restitution' in paragraph 1932, 
under the heading, Equity, observes as 
follows: e 


"The common law has not been alone 
ın providing a remedy for unjustifiable 
enrichment. Equity independently 
developed some principles which are 
aimed at the same result, viz., to force 
a man to disgorge property in his 
possession which rightly 'belongs' to 
the plaintiff.." 


27. In view of the above discussion of 
the legal position, we do not find any 
difficulty ın according the retief of 
repayment of the money paid by the 
plaintiff when there 3s no factual 
impediment ‘in the way. Once we do not 
accept the case of thé first defendant 
that the payment of Rs.50,000/- was 
meant “to serve different purposes and 
got discharged by the said purposes, and 
we are expressing the reasons therefor 
hereinafter, then it has got to be held 
that the defendant did receive and enjoy 
the benefit of the p*yment made by the 
plaintiff. Merely because we have eschewed 
the case of the plaintiff that there was 
an oral agreement of sale on 18.5.1976 
for want of substantiation of the same, 
we cannot shut our eyes to the factum 
of payment of Rs.50,000/-. Our inability 
to accept the plaintiff's case of oral 
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agreement of sale will not provide a cover 
for the defendant with regard to his 
liability to refund this payment, in the 
absence of any convincing answer for the 
same both in law and on facts, As pointed 
out by the Supreme Court in Hansraj Gupta 
and Company v». Umon of India, (1973)2 
S.C.W.R.509= A.I.R.1973  S.C.2724, the 
remedy under section 70 of the Act could 
be accorded on equitable grounds, even 
though express agreement or a contract 
may not be proved. The words in the 
section ‘such other person enjoys the 
benefit thereof' referable to the defendant 
in the suit, mean a conscious receipt of 
the benefit and utilising the same. It would 
be a different matter if the payment was 
voluntary and was intended to be gratui- 
uous. As observed by the Supreme Court 
In State of West Bengal v. B.K.Mondal 
and Sons, A.I.R.1962 S.C.779, lawful 
relationship arises not because the party 
claiming compensation has done something 
for the party against whom the compen- 
sation 1s claimed, but because what has 
been done has been accepted and enjoyed 
by the latter. When the payment has been 
made by the plaintiff to the defendant 
without any gratuitous intention and the 
defendant receives it and enjoys it, though 
he would offer a discharge for the same, 
which ıs being found to be not tenable, 
the defendant must be deemed to have 
accepted and enjoyed that benefit and 
the principle inhibiting unjust enrichment 
would intervene and would enable the Court 
to direct restitution of that benefit to 
the plaintiff by the defendant. As we 
observed earher, the principles do not 
present any difficulty for us for counten- 
ancing the case of the plaintiff for refund 
of the sum of Rs.50,000/-, 


28 Mr. 1T.R.Rajagopalan, learned Counsel 
for the defendants, would contend that 
section 70 of the Act has no application 
to the case of payment of money, and 
In the present case, the plaintiff cannot 
be deemed to have delivered anything to 
the defendant and ‘anything’ could only 
mean 4n Specie and not payment ‘of money, 
In support of this submission, learned 
counsel relies on the following observation 


of Varadachariar, J. in a Full Bench 
decision of this Court ın Perumal v, Kama- 
kshi, ( 1938)2 M.L. J. 189= LLR. ( 1938) Mad. 


Ld 
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933= 48 L.W.220= A.I.R.1938 Madras 785: 

"e. It only remains to add that section 
70, Contract Act, which has sometimes 
been appealed to, 1s scarcely appropriate 
to a case of money lent to the 
defendant. There ıs no possibility in 
such a case or even a contemplation 
of the 'thing delivered' being restored 
- which obviously means in specie; and 
lending money to the defendant cannot 
be described as something done for 
the defendant." Page.794 


Learnea counsel also relies on a Full Bench 
decision of the High Court of Allahabad 
in Sheo Vath Prasad v. Sarjoo Nomas 
A.I..19843 Allahabad 220, wherein’ the 
observations of Varadachariar, J. extracted 
above, had found approval. First of all, 
we must point out that the case dealt 
with by the Full Bench of this Court 
related to an insufficiently stamped 
promissory note and the Full Bench was 
directly called upon to decide the question 
as to whether a person, who has lent 
money on a promissory note, can sue to 
recover the debt apart from the note 
when the note embodies the terms of 
the contract with the borrower, but 1s 
inadmissible ın evidence owing to a defect 
in the stamping, and we find that no 
question under section 70 of the Act 
directly came up for consideration before 
the Full Bench, In the case dealt with 
by the Full Bench of the Allahabad High 
Court, ıt was found that the promissory 
note was executed in proof of a debt 


and the promissory note was insufficiently | 


stamped, and was therefore inadmissible 
in evidence and the plaintiff could not 
prove the loan by oral evidence, In that 
contingency, the Full Bench of the 
Allahabad High court declined to fall back 
upon section 70 of the Act. Ve are not 
prepared to cull out the observations in 
the above pronouncements out of the 
context of the cases dealt with therein 
to hold authoritatively that section 70 
of the Act could never cover up a case 
of payment of money. The set of expres- 
sions ‘delivers anything to him' ıs of wide 


amplitude and would certainly cover a 
case of delivery of money. Yogambal 
Boyee Ammani Ammal v., Naizna Pillai 


Markayar, (1909) I.L.R.33 Madras 15= 19 
M.L.J.489 was a case where money was 
deposited to set aside a sale m execution 
of money decree against the defendant 
and the amount was paid to the decree- 
-holder and the sale was set aside and 
the defendant got back the land sold, the 
decree debt due by the defendant having 


been extinguished by the plaintiff's 
payment. The application of section 70 
of the Act was invoked and this Court 


did not discountenance ıt on the ground, 
it would not cover a case of payinent 
of money, but the case of the plaintiff 
was rejected on the other ground that 
it was a case of voluntary payment to 
protect his own interest. In Chengalroya 
Reddi v. Udaı Kavour, (1936)44 L.W.214= 
A.I.R.1936 Madras 752, a Bench of this 
Court invoked section 70 of the Act, where 
the plaintiff paid the money due to the 
Government for arrears of revenue on 
behalf of other villagers and saved their 
Villages being sold. In Khader Khan Sahib 
ve Doraiswami Chettiar, (1974)2 M.L.J.270= 
87 L.W.517= A.I.R.1974 Mad.371, another 
Bench of this Court countenanced' the 
Invocation of section 70 of the Act to 
a case where the plaintiff paid money 
which went in to discharge the mortgage 
decree, but for which payment the property 
would have been sold in court auction. 
In Mulamchand v., M.P.State,  (1968)3 
S.C.R.214= A.IL.R.1968 S.C.1218, it has 
been countenanced that 'ıf money 1s 
deposited' (emphasis supplied by under- 
lining) and goods are supplied or if services 
are rendered in terms of the void contract, 
the provisions of section 70 of the Act 
may be applicable. In Thomas Abraha m 
v. National Tyre and Rubber Company, 
(1973)3 S.C.C.458= A.I.R.1974  S.C.602, 
the observations already extracted supra, 
clearly establish that the principles to 
prevent unjust enrichment and order 
restitution could be clearly invoked even 
to the case of delivery of money. The 
observations ın the pronouncements of 
the highest Court in the land settle the 
principle beyond any controversy. Further- 
more, the following passage in Cheshire 
and Fifoot's. Law of Contract, Tenth 
Edition, do indicate that the case of 
payment of money could also come within 
the operation of the rule, 
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"The plaintiff may, have paid money 
to the defendant in pursuance of a 
transaction which he thought to be 
a valid contract, but which ın truth, 
through the operation of some rule 
of law, is null and void. As a matter 
of logic such money should be recover- 
abie ın quasi-contract. The hypothesis 
upon which its payment rested 1s 
erroneous, and, as the event shows, 
it was in fact paid for nothing at all. 
This logical conclusion 1s, as a general 
rule, accepted by the common law." 


Equally so, paragraph 1964 in Chitty on 
Contract, Twenty-fifth Edition, already 
extracted above, aiso contemplates che 
invocation of the princtple where money 


has been paid. 


29, Mr. T.R.Rajagopalan, learned Counsel 
for the defendants, would contend that 
In the absence of specific pleadings under 
section 70 of the Act, this coust shall 
not countenance a prayer for refund of 
the money paid. In support of this submis- 
sion of his. learned counsel would rely 
on two pronouncements of the Supreme 
Court. The first is the one reported in 
Union of India v, Sita Ram, (1976)4 
SC.C.505=  A.LR.1977  S.C.929. There, 
the Supreme Court, after adverting to 
the three ingredients to support the cause 
of action under section 70 of the Act, 
found on facts that the plaint lacked two 
essential features to constitute a cause 
of actien under section 70 of the Act 
anc they were that the respondent 
delfvered the goods lawfully to the 
appellant and that the appellant enjoyed 
the benefits thereof. ‘Ve do not think 
taat the plaint in the present case should 


æ construed as totally lacking in the 
‘ssential features under section 70 of 
the Act. We will come to the factual 
discussion shortly. The other rroneun- 
cement 1s the one reported in Devi Sahar 
V, Umon of India, (1978)4 SLC 61 G5= 
A LR.1977  S.C.2082. There, the only 


dispute raised on behalf of the appellant 
was that the respondent dia not deliver 
vacant possession in accordance with the 
contract and therefore, the respondent 
is hable for mesne profits. On examination 
of the plaint, the Supreme Court found 
that there 1s no allegation in the plaint 
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to support any pleading under section 70 
of the Act. Such is not the factual position 
here and this, we say, on our construction 
of the pleadings in the present case, In 
Raja Mohan v. Manzoor Ahmad,' (1943) 
70 LA d= (1943) M.L.J.508= A.LR.1943 
P.C.29 the Privy Council discountenanced 
the attitude of Courts towards the question 
of pleadings being unduly rigid especially 
when the defendant did voice forth a 
counter case with regard to the relief 
asked for and he could not be stated to 
have been taken'by surprise by any relief 
claimed, In Kedar Lal v. Harz Lal, 1952 

S.C.J.37= 1952 S.C.R.179= (1952)1 M.L.J. 
43i= 65 L.W.179= A.LR.1952 S.C.47, with 


regard to the construction of pleadings 
and the method of computation, the 
following observations occurring 1n 
paragraphs Si and 4i of the judgment 


are elucidative: 


"I would be slow to throw out a claim 
on a mere technicality of pleading when 
the substance of the thing ıs there 
and no frejudice is caused to the other 
side, however clumsily or inartistically 
the plaint may be worded. In any event, 
it 1s always open to a Court to give 
a plaintiff such general or other relief 
as ıt deems Just to the same extent 
as if it had been asked for, provided 
tnat occasions no prejudice to the other 
side beyond what can be compensated 
for in costs." Page 52, 


ee The method of computation is a 
matter of law and it ıs for the Judges 
to apply the law to the facts stated 
and give the plaintiff such rehef as 
is appropriate to the case." Page 51 


30. In Ram Nagina Singh v. Governor 
General ın Council, A.I.R.1952 Calcutta 
306, ıt was observed that there was 
preponderance of authority ım favour of 


the view that :f the facts of a case could 
be fairly brought within the terms of 
section 70 of the Act and the conditions 
expressly laid down therein were satisfied, 
the section should be given effect- to and 
applied irrespective of the fact that there 


was ın fact no contract between the 
parties, 
31, In Nagubar v. B.Sharma Rao, 1956 


4 
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S.C.J.655= 1956 S.C.R.451= A.LPR.1956 
S.C.593, the Supreme Court countenanced 
that though evidence let in on tissues on 
which the parties actually went to trial 
should not be made the foundation for 
decision of another and different issue, 
which was not present to the minds of 
the parties and on which they had no 
opportunity of adducing evidence, yet, 
the rule has no application to a case 
where parties go to trial with knowledge 
that a particular question Is ın issue, ever 
when no specific issue has been framed 
thereon and evidence adduced relating 
thereto and, in those circumstances, the 
absence of a specific pleading on the 
question was a nere irregularity, whicn 
resulted ın no prejudice to the parties, 


32, In Domimon of Inda v., Pretty 
Kumar, A.LR.1958 Patna 203, a Bench 
of the Patna High Court held that though 
the plaintiff in his plaint did not refer 
to section 70 of the Act, yet, from the 
materials on record 1f ıt could be gathered 
that the ingredients of section 70 of the 
Act are present, the Court shall not be 
justified in refusing rehef to the plaintiff. 
In R.P.Kamalia Mills v. State of Bihar, 
A.LR.1963 Patna 153, ıt was countenanced 
that although the plaintiff did not refer 
to section 70 of the Act in the plant, 
yet, if the facts disclosed either in the 
plaint or in the written statement are 
sufficient for giving relef to either party 
there can be no bar to the application 
of the provisions of section 70 of the 
Act, 


33, 
S.C.R.286= 


In Bhagwati v. Chandra maul (1966) 2 
(1971) S.C.J.666= A.LR.1966 


S.C.735, the position with regard to plead- 


ings and grant of relef was set out in 
the following terms: 


"There can be no doubt that ıf a party 
asks for a relef on a clear and specific 
ground, and ın the issues or at the 
trial, no other ground is covered either 
directly or by necessary implication, 
ıt would not be open to the said party 
to attempt to sustain the same claim 
on a ground which is entirely new..." 


"But 
this 


in considering the application of 
doctrine to the facts of the 


present case, ıt 1S necessary to bear 


in mind the other principle that 
considerations of form cannot over-ride 
the legitimate considerations of 


substance, If a plea is not specifically 
made and yet ıt 1s covered by an issue 
by implication, and the parties knew 
that the said plea was involved in the 
trial, then the mere fact that the plea 
Was not expressly taken 1n the pleadings 
would not necessarily disentitle a parry 
from relying upon it ıf ıt 1s satisfactori- 
ly proved by evidence. The genera: 
rule no doubt ıs that the rehef should 
be founded on pleadings made by the 
parties. But where the © substantial 
matters relating to the title of both 
parties to the suit are touched, though 
indirectly or even obscurely, ın the 
issues, and evidence has been led about 
them,.e then the argument that a partı- 
„cular matter was not expressly taken 
in the pleadings would be purely forma! 


and technical and cannot succeed in 
every case. What the Court has to 
consider im _ dealing with such an 


objection is: did the parties know that 
the matter in question was volved 
in the trial, and did they lead evidence 
about ıt? If it appears that the parties 
did not know that the matter was in 
issue at the trial and one of them has 
had no opportunity to lead evidence 
In respect of ıt, that undoubtedly would 
be a different matter. To allow one 
party to rely upon a matter in respect 
of which the other party did not lead 
evidence and has had no opportunity 
to lead evidesice, would introduce 
considerations of prejudice, and ın doing 
justice to one party, the Court cannot 
do injustice to another." Page'738 


34, In Hansraj Gupta and Company Ve 
Umion of Indiay (1973)2 S.C.W.R.509: A.LR. 
1973 S.C.2724, the Supreme Court observed 
as follows: 


"We may now turn to the plaintiff's 
claim to the benefit of section 70 of 
the Contract Act put forward in this 
Court for the first time. It was urged, 


on the strength of Puloo Dhunjushaw 
Sidhwa v. Municipal Corporation of 
the City of Poona, (1973)3 S.C.R.415= 


(1971)1 S.C.J.119= (1971) M.P.L.J.695= 
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A.L.R.1970 S.C.1201, that, so long as 
the claim ıs there, this Court ıs not 
precluded from applying section 70 of 
the Contract Act for the first time 
even on appeal by special leave. We, 
however, think that the conditions for 
the applicability of this Section must 
at least be set out in the pleadings 
and proved." Page.516 


35. In R.G.Vakıl Ve Ramendra Nath 
Banerjee, (1984) 88 Cah\/.N.905= ALR. 
1984 N.O.C.303 Calcutta, page 149, ıt 


was countenanced, 


"If the plea has not been specifically 
made and yet it ıs covered by an issue 
by implication and the parties knew 
that the said plea was involved in the 
trial, then the mere fact that the plea 
was not expressly taken ın the pleadings 
would not necessarily disentitle a party 
from relying upon if ıt ıs satisfactorily 
proved by evidence." ` 


36, Coming to the facts of the present 
case, ın paragraph 3 of the plaint, the 
plaintıff has referred to the alternative 
relief in the following terms: 
N 
".. If however, the Court ıs of the 
opinion that the plaintiff is not entitled 
to specific performance of the contract 
for sale of the suit property the 
defendants may be directed to pay to 
the plaintiff the sum of Rs.80,000/- 
(Rupees eighty thousand only) received 
by him, with future interest at the 
rate of 6% per annum," 
In the prayer in paragraph 6, the plaintiff 
has asked for the following relief: 


"ee or in the alternative, the plaintiff 


be allowed to recover from the 
defendants the sum of  Rs.80,000/- 
(eighty thousand) only with future 


interest at the rate of 6% per annum 
ill the date of recovery." 


The original written statement of the 
first defendant with regard to the payment 
of Rs.50,000/- sets forth the following 
allegation: 


"In connection with thé marriage of 
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the defendant's son who ıs an advocate 


with the plaintiff's daughter, it was’ 
agreed by the plaintiff that he shall 
pay ts.50,000/- to the defendant for 


the purpose of defraying the marriage 
expenses as well as for conveying a 
suitable property by this defendant ın 
favour of the plaintiff's daughter. 
Accordingly the plaintiff gave a draft 
for Rs.50,000/- in favour of the 
defendant on 23.6.1976 the date of 
the draft being 21.6.1976. As per that 


agreement the defendant executed a 
sale deed of his property consisting 
of nearly 1 3/4 acres ot yielding 
coconut garden and 1 1/2 acres of 


planted rubber area in favour of the 
plaintiff's daughter on 23.6.1975 itself. 
The plaintiff had inspected the proper- 
ties and had selected the same anq 


with his knowledge, consent anc 
approval alone the sale deed was 
executed. In the sale deed the 
consideration was inentioned less to 


save the registration expenses. It was 
the plaintiff who spent for the registra- 
tion of that document. Because he had 
to meet the expense he suggested that 
the consideration be given at a low 
figure and that the document be 
registered in Kulathoor Sub Registrar's 
Office in Kerala .. . The draft for 
50,000/- was received and the amount 


was utilised ın the manner, stated 
above." 
Paragraph 1 of the additional written 


Statement of the first defendant on this 
aspect runs as follows: 


"The alternative claim made for the 
return of Rs.80,000/- is baseless and 
is quite untenable. In so far as there 
was no agreement to sell the property, 
the question of return of Rs,80,000/- 
does not arise. The only amount received 
was ks.50,000/- and the circumstances 
under which, and the purpose for which 
the said amount was received has been 
already stated in paragraph 4 of the 
written statement dated 7.3.1977." 


Additional issue No.2 framed on 14.10.1977 
adverts to the questions as to whether 
the alternative claim for return of Rs, 
80,000/- ıs tenable ın case the Court ıs 


al 


IT] 


Appavoo Nadar v. Chellian Nadar 


19. 


(Nainar Sundaram, J.) 


of the opinion that the plaintiff is not 
entitled to specific performance of the 
contract for sale of the sut property. 
Prior to the suit, there was exchange 
of notices. In Ex.A-2 dated 23.10.1976 
the plaintiff has made a demand for return 
of the amounts paid. There was a reply 
as per Ex.A-3 dated 2.11.1976 and, of 
course, the first defendant has put forth 
his answer of adjustment and discharge 
with regard to this payment of Rs, 
50,000/-. Ex.A-4 ıs the rejoinder dated 
23.11.1976, Here again, the plaintiff has 
consciously made the demand for the 
return of the amounts patd. These notices 
have been referred to in the plaint. The 


fact that there was a payment of 
Rs.90,000/- by the plaintiff to the first 
defendant has been set out ın the plaint. 


Though the plaintiff would state that the 
payment was made ın pursuance of an 
oral agreement of sale, the factum of 
payment to and = receipt by the first 
defendant is not inf issue in the case. 
The first defendant only puts forth an 
answer of adjustment and discharge. We 
are eschewing this case of the first 
defendant on facts. It is not the case 
of either the plaintiff or the first 
defendant that the payment was a 
gratuitous one. The first defendant 
obviously enjoyed the benefit of the same. 
All the three essential ingredients under 
section 70 of the Act come out on the 
basis of the pleadings put forth by the 
parties and the factual materials disclosed 
in the case. The non-reference to section 
70 of the Act ıs a matter of no 
consequence. The parties knew that the 
return of the money paid was very much 
in issue. We find that a specific issue 
has been raised relating to this contro- 


versy., The parties placed their evidence 
on this issue. The first defendant could 
not be stated to have been taken by 


surprise by any new pleas We are not 
able to spell out that there ıs no ındi- 
cation in the plaint for a case under 
section 70 of the Act and the essential 
ingredients of section 70 of the Act have 
not come out from the pleadings as a 
whole. Hence, we could not countenance 
the contention put forth by the learned 
counsel for the defendants that on account 


M.L.J.25 


of lack of pleading, this Court shall ne 
indulge ın granting the alternative relie 
of return of the money paid. 


The last lap of the discussion in th 
ıs meant to cover the case ¢ 
the first defendant that a sum « 
Rs.50,000/- was paid to serve differer 
purposes and the said purposes got serve 
and hence, there 1s no question of refur 
of this sum of Rs.50,000/-. In the rep! 


37. 
judgment 


notice, Ex.A-3 dated 2.11.1976, the fir: 
defendant only stated that the amour 
was given to him for the purpose < 


defraying the marriage expenses as we 
as for conveying a suitable property t 
him in favour of the plaintiff's daughte 
There ıs no indication as to what wi 
the quantum that should be allocated fe 
the marriage expenses and what was th 
quantum, that should be appropriate 
towards the sale of a property in favou 
of the plaintiff's daughter. In the origin 
written statement of the first defendan 
also, we do not get any indication of th 
apportionment of this sum of Rs,50,000/ 
for each of these two items, namely 
marriage expenses and consideration fc 
sale in favour of the plaintiff's daughte 
The additional written statement of th 
first defendant ıs also portently sıler 
on this aspect. The first defendant wc 
examined as D.W.1. It 1s only for the firs 
time in his evidence, the first defendar 
ventured to speak about the allocatio 
and appropriation of the sum of Rs.50,008, 
under the two heads. He would depos 
that Rs.40,000/- was meant, for th 
property and Rs.19,000/- was meant fc 
the marriage expenses. The  plaintif 
examined as P.W.1, has stated that th 
marriage expenses should be borne by th 
respective parties and that ıs the custo! 
in his community. On the other hand, D.W. 
would state that there 1s a custom thi 
the bride's party pays for the marriag 
expenses. Apart from: D.W.1, none hi 
been examined to establish this custo! 
in the community. We cannot lose sigl 
of the fact that the first defendant 


a person who received the sum «<í 
Rs.50,000/- and if he wants to say thi 
the sum of Rs.50,000/- was  adyjuste 
towards particular expenses, he mu: 
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demonstrate ıt before this court by 
convincing evidence, D.W.2 ıs none else 


than the son-in-iaw of the ‘first defendant 
and he also speaks about Rs,40,000/- being 
meant for the purchase of a property 
and Rs.10,000/- being meant for marriage 
expenses, D.W.3 ıs the second defendant, 
who married the plaintiff's daughter, and 
he also deposes to the above effect. The 
details of the marriage expenses to the 
tune of Rs.10,900/- have not been exposed, 
We cannot take the bare statements of 
the first defendant and his witnesses, 
for the first time coming in the course 
of evidence, that a substantial sum of 
Rs. 10,000/- was appropriated towards the 
Marriage expenses, in the absence ot 
details therefor. We also find that while 
the plaintiff was in the box, as P.W.,}, 
no suggestion was put to him specifically 
that this sum of Rs.10,000/- was meant 
for the marrage expenses. We ere not 
satisfled on evidence that the first 
defendant could claim appropriation of 
the sum of Rs.10,000/- out of the sum 
of Rs.50,000/- towards marriage expenses 
and put forth an answer for the claim 
of the plaintiff to this extent. 


33, The case of the first defendant is 
that a sum of Ps,40,000/- was appropriated 
towards the sale of a property by him 
to the plaintiff's daughter, P.W.3. The 
deed of sale dated 23.6.1976 has been 
marked as Ex.A-12. The consideration 
quoted therein 1s only Rs.13,000/-. Neither 
in“Ex.A-3 nor in the written statements, 
original and additional, the first defendant 
put forth @ case that a sum of Rs,40,000/- 
was appropriated towartls this sale, The 
evidence of D.,W.1 is that Ex.A-12 was 
registered at 12 noon on 23.6.1976 and 
the draft for Rs.50,006/- was encashed 
‘only at 1.30 P.M. on that day, The 
registration endorsement on Ex.A-12 shows 
that the document was presented for 
registration at 11 A.M. on 23,6.1976. The 
recitals in Ex.A-12 are to the effect that 
the cash of Rs.13,000/- was received by 
the vendor, the first defendant, from thé 
vendee, P.W.3, from out of the amount 
which she received from her father, the 
plaintiff. There is no reference ın the 
document to the payment 
draft itself was encashed subsequently. 
Apparently we do not find any nexus 
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between the draft and the payment made 
for Ex,A-12. It is not the case of either 
party that cash was paid before the 
Registrar and hence, the adverse comment 
by the learned counsel for the defendants 
in this behalf is of no avail to nis clients, 
It is true, in the course of evidence, the 
plaintiff, as P.W.1l, would depose that 
Rs.30,000/- was given for purchasing the 
property in the name of his. daughter, 
P.W.3, who also supports this version of 
the plaintiff. Learned counsel for the 
Gefendants would state that there ıs 
contradiction in the evidence, in thar in 
Ex.A-11 dated 23.10.1976 and Ex,B-i0 dated 
23.11.1976, the counsel notices issued on 
behalf of P.W.3, only Rs.13,000/- was 
stated to have been paid for the sale deed, 
Ex.A-12. Mr.S.Chellaswami, learned counsel 
for the plaintiff, would submit that if 
the averments in Ex.B-11 and B-10 should 
be put ard used against P.W.5, she ought 
to have been confronted with them while 
she was being examined in Court, so that 
she could have had an opportunity of 
explaining them and clearing up the point 
of ambiguity or dispute, and tn the present 
case, it was not so done. For this proposi- 
tion, learned counsel for the plaintiff relies 
on a pronouncement of the Supreme Court 
In Sita Ram v.e Ramchandra, (1977)2 S.C.C. 
49= (1977)2 S.C.R.671= A.LR.1977 S.C.1712. 
We find that this ıs the factual position, 
But we need not stand straining over this 
aspect because we are duty bound to go 
by the orinciple of burden of proof in 
the present case. The first defendant, who 
wants to wipe out this sum of Rs,50,000/- 
which: he admittedly received, must 
demonstrate that there was in fact due 
adjustment and discharge of this amount 
as pleaded by him, by placing convincing 


and unimpeacnable evidence therefor. 
Learned counsel for the defendants would 
State that the property conveyed under 


Ex.A-12 was worth much more than the 
value quoted in the document and the 
very evidence of the plaintiff and his 
daughter supports the case of the 
defendants. The first defendant's specific 
case 1s that Rs,40,000/- was appropriated 
towards Ex.A-12. The plaintiff's evidence 
is that the consideration for the sale under 
Ex.A-12 was pad separately and it was 
Rs.30,000/-. Both the cases stand 
irreconcilable and the endeavour on the 
J 
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defendants to reconcile them- and to AT MADRAS. 


persuade this Court to draw the inference 

that the real consideration for Ex.A-12 (Special Oryginal Jurisdiction) 
ought to haye been Rs.40,000/- and it ° 
came out of the draft for Rs.50,000/- Present:- 
cannot succeed, The first defendant must 

discharge his burden and he must do so *W,.P.No.7163 of 1983 and C.R.P.No.3300 
to the satisfaction of the Court. The of 1983. 7th February, 1985. 
recital ın Ex.,A-12 being specific that 


cash was paid and the document having Methala Balarama Veetil Vannathan Veetii 


been presented for registration at 1i A.M. Pathooty Umma, Pallor, Make petztioner* 
ıt is not possible to establish a nexus 


between Ex.A-12 and the draft fer v, 
Rs.90,000/-, which admittedly got encashed 


“only at 1.30 P.M. The evidence placed The Administrator, Mahe, Appellate 


on behalf of the defendants has not Authority, Under Mahe Land Reforms Act 
persuaded us to accept their case that and others Respondents. 


Rs.40,000/- was appropriated out of the 
sum of Rs.50,000/- towards the consider- Constitut107 of India (1950), Article 
ation for Ex.A-i2, If this ts the factual 296 - Mahe Land Reforms Act, 1968, 
position which we could deduce from the sectione 85 (Proviso) - "Order is in 
evidence -placed in the case, then, we force” - Meaning of. 

find no answer for the claim of the ° 

plaintiff for the refund of this sum of A, kudikidappukari 
Rs.50,000/-. 


V.Ratnam, J. 


m P's land filed an 
application under section 88-A of tne Mahe 
= Land Reforms (Amendment) Act, 1980 
39, The result 1s, this appeal is allowed to purchase the kuaikidappu. The petition 
to the following extent, only. was allowed. Against that order 'P' prefer- 
a icù all appeal before the appellate authority 
i) ‘I'he judgment and decree of the Court and obtained a stay of the order appealed 
below, dismissing the suit of the plaintiff against. "P” then filed an application before 
in toto with Costs, are set aside; the Land Tribunal, Mahe under section 
$ 85(1) read with section 83(2}c) of the 
11) the plaintiff ıs granted a decree for Act to direct A to shift the kudikidappu 
Rs.50,000/- with interest thereon at 6 to another property. This appilcation was 
per cent per annum from 23.6.1976 till dismissed by the Land Tribunal, Mahe “and 
date of realisation, recoverable from the the representations before the Admunistra- 
first defendant, and tion, Mahe were also summarily rejected. 


it) tne plaintiff is entitled to. proportionate Held:~ A reading o section 85(1) of the 
costs, both in the suit as well as in this Act indicates that the failure on the part 
appeal from the first defendant. of the kudikidappukaran to comply with 
the requisition made under section 83(2) 

R Se gida Ordered accordingly. or section 83(4) confers the right to the 
person in possession of the land to make 

an application under section 85(1) to the 

Tribunal having Jurisdiction to entertain 

an application. under section 88-B, This 

right is not in any manner connected or 

interwined with the right of the kudikida- 

ppukaran to purchase the kudikidappu. No 

- doubt, the second proviso to section 85(1) 

Is to tne effect that if an order under 

section 88-B(3) of the Act allowing the 
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application for the purchase of the kudiki- 
dappu had been passed and such an order 
1s in force, then the Tribunal is precluded 
from entertaining the application. 


In this case, the order for purchase of 
the kudikidappu was passed on 13.8.1982 
and that order was stayed between 
12.10.1982 and 5.9.1983. The application 
for shifting was filed by the petitioner 
on 10.3.1983, when the stay order was 
in force. In this case, therefore, though 
an order for the purchase of the kudi- 
kidappu had been passed on 13.8.1982, 
yet, such an order was not in force at 
the time when the application for shifting 
under section 85(1) of the Act was made 
by the petitioner. Therefore, the second 
proviso cannot be invoked to reject the 
application for shifting filed by the 


petitioner. [Paras.2,3] 


Case referred to:- j 

The State of U.P. ve Mohamed Nooh, 
1958 S.C.J.242= (1958) M.L.J. (Crl.) 197= 
1958 S.C.R.595= A.1.R.1958 S.C.86. 


Petition under Article 226 of the Consti- 
tution of India, praying that in the circum- 
stances stated therein, and in the affidavit 
filed therewith the High Court will be 
pleased to issue a writ of certiorarified 
mandamus directing the Land Tribunal, 
Mahe to entertain the petition of the 
petitioner under section 85 of the Mahe 
Land Reforms Act and to quash the order 
dated 5.4.1983 passed by the Land Tribu- 
nal, Mahe, etc. 


O.K.Srdevi, for Petitioner. 
Pleader 


S.Govindasamy, Government 
and A.M.Ebrahim, for Respondents. 


The Court made the following 


ORDER:- The writ petition and the civil 
revision petition are dealt with together 
as the petitioner and the main contesting 
respondents are the same and closely 
interconnected questions arise for decision. 


The circumstances giving rise to these 
proceedings may be _ briefly stated as 
under. The petitioner (for short ın the 


writ petition as well as the civil revision 
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petition) 1s the owner of Survey No,354/2 
and Survey No.392/2 (corresponding to 
R.S.No.84/4) within the desam of Palloor 
Mahe. The third respondent in the writ 
petition (hereinafter referred to as the 
Kudikidappukar1) (who ıs the same as the 
first respondent ın the civil  syevision 
petition) was living in a portion of Survey 
No.392/2, She claimed rights as Kudikidappu 
to Survey No.354/2 and also offered to 


pay the expenses therefor. Though ıt 
appears that the Kudikidappukari orally 
agreed to do so, nevertheless, she filed 


an application for recognising her as 
Kudikidappukari and on 30.11.1973, an order 
was passed im Rc/A2/3284/71 under the 
provisions of Mahe Land Reforms Act, 
as they stood then, with reference to an 
extent of 3 cents of land in Survey 
No.392/2 inclusive of the structure put 
up by kudikidappukari. However, the right 
of purchase was not available to kudiki- 
dappukar1 as per the provisions of the 
Mahe Land Reforms Act, as they stood 


then. Subsequently, Mahe Land Reforms 
Act, 1968, was amended by The Mahe 
Land Reforms (Amendment) Act, 1980 
(Act No.l of 1981) (hereinafter referred 


to as the Act) under the terms of which 
Kudikidappukar1 was also given the _ right 
to purchase the Kudikidappus. Thereupon, 
the Kudikidappukari filed Original Apph- 
cation No.7 of 1981-K under section 88-A 
of the Act for the purchase of the kudiki- 
dappu of an extent of five cents in 
accordance with the provisions of the Act. 
Though certain objections were raised by 
the petitioner, the Land Tribunal, Mahe, 
by its order dated 13.8.1982, on a purported 
consideration of the evidence, proceeded 
to over-rule the objections so raised by 
the petitioner and allowed the application 
filed by Kudikidappukar: for the purpose 
of five cents of land in R.S.No.84/4 on 
deposit of Rs.328-25 which was arrived 
at as the share of price payable to the 
landowner. Against that order, the peti- 
tioner preferred an appeal before the 
Appellate Authority (Land Reforms), Mahe, 
in A.A.No.2 of 1983. Pending disposal of 
the appeal, ın LA.No.2 of 1982 in 
A.A.O.No.2 of 1982, the petitioner applied 
for and obtained stay of the order appealed 
against and the appellate authority granted 
Stay on 12.10.1982 which was continued 
upto 5.9.1983. During the pendency of 


II] 
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A.A.No.2 of 1982 before the Appellate 
Authority (Land Reforms, Mahe), the 
petitioner served notice on kudikidappukar1 
on 22.2,1983 demanding her to shift her 
kudikidappu from Re-survey No.84/4 in 
order to enable the petitioner to put up 
a residential house for her son with a 
view to establish a family for him. Though 
the notice so sent by the petitioner was 
received by Kudikidappukari on 25.2.1983, 
she did not shift her  kudikidappu. 
Thereupon, the petitioner filed on 4.4.1983 
an application before the Land Tribunal, 
Mahe, under section 85(1) read with section 
83(2)(a) of the Act. In that application, 
the petitioner, after referring to the 
passing of orders in O.A.No.7 of 1981 
and the pendency of the appeal in 
A.A.No.2 of 1982 and the issue of a notice 
on 22.2.1983 and the refusal of the 
kudikidappukar1 to shift the kudikidappu, 
prayed that an order may be passed 
directing the Kudikidappukari to shift 
the kudikidappu to the B schedule property 
of an extent of five cents forming part 
of old Survey No.354, On that application, 
the Land Tribunal, Mahe, passed an order 
on 5.4.1983 to the following effect: 


"The advocate for the petitioner has 
been informed that at this stage this 
petition cannot be entertained by this 
court. Hence no action." 


Against this order, the petitioner made 
representations before the Administrator, 
Mahe, who held that the act of enter- 
taining or rejecting an application is purely 
an administrative function. The represent- 
ations made by the petitioner were 
summarily rejected, Claiming that ıt ıs 
the statutory duty of the Tribunal 
functioning under the Act to entertain 
and consider the application for shifting 
and complaining that it hed erroneously 
declined to perform its duty on the ground 
that it was an admunistrative order, the 
petitioner filed the writ petition to quash 
the order dated 5.4.1983 passed by the 
Land Tribunal and to direct it to entertain 
and dispose of the petition filed by the 
petitioner under section 85 of the Act. 
The appeal filed by the petitioner in 
A.A.No.2 of 1983 was heard by the 
Appellate Authority (Land Reforms), Mahe, 
and on 7.4.1983, the Appellate Authority 


concluded that the advocate for the 
petitioner has failed to prove that the 
shifting of the kudikidappu has to be made 
for bona fade purpose of constructing a 
residential house for her son and that the 
petitioner was only attempting to defeat 
the rights of the kudikidappukari. Though 
several other objections were raised in 
the memorandum of appeal, none of them 
were either gone into or discussed, but 


finally, the appeal was dismissed. It 15s 
the correctness of this order that ıs 
challenged in the civil revision petition 


preferred under section 113 of the Act. 


2. From the facts set out above, it 
is seen that the question that arises for 


consideration ın the writ petition ıs, 
whether the Land Tribunal, Mahe, was 
in order in having declined to entertain 


the petition filed by the petitioner under 
section 85(1) of the Act. There ıs no 
dispute that the petition filed by the 
petitioner was under the provisions of the 
Act. Section 83(2) provides for the eviction 
of the kudikidappukaran, if the person 
ın possession of the land for constructing 
a building for his own residence or for 
the residence or anv member of his family 
including major sons and daughters, Section 
83(4) provides for the shifting of the 
Kudikidappukaran to another part of the 


land fit for locating the kudikidappu if 
the iocation of the kudikidappu ıs such 
as to cause inconvenience to a person 


ın possession of land in which there ıs 
a kudikidappu. Under section 85(1), ıf the 
kudikidappukaran does not comply with 
the requisition ¿made under sub-section 
(2) or sub-section (4) of section 83 by 
the person ın possession of the land to 
shift to a new site, then, such person may 
apply to the Land Tribunal having juris- 
diction to entertain an application under 
section 88-B in respect of the kudikidappu 
to be shifted, to enforce compliance with 


such requisition. The second proviso. to 
section 85(1) ıs important and it runs as 
follows:- 


"Provided further that the Land Tribunal 
shall not entertain any application under 
this sub-section in respect of a kudi- 


kidappu, if an order under sub-section 
(3) of section 88-B allowing an 
application for the purchase of that 
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kudikidappu has been passed and such 
order IS IN FORCE." (Underlining mine), 


Under Section 88-B, a kudikidappukaran 
entitled under section 88-A to purchase 
the kudikidappu occupied by him and lands 
adjoining thereto may apply to the Land 
Tribunal and the Land Tribunal ıs 
empowered to dispose of the application 
after giving notice to the kudikidappukars 
and other persons interested and after 
such enquiry as may be prescribed, The 
proviso to section 88-Bf3) ıs to the effect 
that where an application under sub-section 
(1) of section 85 in respect of the 
kudikidappu is pending, the Land Tribunal 
shall not pass any order under this 
sub-section before the disposal of that 
application. In the light of the aforesaid 
provisions, ıt has to be considered whether 
the authorities below were right in having 
acted in the manner they did. A reading 
of. section 85(1) of the Act indicates that 
the failure on the part of 
dappukaran to comply with the requisition 
made under section 83(2) or section 83(4) 
confers the right to the person ın posses- 
Sion of the land to make an application 
under section 85(1) to the Tribunal having 
jurisdiction to entertain an application 
under section 88-B. This right 1s not in 
any manner connected or  imter-twined 
with the right of the kudikidappukaran 
to purchase the kudikidappu.s. No doubt, 
‘the second proviso to section 85(1) 15s 
to the effect that if an order under 
Sectson 88-B(3) of the Act allowing the 
application for the purchase of the 
kudikidappu „had been passed and such 
an order ıs in force, then, the Tribunal 
is precluded from entertaining the 
application and a corresponding restriction 
upon the exercise of the powers to enable 
the purchase of the hudikidappu by the 
kudikidappukaran is found in the proviso 
to section 88-B(3) of the Act. In other 
words, a combined reading of section 85(1) 
and the second proviso of section 85(1) 
and the proviso to section 88-B(3) shows 
that the request for shifting and the 
request for the purchase have to be dealt 
with taking into account the passing of 
an order under section 88-B(3) or the 
pendency of an application under section 
85(1) of the Act, as the case may be, 
To put differently, tne application for 
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Shifting under ' section- 85(1) cannot be 
entertained, if an oraecr under sub-section 
(3) of section 88-B of the Act allo ving 
the application for the purchase of the 
kudikidappu had been passed and that order 
is in force. Likewise, under the proviso 
to section 88-B(3), ıf an application for 
shifting ıs pending under section 85(1) of 
the Act, then, the Tribunal cannot pass 
an order for purchase of the kudikidappu 
until after the disposal of the application 
for shifting, It is in the conteat of the 
provisions referred to above and on the 
facts of this case, that tne correctness 
of the orders passed has to be decided, 


3e Earher, ıt has been seen how in this 
case the order for purchase of the kudi- 
Kidappu was passed on 13.8.1982 and how 
that order was stayed between 12.10.82 
and 5.9.1983. The applicaticn for shifting 
was filed by the petitioner on 10.3.1983 
when they stay order was in force. In 
other words, the present case would be 
one to which the second proviso to section 
85(1} of the Act ıs not attracted, for, 
though the order for purchase was passed 
on 13.8.1982, on an application by the 
kudikidappukar: in O.A.No.7 of 1981, the 
operation of that order was suspended 
between 12.10.1982 and 5,9.1983 during 
which period, the application for shifting 
was made by the petitioner under section 
85(1} of the Act on 10.3.1983. In this case, 
therefore, though an order for purchase 
of the kudikidappu had peen passed on 
13.8.1982, yet, such an order was not in 
force at the time when the application 
for shifting under section 85(1) of the 
Act was made by the petitioner, Therefore, 
the second proviso cannot be invoked to 
reject the application for shifting filet 
by the petitioner, Though it ıs pointed 
out by the Supreme Court ın The State 
of Uttar Pradesh v, Mohamed Noon, 
1958 S,C.J.242= (1958) M.L.J. (Cri) 197= 
1958 S.C.R.595= A.LR.1958 S.C.86 at page 
99 that whatever may be the theory under 
other systems of law, under the Indian 
Law and procedure, an original decree 
is not suspended by the presentation of 
an appeal nor is its operation interrupted 
Where a decree on appeal 1s merely one 
of dismissal and that the filing of an 
appeal or revision may at best ‘put the 
decree or order in jeopardy but till it 


II J 


M.B.V.V.V. Pathooty Umma v. Administrator, Mahe 
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is reversed or modified, ıt remains 
effective, on the facts of this case, ıt 
1s found that by reason of orders of stay, 
which admittedly subsisted between 
12.10.1982 and 5.9.1983, the orders passed 
by the Tribunal under section 88-B(3) of 
the Act was not in force at the time 
when the* application under section 85(1) 
for shifting the kudikidappu was made 
by the petitioner. Under those circum- 
stances, the Land Tribural was in error 
in having declined to entertain the appli- 
cation for shifting filed by the petitioner 
under section 85(1) of the Act. That order 
of the Land Tribunal dated 5.4.1983 and 
the confirmation thereof by the appellate 
authority cannot, therefore, be sustained 
and deserve to be quashed. 


4, That leaves for consideration the 
civil revision petition arising on the merits 
of the order passed by the Land Tribunal! 
as well as the appellate authority. “it 1s 
seen from the record that the petitioner 
had raisea several objections with refer- 
ence to the market value of the property 
and the non-impleading of other persons 
interested ın the property as well as the 
encumbrancer in whose favour a security 
over the property had been created. There 
is no reference at ali in the order of 
the appellate authority to any one of 
these aspects, All that 1s stated in the 
order is that the advocate of the 
petitioner has failed to prove that the 
shifting of the kudikidappukar: has to 
be made for bona fide purpose of constru- 
cting a residential house for the son of 
the appellant. The appeilate authority 
has not adverted to those aspects touching 
upon the market vaiue, the effect of the 
non-impleading of the persons interested, 
especially mino:s and the encumbrancer. 
The only ground for rejecting the appeal 
of the petitioner 1s that the counsel for 
the petitioner had failed to prove that 
the request for shifting of the kudikidappu 
is bona fide. It 18 difficult to understand 
as to how the counsel can prove the bona 
fades, unless ıt be that it can be establi- 
shed by the materials on record. There 
1s absolutely no indication that the appel- 
late authority had taken into account 
any of the materials available or record 
before concluding that the requirement 
for construction of a residential house 


for the son of the petitioner 1s not bona 
fide, There has been a total failure on 
the part of the Land Tribunal as well as 
the appellate authority to advert to the 
relevant matters as well as the evidence 
with reference to the application for the 
purchase of kudıkıdappu made by the 
xudixidappukar! ın the Iight of the 
objections raised by the petitioner. In other 
words, neither the Land Tribunal nor the 
Appellate Authority has riveted Its 
artention on the vitals of the matter in 
deciding the application filed by the kudi- 
kidappukar: for the purchase of the kudi- 
kidappu. Under those circumstances, these 
orders cannot be sustained. The orders 
of the Land Tribunal as well as the 
Appellate Authority are not based on a 
consideration of the materials avatlabie 
and cannot, therefore, be stated to be 
reasonea orders. Those orders cannot 
wherefore be maintained, While exercising 
revisicnal powers under section 113 of 
the Act, ıt 1s open to this Court to pass 
such orders as this court deems fit and 
on a careful consideration of the entire 
matter, this court is of the view that 
the Land Tribunal as well as the appeliate 
authority have totally and completely failed 


to discharge the:r duties ın considering 
the statutory application filed by the 
kudikidappukari for the purchase of the 


kudikidappu and also the application for 
shifting filed by the petitioner. The order 
of the authorities cannot, therefore, be 
sustained. g 


Jo In the result, the order Of the Land 
Tribunal, Mahe, datea 5.4.1983 holding 
that the application for shifting filed by 
the petitioner under section 85(!) of the 
Act cannot be entertained as well as the 
order of the Appellate Authority that the 
order of the Land Tribunal was purely 
in the exercise of administrative functions 
are quashed and the Land Tribunal, Mahe, 
is directed to entertain the application 
for shifting filed by the petitioner and 
dispose of the same on its merits. In view 
of the very unsatisfactory disposal of the 
application for the purchase made by the 
authorities below, the orders passed by 
the Land Tribunal dated 13.8.1982 as well 
that of the Appellate Authority passed 
on*7.4.1983 are set aside and O.A.No.7 
of 1981-K is remitted to the Land 
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Tribunal, Mahe, to be reconsidered and (B) Divorce Act (4 of 1869), section 
dealt with in the light of the evidence 3(4) - "Court" - Definition. 
and materials and also the objections 
raised by the petitioner. The petitioner (C) Letters Patent, Clause 35. 
and the kudikidappukari are at liberty 


to place such oral as well as documentary 
evidence as they deem fit before the 
Land Tribunal ın the course of the 
remanded enquiry. The Land Tribunal ıs 
further directed to first deal with the 
application for shifting filed by the 
petitioner under section 85(1) of the Act 
and thereafter proceed to deal with and 
dispose of the application for the purchase 
of the kudikidappu as provided under the 
proviso to section 88-B(3) of the Act. 
In the result, the rule ms 1s made abso- 
lute and -the writ petition ıs allowed. The 
cıvıl revision petition ıs also allowed. 
There will be no order as to costs. 


B.S. 


Petitions allowed. 


IN THE HIGH COURT OF JUDICATURE 
AT MADRAS, 


(Ordinary Original Civil Jwrisdiction) 


Present:- R.Sengottuvelan, J. 


*Diary No.388 of 1984, 21st November, 1984. 


Dexter S.Anthony Petitioner* 
Ve 
June P.Anthony and another Respondents. 


(A) Divorce Act (IV`of 1869), sections 
10, 18 and 23 - Petition for divorce 
~ Jurisdiction of District Court and 
the High Court - Not concurrent. 


On an analysis of the provisions of the 
Indian Divorce Act conferring jurisdiction 
on the High Court and the District Court 
and the clause 35 of the Letters Patent 
the proposition that the High Court and 
the District Court can exercise concurrent 
jurisdiction in matters arising under 
sections 10, 18 and 23 of the Divorce 
Act cannot be accepted. {Para.8] 


In this case in view of the preponderance 
of judicial opinion and also in view of 
the fact that the petitioner and the 
respondent have last resided within the 
jurisdiction of the District Court of 
Chengelpattu, the High Court will have 
no jurisdiction to entertain the suit for 
Divorce, [Para.10] 


Case referred to:- 


Mrs. Kamala Nar v. 
A.I.R.1958 Bombay 12. 


N.P.Kumaran Narr, 


Suit praying that this court be pleased 
to pass a decree dissolving the marriage 
of the petitioner with the respondent, and 
to pay the costs of this petition. 


The Court made the following 


ORDER:- The reference in the above Diary 
No.388 of 1984 raises an interesting 
question relating to the matrimonial 
Jurisdiction of this Court. The petitioner 
presented an application under section 
10 of the Indian Divorce Act for the relief 
of divorce of the marriage of the 
petitioner with the respondent, In paragraph 
6 of the application it 1s stated as follows: 


"After the marriage the petitioner and 
the respondent lived and _  cohabitated 
as husband and wife ffirst at Little 
Mount, Saidapet, Madras, for five years, 
and then at Gunidy, Madras, for three 
years and lastly at Kennedy Valley, 
Moosaranpet, Madras-600 091, ~~ unt:l 
February, 1983, when the respondent 
left the petitioner ın the following 
circumstances," 
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2. Moosaranpet 1s within the jurisdiction 
of the District Court of Chengalpattu. 
According to the office note the petition 
for divorce has to be filed in the District 
Court within whose jurisdiction both the 
parties last resided. The office also points 
out two conflicting judgments of this Court 
relating to jurisdiction and seeks clarifi- 
cation in the matter. Balasubrahmanyan, 
Je in Diary No.6509 of 1975, held that 
in respect of petition under sections 8, 
lO and 23 of the Indian Divorce Act, the 
High Court and the District Court within 
whose jurisdiction the petitioner and the 
respondent last resided has got concurrent 
jurisdiction, disagreeing with the earher 
views expressed by Sadasivam, J. and 
Sethuraman, J. The office aiso points out 
another judgment of Fakkir Mohammed, 
J. in O.M.S.No.! of 1978, holding that 
in such cases only the District Court has 
got jurisdiction. In view of the divergence 
of the views expressed we have to consider 


the matter in detail and come to a 
conclusion regarding the question of 
jurisdiction, 

3. Before proceeding to discuss. the 
question of Jurisdiction it will be useful 
to state the relevant provisions of law 
regarding jurisdiction in respect of the 
cases arising under the Indian Divorce 


Act, 
Act. 


1869, hereinafter referred to as the 


4, The preamble to the Indian Divorce 
Act 4 of 1969 1s as follows 


"Whereas ıt Is expedient to amend the 
law relating to the divorce of persons 


professing the Christian religion, and 
to confer upon certain Courts juris- 
diction in matters matrimonial, it is 


hereby enacted as follows: 


Section -2 of the Act lays down that the 
Act extends to the whole of India except 
the State of Jammu and Kashmir, Section 
3 of the Act relates to the interpretation 
of clauses with reference to several terms 
appearing in the Act. According to sectton 
3(1) "High Court’ means, with -reference 
to any area in a State, the High Court 
for that State and in the case of any 
petition under the Act, "High Court" means 
the High Court for the area where the 


M.I.. 1.26 


husband and wife reside or last resided 
together. According to section 3(2) "District 
Judge" means a Judge of a Principal Civil 
Court of origimal jurisdiction however 
designated. Section 3(3) of the Act defined 
the "District Court" as follows. 


"District Court", means, in the case 
of any petition under this Act, the 
Court of the District Judge within the 
local limits of whose ordinary Juris- 
diction, or of whose Jurisdiction under 
this Act, the husband and wife reside 
or last resided together." 


According to section 3{4) "Court" means 
the High Court or the District Court, as 
the case may be. Section 4 of the Act 
deals with the manner of exercise of 
jurisdiction by the High Court in 
matrimonial cases and 1s as follows: 
ə "The jurisdiction now exercised by the 
High Courts ın respect of divorce a 
mensa et toro and in all other causes, 


suits and matters matrimonial, shall 
be exercised by such Courts and by 
the District Courts subject to the 
provisions ın this Act contained, and 


not otherwise, except so far as relates 
to the granting of marriage-licenses, 
which may be granted as if this Act 
had not been passed." 


5. Sections 10,18 and 23 enable an 
individual to whom Indian Divorce Act 
applies to present a petition for dissolution 


of the marriage, declaration of nullity 
of marriage and for judicial” separation, 
respectively, to fhe High Court or the 


District Court. 


6. The contention of the petitioner is 
that the abovesaid sections conferring 
jurisdiction taken together will mean that 
in respect of cases arming under sections 
10, 18 and 23, the High Court of Madras 
will have concurrent jurisdiction along 
with the District Court throughout’ the 
State of Tamil Nadu. The points urged 
in support of this contention are as 
follows. 


l. In sections 10, 18 and 23 it ıs stated 
that a petition for the appropriate relief 
can be made to the District Court or 


a Á e e 
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to the High Court. 


2. AS per section 3(1) of the Act High 
Court means, with reference to any area 
in a State, the High Court for that State 
and in the case of any petition under the 
Act, 1t means the High Court for the area 
where the husband and wife reside or last 
resided together. According to section 
3(3) of the Act the District Court means 
in the case of any petition under the Act 
the court of the District Judge within 
the local limits of whose ordinary Juris- 
diction, or within whose Jurisdiction under 
the Act, the husband and wife reside or 
last resided together. The wording of 
sections 10, 18 and 23 taken along with 
the above definition will indicate’ that 
both the Courts will have concurrent 
jurisdiction. 


3. According ‚to Clause 35 of the Letters 


Patent the High Court ıs vested with 
matrimonial Jurisdiction throughout the 
state. 

7. In support of the petitioner's 
contention relance ıs placed upon the 
decision cf Balasubrahmanyan, J. in Diary 
10.6509 of 1975 (O.M.S.No.21 of 1975), 
where if was held that this Court has 
got jurisdiction to entertain applications 


under sections 10, 18 and 23 even in cases 
of spouses who have last resided outside 
the jurisdiction of this Court on the basis 


that in such cases the District Court and 
thee High Court have concurrent juris- 
diction. 

R. Cr on analysıs of ẹthe provisions of 
J ` sferring jurisdiction on the High 
Crai the District Court and the 
Stavte 4: ot Letters Patent I am not able 
to persuade myself to accept the pro- 
position that the High Court and the 
District Court can exercise concurrent 
jurisdiction ın matters arising under 


Sections 10,18 and 23 of the Act, for the 
following reasons:- 


l. According to the preamble to the Act 
the Courts will! have.to exercise such 
jurisdiction as is conferred under the Act 
in matters matrimonial; 


2. As per section 3(4) of the Act "Court" 
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means the High Court or the District 
Court, as the case may be, If ıt was the 


intention of the framers of the Act that 
the High Court should exercise concurrent 
jurisdiction along with the District Court 
then the phrase "as the case may be" 
occurring ın section 3(4) of the Act will 
have no meaning, 
3. The provision that an application 1s 
to be made to the High Court or the 
District Court in sections 10,18 and 23 
will have to be taken along with the 
definition of "Court" occurring ın section 
3(4) of the Act, and it must be construed 
only to mean the High Court in respect 
of areas comprised in the original juris- 
diction of the High Court and the District 
Court for which the District Judge ıs 
deemed to be the Judge exercising 
principal civil Court's original jurisdiction. 


4. Coming to a conclusion that the High 
Court will have the concurrent jurisdiction 
along with the District Court ın matri- 
monial matters on account of the use of 
the words High Court or the District Court 
will not go in conformity with the provision 
in section 3(4) of the Act, 


5. Even in Clause 35 of the Letters Patent 
there ıs a provision by which the juris- 
diction of ihe Courts not established by 
the Royal Charter are preserved. Clause 
35 18 as follows 


"Matrimonial jurisdiction:- And we do 
further ordain that the said High Court 
of Madras shall have jurisdiction, within 
the Presidency of Madras in matters 
matrimonial between our subjects profes- 


sing the Christian religion, Provided 
always that nothing herein contained 
shall be held to interfere with the 


exercise of any jurisdiction tn matters 
matrimonial by any Court not established 
by the Royal Charter within the said 
Presidency lawfully possessed thereof." 


As per the proviso to clause 35 the said 
jurisdiction vested with the District Court 
cannot be interfered with. If a concurrent 
jurisdiction is meant, there is no need 
for the proviso to Clause 35 of the Letters 
Patent. In the case reported m “Yrs. 
Kamala Naar v., N.P.Kumaran Narr, ALR. 


HJ Dexter S.Anthony v. June P.Anthony 
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1958 Bombay 12 Chagle, Chief Justice, 
in interpreting’ Clause 35 of the Letters 
Patent (Bombay) has held that the 
matrimonial Jurisdiction of the Ifigh Court 
provided in Clause 35 cannot be exercised 
in cases where a specific provision is made 
ın a specific enactment. 


6 Sections 16 and 20 of the Act provide 
for confirmation of the decree of the 
District Court in respect of divorce and 


declaration regarding nullity by the High 
Court. These provisions will also indicate 
that there cannot be a concurrent Juris- 


diction exercisable by the High Court as 
well as the District Court, 


7. According to section 6 of the Act suits 
pending at the time of the commencement 


of the Act at any [ligh Court shall be 

decided by such Court. This enabling 

provision indicates that the High Court 

has no jurisdiction in cases that arise after ` 
the Act where the spouses last resided 

outside the original jurisdiction of this 

Court. / 

8. The speech of Honourable Mr,.Maine 


in the Legislative Council! on 26th March, 
1869, Fort St., George Gazette, March 
3lst, 1869, P-6, indicate that the Legis- 
lature never intended to confer a concur- 
rent jurisdiction on both the High Court 
and the District Court. The relevant portion 
of the speech quoted at pages 74 and 75 
of the law of Divorce by the Hon'ble Sir 
Henry Rattigan, Kt, second edition, 15S 
extracted below - 


"On the question whether the District 
Courts should be allowed a Jurisdiction 
ın divorce cases, there was a difference 
of opinion, The main reason why the 
Select Committee had given this Jjuris- 
diction was that the refusal of it would 
amount to a denial of rehef to large 
classes of persons affected by the Bull. 
It would be a mere mockery of 
Europeans and East Indians in distant 
cities, and Natıve Christians in mofussil 
villages, to tell them to come to the 
High Courts tn the Presidency towns 
for judgments of divorce. It 1s however 
said that the District Courts are not 
equal to those duties, That argument 
is one which should be looked upon 


. | 
with great distrust. If ıt be established 


that certain new legal rights and 
remedies should be created for the 
benefit of any class of Her Majesty's 
subjects, and the Indian Courts are 
incompetent to administer them, the 
proper inference should be that the 
Courts should be reformed, not that 
the rights and remedies should be 
refused. But the charge ıs, ın truth, 


often hastily made, and, moreover, there 
is nothing specially difficult in questions 


of divorce. They are important on 
account of their social importance, 
but for the most part, involve very 


simple questions of fact ... If, however, 
it be once granted that the District 
_ Courts must have jurisdiction, their 
exercise of it ıs, by this Act fenced 
round with many safeguards, The High 
Court can call up at any time any case 
that presents special difficulty... The 
Act apples to the decrees of District 
Courts the same principle’ which ıs 
applted in India to capital sentences, 
and requires that they be confirmed 
by the High Court. And the High Court 
has full powers of calling for fresh 
evidence", 


EA Section 8 of the Act deals with the 
extraordinary jurisdiction of the High Court 
to withdraw any case pending before the 
Court of any District Judge for the purpose 
of trying ıt as a Court of original 
jurisdiction. The very use of the expr®ssion 
"extraordinary jurisdiction" indicates that 
the thgh Court has no ordinary jurisdiction 
in the areas outside its original Jurisdiction 
In respect of cases artsing under the Act. 


10. For the above reasons I am not 
inclined to agree with Balasubrahmanyan, 
J. im his conclusion that ın cases of appli- 
cations under sections 10, 18 and 23 both 
the High Court and the District Court 
concerned are vested with the concurrent 
jurisdiction. The contention that this Court 
has got concurrent jurisdiction had been 
negatived by Sadasivam, J. in O.M.S.No13 
of 1963, Sethuraman, J. in Diary No.1680 
of 1974 and Fakir Mohammed, J. in 
O.M.S.No.] of 1978. The learned Judges 
in the abovesaid three cases have taken 
into consideration the proviso to Clause 
35 of the Letters Patent and the definition 
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of ‘Court’ occurring in Section 3(4) of 
the Act and negatived the plea that this 
Court is to exercise concurrent jurisdiction 
along with the District Court concerned 
ın matters arising under sections 10,18 
and 23. I am inclined to agree with the 
preponderence of Judicial opimion in _ this 
regard and hold that in view of the fact 
that the petitioner and the respondent 
have last resided within the jurisdiction 
of the District Court of Chengalpattu, 
this Court will have no jurisdiction to 
rentertain the above suit. I answer the 
reference on the above lines, 


RS. Reference answered, 


IN THE HIGH COURT OF JUDICATURE 
AT MADRAS, 


(Special Original Jurisdiction) 


Present:- V.Ratnam, J. 


*W.P.No.2474 of 1984. 31st January, 1985. 


The Tamil Nadu Government Officials 
Union, Manaparai, Taluk, represented by its 
Secretary, R.Paramasivam Petitizoner* 


Ve . 
The Government of Tamil Nadu, represented 
Commissioner and Secretary to 
Government, Health and Family Welfare 
Department, Madras-9 and another 
Respondents. 


Constitution of India 
226 Persons serving ın non-govern- 
mental institution Taken over by 
Government and appointed to Govt. 
service - Whether entitled to have past 
service considered by Government for 
Purposes of service benefits Govern- 
ment order in Letter No.26968/81 18 
Health dated 7.1.64 to the petitioner 
quashed. 


(1950), Article 
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On the question whether officers from 
a non-Governmental institution taken over 
by Government and absorbed ın Government 
service (to wit Health Inspectors at the 
Gandhigram Rural Institute) with effect 
from a specified date would be entitled 
to have their service prior to that date 
ın the original institution taken into 
account for any service benefits under 
the Governinent, 


Held:- There ıs absolutely no justification 
to totally obliterate the past experience 
and services rendered by the Health 
Inspectors in the Rural Institute and to 
consider them as new extrants only from 
the date of their appointment to Govern- 
ment service for purposes of extending 
to them other service benéfits, especially 
when they were faced with one of two 
alternatives, either to join the service 
as offered or to qut. The Government 
should take into account the past services 
put in by the petitioners in Rural Institute 


while considering their entitlement to 

Promotional and other service benefits, 
{Para.5] 

State of Onssa v, N.N.Swamy, (1977)2 


S.C.C.508= A.LR.1977 S.C.1237, applied. 


Cases referred to:- 


M.N.Swamy v. State, A.I.R.1974 Orissa 
186, State of Onssa v. N.N.Swamy, (1977)2 
S.C.C.508= (1977)  Lab.l.C.558= (1977)2 
S.C.R.774= A.l.R.1977 S.C.1237. 


“Petition under Article 226 of the Const- 
tution of India, praying that in the circum- 
stances stated therein, and in the affidavit 
filed therewith the High Court will be 
pleased to issue a Writ of Certiorarified 
Mandamus calling for the records relating 
to the order of,'the First Respondent ın 
Letter No.26968/L1/81-18, Health, dated 
7.1.1984 and quash the same and direct 
the respondents to take into account the 
period prior to 1.4.1975 for the purpose 
of Selection Grade post and for other 
service benefits under the State Govern- 
ment Service. 


D.Raju for A.Sivapy M.Ramachandran and 
R.Meenalochim, for Petitioner. 


H] T. N. Govt. Officials Union, Manaparaı Taluk v. Govt. of Tamil Nadu 


(Ratnam, J.) 


J.Kanakaraj, Additional Government Pleader 
for Writs, for Respondents. 

The Court made the following 

ORDER:- In this writ petition at the 
instance of the Tamil Nadu Government 
Officials Union, Manaparai Taluk, Tuiruchy 
District, represented by its Secretary, the 
petitioner-Union has prayed for the issue 
of a writ of certiorarified mandamus calling 
for the records relating to the order of 
the first respondent herein in its Letter 
No.26968/81-18, Health, dated 7.1.1984, 
and quash the same and also for a further 
direction that the respondents should take 
into account the period of service rendered 
by the Health Inspectors prior to 1.4.1973 
for purposes of other service benefits. 


The circumstances leading to the 
filing of the writ petition are as under. 
Nearly about 19 persons, whose names 
are listed in paragraph 2 of the affidavit 
filed ın support of the writ petition, were 
originally appointed as Health Inspectors 
at the Gandhigram Rural Institute and 
Pilot Health Project, Gandhigram, Dindigul, 
Madurai District (hereinafter referred to 
as 'the Rural Institute'). Though the Health 
Inspectors were working under the 
management of the Rural Institute, they 
were supervised and controlled by the State 
Government through the District Family 
Welfare Officer. The salary of the Health 
Inspectors was also being paid only by 
the State Government. By G.O.Ms.No.1456, 
Health and Family Planning Department, 
dated 12.6.1973, the State Government 
took over the administrative control over 
the Rural Institute’s Regional Family 
Planning Welfare Centre with reference 


to Athoor Block. The Government further 
directed that the Health Inspectors, 
numbering about 20, ın the Block shall 


be taken over from the Institute of Health 
and Family Planning, Gandhigrain, with 
retrospective effect from 1.4.1973. By 
yet another G.O.Ms.No.2131, Tlealth and 
Family Planning Department, dated 
27.8.1973, certain amendments to the 
Special Rules for the Tamil Nadu Public 
Health Subordinate Service were made 
and with reference to the Health Inspectors 
in the Rural Institute, Gandhigram, it was 
provided that those amendments shall be 
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applicable to them with effect from 
16.9.1968. In so far as the Health 


Inspectors who were formerly working in 
the Rural Institute and’ taken over are 
concerned, their service prior to 1.4.1973 
had net been taken into account and it 
is the complaint of the petitioner-Union 
that the services rendered by its members 
in the Rural Institute for several years 
past should not be totally ignored or 
overlooked and that ın so far as 
G.O.Ms.No.1456, Health and Family Planning 
Department, dated 12.6.1973, took over 
the services of the Health Inspectors ın 
the Rural Institute only with effect from 
1.4.1973, ıt resulted in the members of 
the petitioner-Union being’ deprived of 
the past service rendered by them for 
availing service benefits. On a represent- 
ation made by the petitioner-Union, the 
first respondent sent the impugned 
Communication dated 7.1.1984 to the effect 
that the request of the Health Inspectors 
absorbed ın Government Service with effect 
from 1.4.1973 from the Rural _ Institute, 
Gandhigram, to count their services prior 
to 1.4.1973 in the Institute for purposes 
of advancement to selection grade post 
and for other service benefits is inadmis- 
sible and stood rejected, It ıs to quash 
this communication, the  petitioner-Union 
has come up before this Court praying 
for the reliefs set out earher. 


3. In the counter filed on behalf, of 
the respondents, they took up the position 
that the Health Inspectors formerly working 
in the Rural Insytute were absorbed into 
Government service only with effect from 
1.4,1973 and as such, their service prior 
to that date cannot be taken into account 
for any service benefits under the Govern- 
ment and, therefore, the rejection of the 
request of the members of the petitioner- 
Union in that regard was in order. 


4, The learned Counsel for the peti- 
tioner-Union contended that the Health 
Inspectors whose services had been taken 


over by the State Government under 
G.O.Ms.No.1456, Health and Family Planning 
Department, dated 12.6.1973, had put in 


different periods of service in the Rural 
Institute where they were serving earlier 
and the State Government while taking 
them over from the Rural Institute with 
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retrospective effect from 1.4.1973, cannot 
totally ignore the period of their past 
services in the Rural Institute for purposes 
of considering the promotional and other 
service benefits. Strong reliance ın this 
connection was placed by the learned 
counsel for the petitioner-Union upon the 
decision in N.N.Swamy v. State, A.I.R.1974 
Orissa 186 confirmed by the Supreme Court 
in State of Onssa v., N.N.Swamy, (1977)2 


S.C.C.508= A.LR.1977 S.C.1237, On the 
other hand, the learned Additional 
Government Pleader submitted that the 


taking over of the services of the members 


of tne petitioner-Union Government 
servants was only from 1.4.1973, though 
the relevant Government Order ın that 


regard was passed on 12.6.1973 and having 
regard to the terms of the Government 
Order providing for the taking over of 
the services of the Health Inspectors of 
the Rural Institute, the petitioner-Union 
or its members cannot be heard to contend 
that the period of their past services ought 


to be reckoned for purposes of other 
service benefits as well as promotional 
opportunities, 


5. There 1s no dispute that most of 
the Health Inspectors whose services were 
taken over by the State Government under 
G.O.Ms.No.1456, Health and Family Planning 


Department, dated 12.6.1973, had put ın 
different periods of service as, Health 
Inspectors in the Rural Institute. Their 


services were not so taken over with effect 
froin 1.4.1973. But, at the same time, 
G.O.Mis,No.1456, Health and Family Planning 
Departments; dated 12.6.1973, does not: 
make any provision whatever with reference 
to the period of service already rendered 
by the Health Inspectors ın the Rural 
Institute. In other words, those Health 
Inspectors who were absorbed and treated 
as Government servants were regarded 
as new entrants into Government service 
with effect from 1.4.1973. There 1s nothing 
to indicate in the said Government Order 
as to why or on what grounds the State 
Government was inclined to totally ignore 
the period of past services rendered by 
the Health Inspectors ın the Rural 
Institute, Almost under identical circum- 
stances, the Orissa High Court in N.N.Swa- 
my Ve State, A.LR.1974 Orissa 186 had 
to consider the question with reference 
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to the take-over of a private college. The 
take-over of the college was on 9.3.1971 
and the members of the staff in the 
taken-over college were issued appointment 
orders to the effect that they were 
temporarily appointed on an ad hoc basis 
for a period not exceeding six months 
with effect from the fore-noon of 9.3.1971. 
The question arose whether those persons 
could claim that their past services ın 
the private college should also be taken 
Into account for considering their chances 
for promotion as Readers. In that context, 
the Orissa High Court pointed out that 
we cannot lose sight of the fact that when 
the take-over was decided at the level 
of the management on one side and the 
Government on the other, most of the 
teachers in the college had no other way 
out, but to opt to accept service under 
the new employer. Having served the 
college for several years, they had crossed 
the age bar for recruitment into Govern- 
ment service and by not opting to accept 
the service under the Government by 
exercising the option as offered they faced 
the apprehension of loss of service and 


that there was absolutely no rationale 
behind the decision of total obliteration 
of the experience gathered by them as 


teachers in the college before the take- 
over. The Court was also of the view that 
such a condition ought not to have been 
imposed at all. This decision of the Orissa 


High Court was affirmed on appeal by 
the Supreme Court in State of Orssa v, 
N.N.Swamy, (1977) Lab.1.C.558= (1977)2 
S.C.R.774= (1977)2 S.C.C.508= A.LR.1977 


S.C.1237. At page 1241, the Supreme Court 
has observed as follows. 


"When a fairly well-recognised 
tution, as in this case, run for more 
than a century, 18 completely taken 
over by the Government for manage- 
ment, ıt 1s not merely taking over the 
land and buildings, tables and chairs. 
It has to tackle at the same time, a 
human problem, that ıs to say, the 
fate of the teachers and the staff 
serving in that Institution. “The institu- 
tion, with which we are concerned, 
Was taken over, by consent, as a going 
educational concern and it goes without 
saying, that ıt must be administered 
on sound lines having regard to quality, 


Insti- 


. 
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efficiency and progress in all respects. 
It ıs understandable that the employees 
had to join the new service under the 
Government, for the first time, and 
so could be, ın that sense, fresh 
entrants. But to say that the teaching 
experience of the Readers in the private 
institution is completely effaced to 
the extent that they will not be even 
eligible, on the plea of absence of 
teaching experience ın Government 
service, for consideration for appoint- 
ment as Readers ıs a seriously grim 
issue," 


Finally, the Supreme Court directed that 
the prior teaching experience should also 
be taken into account to consider their 
eligibility for appointment as Readers, 
though their suitability to the posts was 
directed to be decided by the Public 
Service Commission. The only difference 
between the cases referred to above and 
the one on hand is that Lecturers were 
concerned in those cases, while, we have 
a similar problem with reference to Health 
Inspectors here. There 1s absolutely no 
justification whatever to totally obliterate 
the past experience and services rendered 


by the Health Inspectors in the Rural 
Institute, and to consider them as new 
entrants only with effect from 1.4.1973 


for purposes of extending to them other 
service benefits, especially when they were 
faced with one of two alternatives, either 
to join the services as offered or to quit. 
Under those circumstances, the communhi- 
cation of che first respondent in Letter 
No.26963/L1/82-18, Health, dated 7.1.1984, 
cannot at all be sustained and it ıs quashed 
accordingly. The respondents are also 
further directed to take mto account the 
past services put ın by the Health 
Inspectors in the Rural Institute while 
considering their entitlement to promotional 
and other service benefits, The rule 1s 
made absolute. There will be no order 
as to Costs. 


B.S. Petntion allowed. 
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IN THE HIGH COURT OF JUDICATURE 
AT MADRAS. 


(Ordinary Original Civil Jurisdiction) 
Present:- R., Sengottuvelans J. 


*C.S.No0.435 of 
5504 of 1984. 


1984 and Application No. 
26th March, 1985. 


Preethi Creations represented by Partner 
P.Ramadas Plaintiff* 


Ve 


T.A.P.Enterprises represented by Partner 
C.N.Basha Defendant. 


(A) Cıvıl Procedure Code (V of 1908), 
Order 38, rule 5 - Attachment before 
judgment when can be ordered - Suit 
by one partnership firm against another 
for momey due ~- Petition by the plain- 
taff for attachment before „judgment 
- Individual property of a) partner 
sought to be attached ~- Petition not 
competent. 


(B) Civil Procedure Code (V of 1908), 
Order 21, rule 50(1)(a). 


According to rule 50(1)(a) of Order 21 
of the Civil Procedure Code ın respect 
of a decree against the partnership firm, 
In cases where the defendant had appeared 
in his own name under Rule 6 or 7 of 
Order 30 or a person who has admitted 
on the pleading that he ıs or had een 
found to be a partner of the partnership 
firm, his property can be proceeded 
against. Just asethere are provisions in 
the Code of Civil Procedure for proceed- 
ings against the property of the partners 
for realising the decree against’ the 
partnership firm, there ıs no_ provision 
under Order 38, rule 5 of the Code for 
passing an order of conditional attachment 
of the property of the partner for debt 
due from the partnership firm. [Paras. 9,10] 


In view of the fact that the provision 
under Order 38, rule 5 ıs an extraordinary 
provision the same will have to be strictly 
followed or else it will result ın injury 
to parties to litigation. It ts not possible 


208 


to construe the words “his property" occur- 
ring in sub-clauses (a) and (b) of sub-rule 
(1) of rule 5. Order 38 as the property 
of an individual partner in a suit in which 
the partnership firm alone figures as the 
defendant. Under the circumstances to 
say that in a suit against the partnership 
firm an order of attachment before 
Judgment under Order 38, rule 5 cannot 
be passed in respect of the individual 
property of a partner merits acceptance. 
The case would be different af the partner 
Is also added as a party defendant to the 
Suit In view of the fact that he ts hable 
for the partnership debt. In this case the 
partner has not been individually made 
a party defendant. Under the circumstances 
the only conclusion that can be arrived 
at is that the applicant is not entitled 
to an order of conditional attachment under 
Order 38, rule 5 of the Code in respect 
of the individual property of a partner. 
[Para.12] 

Cases referred to:- 


Bharat Sarvodaya Mills v, Mohatta Bros., 
A.L.R.1969 Guj.178; Rodrigues v., Speyer 
Brothers, (1919) A.C.59; Purushottam U med- 
bhaı and Co. v. M/s.Mamlal and Sons, 
(1961)1 S.C.J.283= (1961)1 M.L.J. (S.C.) 
38= (1961)1 An.W.R. (S.C.)38= (1961)1 
S.C.R.982= A.LR.1961 S.C.325; Western 
National Bank of Cıty of New York v. 
Perez, Tuisanna and Co., (1891)1 Q.B.304; 
Shantilal v. Pranlal, A.I.R.1952 Kutch 47. 


Appheation “praying that an order of 
attachment before Judgment of the 
immovable property belonging to the 
defendant/respondent vız., e House, Ground 


and Premises No.15, Malony Road, T.Nagar, 
Madras-17 be ordered and that the costs 
of this application be costs ın the cause, 


P.P.Ghandra Zoya, for Plaintiff. 
V.R.Biksheswaran, for Defendant. 

The Court made the following 

ORDER:- This ıs an application by the 
plaintiff for attachment before Judgment 
of the properties of one of the partners 


of the defendant firm under Order 38, 
rule 5, Civil Procedure Code, read with 
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Order 14, rule 8 of the Original Side 
I? ules, 
2. The facts of the case are briefly 


as follows.- The applicant/Plaintiff vız., 
a partnership firm, filed the above suit 
for recovering a sum of fs.1,00,000/- due 
from the respondent/defendant, which 1s 
also a partnership firm. The claim arises 
out of an agreement under which the 
respondent agreed to pay Rs.13,50,000/- 
as lease consideration to the applicant 
for taking on lease the exploitation rights 
of a Tamil Talkie Picture all over the 
world. At the time of the release of the 
picture the respondent was not able to 
pay the entire consideration and had to 
leave an arrear of is.1,35,000/-.. The 
applicant refused to deliver any print for 
release till the payment of the entire 
consideration. The respondent assured that 
he will withhold the release of the picture 
ın the districts of Madura: and Rama- 
nathapuram as security for the balance 
of consideration and also undertook not 
to take delivery of the prints kept ready 
for release ım the districts of Vadural 
and Ramanathapuram from Gemini Colour 
Laboratory without paying the balance 
consideration, The respondent has also 
undertaken to pay the abovesaid balance 
consideration within one week from 
14.3.1984. The respondent failed to pay 
the said balance. A sum of Rs,.35,000/- 
was paid out of adjustment and the balance 
of Rs,1,00,000/- 1s due and hence the above 
suit 1s filed for the recovery of the same. 


3. The respondent has purchased the 
exploitation rights of another Tamil Talkie 
Picture from a third party and the appli- 
cant herein filed Application No.2159 of 
1984 to attach such rights, where Initially 
an injunction was ordered on 22.11.1984. 
Despite such orders the respondent cleverly 
manipulated and fabricated a false 
agreement and released the picture totally 
defeating the rights of the applicant. 


4, The respondent has virtually violated 
his undertaking not to release the picture 
in Madurai and Ramanathapuram districts 
by releasing the same in Sivam Theatre, 
Madurai, Surreptitiously through third 
parties utilising prints delivered for exploit- 
ation in other areas and thus committed 
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applicant has filed a separate sut & Order 38, rule 5 enables the Coùrt 
C.S.No.756 of 1984 on the file of this to call upon the defendant to furnish 
Court. In the said case despite notice ın security and in default order attachment 
the interlocutory application the respondent of the property of the defendant before 
failed to enter appearance. In the present judgment. The said provision 1s reproduced 
case though the respondent had initially below: 

entered appearance through a counsel, 


subsequently the said counsel when sought "(1) Where, at any stage of a suit, the 
to be served with notice in the application Court is satisfied, by affidavit or other- 
refused to recelve it stating that he had “wise, that the defendant, with intent 
no instructions from the party on this to obstruct or delay the execution of 
matter. Thus, : the respondent has been any decree that may be passed against 
exhibiting fraudulent intention and a total him. 

indifference to the lawful claim of the 

applicant. (a) ıs about to dispose of the whole 


or any part of his property, or, 
5. The respondent ıs heavily involved’: 


in debts and he has to pay huge amounts (b) 1s about to remove the whole or 
to Ganapathy Vel Murugan Combines and any part of his property from the local 
Gemint Colour Laboratory, apart from limits of the jurisdiction of the Court, 


other sundry creditors, 
the “Court may direct the defendant, 


6. The respondent partner is possessed «e within a tıme to be fixed by ıt, either 
of only one property viz., House, ground to furnish security, 1n such sum as may 
and premises bearing No.15. Malony Road, be specified in the order, to produce’ 
T.Nagar, Madras-17, which 1S also and place at the disposal of the Court, 
encumbered, Tne property will be worth when required, the said property or 
about Rs.15,00,000/-. The respondent with the value of the same, or such portion 
intent to defeat and delay the claim of thereof as may be sufficient to satisfy 
the creditors, is attempting to alienate the decree, or to appear and show cause 
the said property and to secrete the why he should not furnish security. 
proceeds therefrom beyond the reach of 
the creditors. If, the respondent ıs allowed (2) The plaintiff shall, unless the Court 
to do so, the applicant will be left with otherwise directs, specify the property 
no means of realising the fruits of the required to be attached and the 
decree. In the interests of justice and estimated value thereof. : 
to safeguard the rights of the applicant, 
the above said property will have to be (3) The Court may also in the order 
attached before judgment. direct the conditional attachment of 
the whole or dhy portion of the property 
7.  Mr.V.R.Biksheswaran, learned counsel so specified." 


for the respondent, took notice of the 
application and contended that this appl- ~The wording of above Rule indicates that 
cation 1s not maintainable for the following an order to be passed under this Rule 
reasons:- can only be with reference to the property 
of the defendant. This can be inferred 
(1) An order of attachment before judgment from the sub-clauses (a) and (b) of sub-rule 
can be passed only in respect of the 1 of Rule 5, where the phrase ‘his 
properties of the respondent, which 1s the property’ occurs, Relying on ths rule‘ 
partnership firm; Mr.V.R.Biksheswaran, learned counsel, 
contends that an order under Order 38, 
(2) the property sought to be attached rule 5, C.P.C. can be passed only with 
1s an individual property of a partner of reference to the property of the defendant 
the firm and the same cannot be attached and ın this case the defendant ıs a partner- : 
before judgment in pursuance of a debt ship firm and as such an order of attach- 
due froin the partnership firm. ment before judgment can only be passed 
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in respect of the properties of the firm 
which ıs a defendant ın this case. In other 


words, the contention is that an order 
of attachment before judgment cannot 
be made ın respect of the individual 


properties of the partner of a firm since 
the partner has not been added as a party 
to the suit in his individual capacity. 


9. Mr.K.Ravi, learned Counsel for the 
applicant, contends that a partner 1s always 


lable for the debts of the partnership 
firm and in view of this habilty the 
individual property of the partner of a 


firm can also be attachéd before judgment, 
The proposition that every partner ıs hable 
to answer the liabilities of the partnership 
firm 1s an obvious proposition, But the 
question whether the property of a partner 
can be attached before judgment tn a Suit 
where the partnership alone ıs the 
defendant ıs to be considered ın this 
application. On behalf of the applicant 
reliance is placed upon Order 21, rule 
50, Civil Procedure Code which provides 
for execution of a decree against the firm, 
The said Rule is as follows - 


"(1) 
against a 
granted - 


Where a decree has been passed 
firm, execution may be 


(a) against any property of the partner- 
ship, 


(b) against any person who has appeared 
im his own name under rule 6 or rule 
7 of Order XXX or who has admitted 
on the pleadings that he is, or who 
has been adjudged to be a partner, 


(c) against any person who has been 
individually served as a partner with 
a summons and has failed to appear, 


Provided that nothing in this sub-rule 
shall be deemed to hmit or otherwise 
affect the provisions of section 30 of 
the Indian Partnership Act, 1932 (9 
of 1982). 


(2) Where the decree-holder claims to 
be entitled to cause the decree to be 
executed against any person other than 
such a person as ıs referred to ın 
sub-rule (i), clauses (b) and (c) as being 
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a partner in the firm, he may apply 
to the Court which passed the decree 


for leave, and where the liability ıs 
not disputed, such Court may grant 
such leave or, where such lability ts 


disputed, may order that the liability 
of such person be tried and determined 
In any manner in which any issue in 
a suit may be tried and determined, 


(3) Where the lability of any person 
has been tried and determined under 
sub-rule (2), the order made thereon 
shall have the same force and be 
subject to the same conditions as to 
appeal or otherwise as if ıt were a 
decree, 

(4) Save as against any property of 
the partnership, a decree against a 
firm shall not release, render liable 
or otherwise affect any partner thereih 
unless he has been served with a 
summons to appear and answer," 


According to Rule 50(1){a) of Order 21 
a decree against the partnership can be 
executed straightaway against the partner- 
ship’ property. According to Rule 50(1)(b) 
in cases where the defendant had appeared 
in his own name under Rule 6 or rule 
7 of Order 30 or a person who has admit- 
ted on the pleadings that he ts or he had 
been found to be a partner of the partner- 
ship firm, his property can be proceeded 
against for a decree against the partnership 
firm. In this case the sole defendant 1s 
the partnership firm T.A.P.Enterprises, 
represented by its partner C.N.Basha. The 
said C.N.Basha ts not denying that he ıs 
the partner of the firm. lence by virtue 
of Order 20, rule 50, C.P.C. if a decree 
is obtained against the firm the property 
of C.N.Basha can be proceeded against. 
But the question 1s whether the same 
principle can be applied to an attachment 
before judgment. 


10. Just as there are provision ın the 
Code of Civil Procedure for proceedings 
against the property of the partners for 
realising the decree against the partnership 
firm, there is no provision under Order 
38, rule 5, Civil Procedure Code, for passing 
an order of conditional attachment of the 
property of the partner for the debt due 
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from the partnership. It 1s contended that 
in view of the facr that ın cases where 
attachment before judgment ıs made no 
fresh attachment need be made ın respect 
of the same property after the passıng 
of the decree and the same atıachment 
may become attachment for purpose of 
execution of the decree, the principle 
applicable to the attachment ın the course 
of the execution of the decree apphes 
in all force to attachment before judgment 
and hence in view of Order 21, rule 50, 
Civil Procedure Code the individual 
property of a partner can be attached 
before judgment in a suit against the 
partnership. In support of this contention 
the case reported in Bharat Sarvodaya 
Mills v. Mohatta Bros, A.1.R.1969 Gujarat 
178 1s cited. In that decision ıt has been 
observed as follows: 


"A suit by or in the name of a firm 
is thus really a suit by or in the name 
of all its partners, See Rodriquez v. 
Speyer Brothers, (1919 A.C.59 and Puru- 
shottam Umedbhai and Co. v., M/s.Mam- 
lal and Sons, (1961)! S.C.J.283= (1961)1 
M.L.J. (S.C.) 38= (1961)1 An. W.R. (S.C.) 
38= (1961)1 S.C.R.982=  A.ILR.1961 
S.C.325 at pages 328, 329, 330. So also 
a suit against the firm ıs really a suit 
against all the partners of the firm. 
Their lordships quoted a passage of 
Lindley L.J. ın Western Nataonal Bank 
of City of New York v. Perez, Trisanna 
and Company, (1891)1 Q,.B.304 at P.314 
as under - 


"When a firm's name 3s used, ıt ıs only 
a convenient method of denoting those 
persons who compose the firm at the 
time, when that name ıs used and a 
plaintiff who sues partners in the name 
of the their firm in truth sues them 
individually, just as much as if he had 
set out all their names." 


The decree passed in the suit, 
in form against the firm, ts 
a decree against all the partners. ... 
From this subsequent decision by their 
Lordships of the Supreme Court ıt 
appears to be a setttled position that 
such suits by or against a firm under 
Order 30 are ın reality suits by partners 
Or against the partners at the time 


though 
in effect 


when the cause of action accrued. There 
is no question of a deemed fiction, 
but in reahty of the suit is by all the 
partners or against all the partners, 
even though firm name is used as a 
convenient method of denoting those 
persons who compose the firm at the 
time when the cause of action accrued. 
In such cases even though the plaint 
in the cause title mentions name of 
the firm as the plaintiff, the suit ıs 
really by all the partners individually, 
just as much as ıf they had all of them 
set out their names ın the plaint." 


The above observation of the Gujarat High 
Court ıs only a reiteration of the principle 
laid down in Order 30 Civil Procedure 
Code, which relates to the institution of 
suits by or against the partnership firms. 
But thg execution of decrees passed against 
a firm 1s governed by Order 21, rule 50, 
Civil Procedure Code. According to the 
said rule a decree against the firm can 
be executed against the property of a 
partner, if he had appeared in the suit 
in Mms own name representing the partner- 
ship under rule 6 or rule 7 of Order 30, 
or in cases where he admitted to be a 
partner of the firm or he had been 
adjudged as a partner of the firm. Hence 
the abovesaid rules in the Code of Civil 
Procedure contain specific provision 
enabling a decree holder against a firm 
to attach and bring to sale the individual 
property of the partners in execution of 
a decree, 

li. The provisigns regarding the attach- 
ment before judgment under Order 38 rule 
5 ıs an extraordinary one by which the 
plaintiff can secure the property of the 
defendant if the conditions laid down in 
that section are present. The said provision 
cannot be applied to the individual property 
of a partner in a suit against’ the 
partnership firm, The proposition had been 
considered by the Judicial 
of Kutch, in the case reported in 

ve Pranial, A.I.R.1952 Kutch 47 
the following observation 1s found. 


Shantilal 
where 


"Under Order 38, rule 5 a plaintiff 
can ask for attachment before judgment 
of the property of his defendant and 
not of the property of a partnership 


Commissioner , 


~ fe Pa 
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of -which the defendnat 1s a partner 
as the partnership property cannot be 
called ‘his property’! within the meaning 
of that expression used ın clauses (a) 
and (b) of sub-rule (1) of the rule 5, 
Order 38." 


12, In view of the fact that the provision 
under Order 38, rule 5, Civil ‘Procedure 
Code ıs an extraordinary provision the 
same will have to be strictly followed 
or else it will result ın injury to parties 
to the litigation. It is not possible to 
construe the words “his property” occurring 
in sub-clauses (a) and (b) of sub-rule (1) 
of rule 5, Order 38 as the property of 
an individual partner in a suit in which 
the partnership firm alone figures as the 
defendant. Under the circumstances the 
contention of the respondent that in a 
suit against the partnership firm an order 
of attachment before judgment undey Order 
38, rule 5 cannot be passed ın respect 
of the individual 
Merits acceptance. The case would be 
different if the partner is also added as 
a party defendant to the suit in view of 
the fact that he ıs hable for the 
partnership debt. In this case the partner 
has not been imdividually made as a party 
defendant. Under the circumstances the 
only conclusion that can be arrived at 
is that the applicant is not entitled to 
an order of conditional attachment under 
Order 38, rule 5, Civil Procedure Code, in 































respect of the individual property of a 
arther. 
13. In the result the application for 


attachment before judgment is dismissed. 


Hlowever, there will be no order as to 
costs. 
B.S = Application dismissed. 
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IN THE HIGH COURT OF JUDICATURE 
AT MADRAS, 


(Appellate Jurisdiction) 
Present:- G.Ramanujam and V.Ratnam, 
J: l 

*V{rit Appeal No.527 of 1978 and 1y. P. NO. 
4425 of 1977, 5th December, 1984, 


K.Ramaprasad Appellant* 


Ve 


Record Officer and Speciai Tahsildar, No.1, 
Tenancy Record, Madurai and others 


Respondents. 


Tamil Nadu Land Reforms (Record of 
Tenancy Rights) Act (XXV of 1969) - Tamil 
Nadu Cultivating Tenants Protection 
Act (XXV of 1955), section 4(B) - Scope 
- Does not exclude oral tenancy - 
Petitioner's name entered ın record 
of tenancy as cultıvatıng tenant - 
Effect'of - Insertion of section 4-B, 


It 1s no doubt true that section 4-B of 
Act XXV of 1955 contemplates the 
execution of a lease deed between the 
landlord and the cultivating tenant after 
the coming into force of Madras Cultivating 
Tenants Protection (Amendment) Act, 1956, 
in triplicate and one copy to be lodged 
in the Taluk Office. A penalty ıs provided 
for either refusal to sign or failure to 
lodge the lease deed with the Taluk office. 
But the question 1s whether the non-execu- 
tion of a lease deed as contemplated in 
section 4-B will deprive, the parties of 
the benefits of the provisions of the Act, 
Admittedly section 4-B does not contain 
any forfeiture clause to the effect that 
if the landlord or the cultivating tenant 
refused or failed to execute the lease 
deed, they will forfeit the benefits arising 
under the Act. The purpose of the Act 
1s tc confer benefits on the cultivating 
tenants and to protect them from unjust 
eviction. If such a right given to the culti- 
vating tenant is to be taken away or with- 
drawn, one would expect a specific provi- 
sion in section 4-B, of the Act for forfei- 
ture for not executing a lease deed as 
contemplated therein. The object of section 


wee 


I] K. Ramaprasad v. Record Officer, Tenancy Record, \iadural 
(Ramanujam, J.) - 


© 
4-B 1s to see that after 1956, the parties 


enter into agreements ın wrting which 
would be ın triplicate and one copy is 
to be deposited with the Taluk Office. 
Such a requirement has been made in 
section 4, only to see that there ıs no 
dispute between the landlord and the tenant 
as to the exact terms of the tenancy. 


If the terms of the tenancy are reduced 
to writing and a copy of the same 1s 
deposited with the Taluk office, then the 
terms of the tenancy cannot be put in 
dispute and tne rights of the parties could 
be decided with reference to those terms 
contained in the lease deed in proceedings 


under the Act initiated or resorted to 
by the parties. [Para.9] 
Sub-section 3 of section 4-B imposes a 


fine for non-compliance with section 4-B. 
It applies only to a case where one party 
to the tenancy agreement ıs willing to 
execute the agreement but the other party 
refuses to sign the sarme., In such a case, 
the refusal 1s made punishable. If the 
landlord and the cultivating tenant do not 
want to enter into a written agreement, 
then neither the proviso to section 4-B, 


nor sub-section 3 of section 4(B) will stand 


attracted and there 1s no way of compelling 
both the parties to enter into a written 
tenancy agreement. {Para.10] 


So long as section 4-B does not exclude 
oral tenancies, persons holding under oral 
tenancies cannot be deprived of the 
benefits of the Act merely on the basis 
of oral tenancies, It is significant ta note 
that even after the introduction of section 
4-B by the Amending Act 1956, the defi- 
nition of the term ‘cultivating tenant’ 
still continues to be the same and that 
definition takes the oral tenancies as well, 
Unless that definition.. was amended so 
as to confine the operation of the Act 
only to tenancies under written agreement, 
the application of the Act to oral tenancies 
cannot be excluded, [Para.10] 


Case referred to:- 


Sakuntala v. Thandukkaran, (1965) 68 L.W. 
362, 


Appeal under Clause 15 of the Letters 
Patent against the Order of Mr.Justice 


Mohan dated 10.1.1978 and made ın 
exercise of the Special Original Jurisdit 
of the High Court ın Writ Petition No. 
of 1977 presented under Article 22¢ 
the Constitution of India to issue a 
of Certuorarz calling for the records 
3rd respondent ın R.P.No.A.10/9-77 | 
16.7.1977 confirming the order of 
Revenue Divisional Officer ın A.P.No 
dated 2.4.73 which confirmed the 

of the Tahsildar in Form IV 139/71 
dated 9.8.1972 and quash the same. 


N.V.Balasubramaman, for Appellant. 


C.Chinnaswam1, Special Government Pl 
for Respondents 1 to 3. 


K.Nohan Ram, for 4th Respondent. 


The Jifdgment of the Court was deli 
Dy 

Ramanujam, J.:- This appeal ıs dire 
against the judgment of Mohan, J. c 
10.1.1978 made in Writ Petition No. 
of 1977, 


2. The appellant herein is the lan 
and he filed an application before 
Record Officer for removal of the f 
respondent's name_-_from the recor 
tenancy in respect of seventy cent 
land in S.No.84/4 and 12 cents of 
in © 2333/6 in the village of Keelame 
kattinam, Madurat South Taluk. The en 
on the said petition was taken up by 
Record Officer and in the said enc 
the appellant herein contended that 
fourth responden® herein was not a te 
at all either on waram_ basis or 
Kuthagal basis, that he was engaged 
as an agricultural labourer to watch 
water the land in question for whic 
was paid four bags of paddy as v 
and that therefore, the fourth respo! 
cannot be registered as a tenant | 
the provisions of the Record of Ter 
Act, 1969. As against this, the fi 
respondent contended that he ıs a «< 
vating tenant of the appellant for 
last thirteen years and that he has 
paying kuthaga: regularly and that tl 
fore, the record of tenancy does 
require any alteration. Se 


3. As a result of the said enquiry, 
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Record Officer held that the fourth 
respondent 1s a cultivating tenant directly 
cultivating the lands in question and that 
therefore the entries in the record of 
tenancy do not require any modification 
or variation. The appellant took the matter 
on appeal to the Revenue Divisional 
Officer, Madurai who ıs the appellate 
authority, but without success. Thereafter, 
the appellant took the matter ın revision 
before the Additional Collector, Madurai 
where also he failed. Thereafter the 
appellant moved this ‘court under Article 
226 of the Constitution of India by way 


of filing Writ Petition No.4426 of 1977 
praying for the issue of a writ of 
Certiorarı to quash the order dated 


16.7.1977 passed by the third respondent, 
the revisional authority, confirming the 
order of the Revenue Divisionai Officer, 
dated 2.4.1973 which tn turn confirmed 
the Order of the Tahsildar dated 9,2,1972, 


4, It 1s seen from the impugned proceed= 
ings that the appellant apart from 
questioning the orders of the authorities 
on merits, has also raised the contention 
that the provisions of the Tamil Nadu 
Cultivating Tenants’ Protection Act, 1955, 
after the introduction of section 4-B, do 
not recognise an oral tenancy, and a person 
who claims to be a tenant on the basis 
of an oral tenancy cannot claim the 
benefits of the Act in view of section 
4-B of the Act. This contention was 
negatived by the third respondent, the 
revieional authority, on the ground that 
notwithstanding the introduction of section 
4-B, the definition of the term "cultivating 
tenant" which contemplates even an implied 
tenancy, has not been amended, that 
therefore even after the insertion of 
section 4-B in the Act, there can be an 
oral tenancy and that the fact that there 
1s no written agreement evidencing the 
tenancy will not disable a tenant from 
claiming the benefits of the Act. 


De At the stage of the writ petition 
itself, the only ground urged before the 
learned single Judge was with regard to 
the scope of section 4-B of the Act. The 
legal point based on the scope of section 
4-B of the Tamil Nadu Cultivating Tenants 
Protection Act, 1955 urged by the learned 
counsel for the appellant was this. 
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Whatever be the position before the 
Insertion of section 4-B of the Act, after 
such insertion, there cannot be any oral 
tenancy at all, that all tenancies entered 
Into subsequent to 1956 when section 4-B 
was inserted, can only be under a written 
agreement, that such a written agreement 
should be in triplicate and a copy of the 
same should be filed in the Taluk Office, 
and that if either the landlord or the 
tenant refused to sign the written 
agreement, he will be hable to a penalty 
upto fifty rupees under the provisions of 
section 4-B of the Act. The fact that 
the statute has chosen to levy a penalty 


for non-compliance with the provisions 
of section 4-B would itself indicate that 
the said section 1s mandatory and that 


unless the mandatory provisions of the 
Act are complied with, a tenant cannot 
claim benefits under the Act. This conten- 
tion was rejected by Mohan, J. on the 
ground that the question is covered by 
the decision of Kailasam, J. (as he then 
was) in Sakuntala Ve Thandukkaran, 
(1965) 78 L.W.362 wherein the learned 
Judge has held that even after 1956, there 
can be an oral tenancy and that a tenant 
under an implied oral agreement can claim 
the benefits of the Act notwithstanding 
the fact that section 4-B of the Act has 
not been complied with. 


6. Though the learned Counsel for the 
appellant challenges the view taken by 
the learned single Judge on the ground 
that the scope of section 4-B of the Act 
has not been properly considered by him 
we are of the view that the learned Judge 
has come to the right conclusion. In view 
of the contention of the learned counsel 
for the appellant that whatever be the 
position before 1956, after the introduction 
of section 4-B in 1956, all tenancies can 
only be in writing and an oral tenancy 
cannot be recognised in view of the said 
section and that in any event all tenancy 
agreements after the introduction of section 
4-B in 1956, can only be in the form of 
a written agreement prepared ın triplicate 
as contemplated by section 4-B, ıt is 
necessary to refer to the relevant statutory 
provisions which have got a bearing on 
the question referred to above, 


The Tamil Nadu Cultivating Tenants 


7. 


JI] KX. Ramaprasad v. Record Officer, Tenancy Record, madurat 215 
(Ramanujam, J.) 


Protection .Act, 1955 ıs intended to protect after the coming into force of the Madras 
the cultivating tenants in certain areas Cultivating Tenants Protection (Amendment) 
in the State of Tamil Nadu from unjust Act, 1956, between a cultivating tenant 
eviction. The term ‘cultivating tenant' and a landlord, a lease deed shall be 
is defined in section 2(aa) as follows - eaecuted in triplicate ın the prescribed 
form within a reasonable time after the 

"Section 2(aa): “Cultivating tenant" (1) commencement of such tenancy, specifying 
means a person who contributes his the name and description of the cultivating 
own physical labour or that of any tenant, the name (if any), survey number, 
memper of his family in the cultivation description and extent of the land leased 
of any land belonging to another, under out and the terms of the tenancy, and 
a tenancy agreemert, express or shall be signed both by the landlord or 
implied, and his agent and by the cultivating ‘tenant. 
(11) includes - One of the three copies shall be kept by 
(a) any such person who continues ın the landlord, one shall be kept by the 
possession of the land after the determi- cultivating tenant and the third shall be 
nation of the tenancy agreement, caused to be lodged in the Taluk office 
by the landlord or his agent within a 

(b) the heir of such person, if the heir fortnight of the date on which the cult- 
contributes his own physical labour or vating tenant signs it. The proviso. to 
that of any member of his family ın sub-segtion (1) of section 4-B says that, 


the cultivation of such land, if there is a refusal or delay to execute 
“the lease deed, it shall be open to the 
(c) and (d) se." cultivating tenant or the landlord as the 


case may be to lodge the deed in the 
The definition of the term “cultivating taluk office with a declaration that the 
tenant" throws considerable light on the other party has refused or delayed un- 
question raised by the learned counsel reasonably to execute it. Sub-section (3) 
for the appellant. This definition talks of section 4-B lays down that, if the 
of a tenancy agreement, express or landlord or his agent or the cultivating 
implied. A tenancy agreement can be tenant refuses to sign or fails to lodge 
implied from the conduct of the parties. the lease deed in accordance with _the 
That means that there can also be an provisions of: sub-section (1), the Revenue 
oral tenancy agreement. The definition Divisional Officer may impose on the 
also contemplates a person continuing ın landlord or the cultivating tenant, as the 
possession after the termination of the case may be, a penalty which may extend 
tenancy agreement, which means that there to fifty rupees and that the penalty so 
need not be any subsisting agreement ın imposed may be recovered as if it were 
writing to claim the benefits of the Act an arrear of land revenue. 
as a cultivating tenant. The definition : 
also includes the heir of a deceased 9g, It ıs no doubt true that section 4-8 
cultivating tenant, and in such a case there contemplates the execution of a lease 
could not have been any written agreement deed between the landlord and the culti- 
as contemplated in section 4-B, Thus, the vating tenant after the coming into force 
definition of the term "cultivating tenant" of the Madras Cultivating: Tenants 
does not exclude> an oral tenancy Protection (Amendment) Act, 1956 tn 
agreement. As already stated, the object triplicate and one copy to be lodged in 
of the Act being to protect the cultivating the Taluk Office. A penalty 1s provided 
tenant from unreasonable and unjust for either refusal to sign or failure to 
eviction, the application of the Act cannot fodge the lease deed with the Taluk Office. 
be restricted only to tenants under a But the question ıs whether the non-execu- 
written agreement. tlon of a lease deed as contemplated in 
section 4-B will deprive the parties of 
8 It is no doubt true that section 4-B the benefits of the provisions of the Act. 
of the Act directs that in the case of Admittedly, section 4-B does not contain 


every tenancy agreement entered mto any forfeiture clause to the effect that, 
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if the landlord or the cultivating tenant 4-B by the Amending Act of 1956, the 
refused or failed to execute the lease definition of the term ‘cultivating tenant' 


deed, they will forfeit the benefits arising 
under the Act. As already stated, the 
purpose of the Act 1s to confer benefits 
on the cultivating tenants and to protect 
them from unjust eviction. If such a right 
given to the cultivating tenant ıs to be 
taken away or withdrawn, one would expect 
a specific provision ın- section 4-B of the 
Act for forfeiture for not executing a 
lease deed as contemplated therein. No 
doubt, the object of section 4-B 1s to see 
that after’ 1956, the parties enter into 
agreements in writing which would be ın 
triplicate and one copy is to be deposited 
with the Taluk Office. Such a requirement 
has been made ın section 4-B only to see 
that there ıs no dispute between the 
landiord and the tenant as to the exact 
terms of the tenancy. If the terms of 
the tenancy are reduced to writing and 
a copy of the same 1s’ deposited weth the 
Taluk Office,’ then the terms of the 
tenancy cannot be put in dispute and the 
rights of the parties could be decided with 
reference to those terms contained in the 
lease deed in proceedings under the Act 
initiated or resorted to by che parties, 


10, The learned counsel for the appellant 
contends that sub-section (3) of section 
4-B imposes a fine for non-compliance 


of section 4-B and this shows that section 
4-B 1s mandatory. Sub-section (3) of section 
4-B of the Act applies only to a case 
where one party to the tenancy agreement 
is willing to execute the agreement but 
the other party refuses to sign the same, 
In such a” case, the refusal is made 
punishable. From this 1@ ıs not possible 
to say that there cannot be any oral 
tenancy at all. If the landlord and the 
cultivating tenant do not want to enter 
into a ‘written agreement, then neither 
the proviso to section 4-B, nor sub-section 
(3) of section 4-B will stand attracted 
and there is no way of compelling both 
the parties to enter into a written tenancy 
agreement. Apart from these aspects, so 
long as section 4-B does not exclude oral 
tenancies, persons holding under _ oral 
tenancies cannot be deprived of the 
benefits of the Act merely on the basis 
of oral tenancies, It ıs significant to note 
i jthat even after the introduction of section 


t 


- 


still continues to be the same and that 
definition, as already stated takes in oral 
tenancies as well. Unless that definition 
was ainended so as to confine the operation 
of the Act only to tenancies under written 
agreement, the application of the Act 
to oral tenancies cannot be excluded. Ih 
this view of the matter, we are inclined 
to agree with the view taken by Mohan, 


Je 


il. The Writ Appeal therefore fails and 
it is dismissed. There will be no order 
as to costs in this appeal. 


BeSe Appeal dismissed, 


IN THE HIGH COURT OF JUDICATURE 
AT MADRAS, 


(Original Matrimomal Jurisdiction) 


Present:- Sengottuvelan, J. 


1985, 


*O..295.N0.10 of 1984, 4th April, 

In the matter of the Indian Divorce 
Act IV of 1869. 

S.-Manuel Santharaj Petitioner* 
Ve 

Mrs. Jayarani and another Respondents. 


Divorce Act (4 of 1869)», section 16 - 
"Any person" ~ Meaning - Decree Nısı 


for divorce passed - Sıx months time 
granted for confirmation - Expiry of 
the perzod ~- Application made for 
confirmation - Notice to the opposite 


party whether necessary. 


Pa 
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In this*case a cecree ms for *divorcé “was 
passed: on` 25.9.1984 providing for six 
months’ time for its Confirmation. The 
petitioner who 1s ‘the husband filed ah 
application stating that six months” time 
had elapsed since the passing of the decree 
ms% and that the order of divorce will 
have to be confirmed. On the question 
whether notice to the respondent 1S 


necessary, ° 


ral ai 


d Y r 


Held:- That no ‘notice is necessary to make 
a decree msi absolute.. Accordingly since 
six months time had elapsed since the 
decree nisi, had been passed, the decree 
nis. for divorce was ‘made absolute, 


~~ 


y t 
~ - a’ ok 
Case referred to:- 


L I 


Valhams v. Wilhams, A.LR.1936 
499, > 


e i t ` a ` 


“Rangoon 


Sult ‘praying that this court be pleased 
tọ -pass a decree . dissolving the marriage 
of the petitioner and the first, respondent ° 
held on 1.2.1979 and awarding. the costs 
of the suit. | | 


Z g M Y 


The’ Court made the following 


ORDER.- In this matter a decree msi for 
divorce was passed on 25.9,19847 providing : 
for six months time for confirmation. The 
petitioner who. ıs the husband has filed 
an affıdavıt on 14.3.1985 statıng that six 
months time had passed since the daté 
cf passing of decree msi and as such the 
order of divorce will have to be confirmed. 


2 "On a doubt being felt as to whether 
notice in that application 1s _necessary 
to the respondent, to clarify that doubt, 
the ` matter- 1s posted today. Mr” 
G.M.Nathan, appearing for the petitioner 
contends that the procedure laid down 
under section ‘16 of the Indian Divorce 
Act relates to passing a decree for ‘divorce 
in the first instance by giving six months 
time for confirmation so as to enable third 
parties to challenge the decree as one 
obtained by collusion between the parties 
and relies on the very section itself ın 
support of his argument. Section 16 of 
the Indian Divorce Act reads as follows. 


” 


L.J.28 


"Section 16~ Every decree fur a a dissol- 
„ution of marriage made “by. a ‘High Court 
not being a confirmation of a. decree 
of a District Court, shall, in the -first 
instance, be a decree msi, not to be 
made absolute till after the expiration 
of such, time, . not less“ than sıx months 
from , the pronouncing thereof as the 
High ‘court, by general or special order 
from time to time directs. 


During ~ that period any person shall 
be at liberty; in such manner as the 
High Court by general or special order 
from time „to time directs, to show 
cause why ‘the said. decree should not 
be made absolute by reason of the same 
having been obtained by collusion or 
by reason of material facts not being 
brought before the. Court. co 

P A t 
On cause being so shown, the court 
shall deal with the case by making 
thé decree absolute, or by reversing 
the decree ms or by requiring further ` 
inquiry, or otherwise as justice may 
demand, í ` 


The High Court may order the costs 
of counsel and witnesses and otherwise 
arising from such cause being shown 
to be paid by the parties or such one 


or more of them as it thinks fit, 
including .a, wife-.1f she have separate 
property. eae er mee * 


D 
d 


Whenever a decree nisx has been made,, 
and the petitioner fails, within a reason- 
able time, to move to have such decree 
made absolute, the, High Court may 
dismiss the suit." — 


Sub-section to section 16 only enables 
a third. party to the proceeding to challenge. 
the decree mson the ground of collusion, 
In the case reported ın Wilhams v. Wall- 
ams, A.l.R.1936 Rangoon 499 Justice Leach 
as he then was had an _ occasion to 
interpret the phrase “any person" appearing 
in the section ın the following way:- 


"The words "any person" in section “16 
do not apply to the parties to proceed- 
ings, and consequently a‘ respondent 


” 


l ` 
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has no right to show cause against the 


decree nist being made absolute. Only 
officer appointed under section 17-A 
: exercising jJurisdict7on exercisable by 


King's Proctor in England, or the third 
persons are entitled to tntervene or 
show cause against the decree nis ‘being 
made absolute and even though alle- 
-gations of misconduct subsequent to 
the granting of the decree nim have 
been made by the respondent on his 
or her own responsibility the officer 
‘cannot leave’ the matter in the hands 
of the respondent,” 


I am in entire agreement with the learned 
Judge in the’ interpretation of the phrase 
"any person", Under the circumstances, 
no notice 1s necessary to make a decree 
nis. absolute. Accordingly six months time 
had passed since the decree nsı had been 
passed, The decree mia for  divo®ce Is 
made absolute. m 


r - 
an 


RS. Decree confirmed. 


1 
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IN THE HIGH COURT OF JUDICATURE 
AT MADRAS. 


Present:- 
JJa 


C.Ramanujam and K.Shanmugham, 


& 
i983 against W.P.No.4530 
16th October, 1984, 


*W.ANo. LI! of 
of 1979. 


The Government of Tamil Nadu, represented 
by the Commissioner and Secretary to 


Government, Health and Family Welfare 

Department, Madras-9 and another 
Appellants* 

Ve 

G.Kalyanam Respondent. 


Constitution of India (1950), Article 
226 - Tamıl Nadu Penszon Rules, Rule 
9 - Scope and ambit. 
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In this case, charges were framed only 
after the respondent was retired and not 
before. The question 1s what would be 
the scope of the disciplinary enquiry which 
had been imtiated against the respondent 
admittedly after his retiremert, Rule 9 
of the Tamil Nadu Pension Rules deals 
with the scope of such an enquiry. Under 
that rule, the Government reserve to 
themselves the right of withholding or 
withdrawing a pension or part thereof 
whether permanently or for a specified 
period and of ordering recovery from the 
person of the whole or past of any 
pecuniary loss caused to the Government, 
if in any‘ departmental or judicial 
proceedings, the pensioner is found guilty 
of grave misconduct or negligence during 
the period of his service. That rule refers 
to a stage after the grant of pension to 
a Government servante Withholding or 
withdrawing or recovery from pension will 
arise at a stage only when the pension 


has been sanctioned to a Government 
servant. Though rule 6 says that full 
pension 1s payable only when the service 


rendered by the Government ‘servant has 
been duly approved by the pension sanction- 
ing authority as satisfactory, once the 
pension has been sanctioned ıt cannot be 


reduced although proof of service not 
having been satisfactory may come to 
the notice of the  pension-sanctioning 


authorities subsequent to the sanction of 
the pension as per rule 6(5). Therefore 
the _departmental enquiry indicated after 
the Government servant retires cannot 
be for the purpose of determining the 
satisfactory nature of his service. A 
Government servant who has retired cannot 
be penalised if he ıs found guilty of grave 
misconduct during the period of service 
except to the extent covered by rule 9. 
Rule 8 of the Tamil Nadu Civil Services 
Classification, Control and: Appeal Rules 
dealing with the various items of penalties 
will not apply after the Government 
servant has retired from service. Therefore 
any disciplinary enquiry conducted after 
a Government’ servant retires can only 
be for the purpose of working out the 
right of the Government to withhold, 
withdraw or to effect recovery from the 
pension, That would indicate that any 
disciplinary enquiry initiated after the 
retirement of a Government servant car 


oe a da 


~ 
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only be for the purpose of withholding, 
withdrawing or effecting recovery from 
pension towards any pecuniary loss caused 
to the Government by his grave misconduct 
or negligence, [Para.7] 


Cases referred to:- f 


The State of Punjab v. Khemı Ram, (1971) 
S.C.J.263= (1970)2 S.C.R.657= A.l.R.1970 
S.C.214; R.PeNarr ve K.S.E.Boara, A.l.R.1979 
Kerala 135. 


Appeal under clause 15 of the Letters 
Patent against the order of Mr.Justice 
Padmanabhan, dated 16.10.81 and made 


ın the exercise of the Special Original 
Jurisdiction of the High Court in W.P.No. 
4530 of 1979 presented under Article 226 
of the Constitution of India to issue a 
writ of certiorarified Mandamus calling 
for the records comprised in the proceed- 
ings of the second respondent dated 26.2.79 
ın Ref.No.77213/ESI/SC/2/77, quash the 
said proceedings. dated 26.2.79 and conse- 
quently forbearing the respondents from 
proceeding further against the petitioner 
pursuant to the impugned proceeaings. 
C.Chinnaswamie Additional , Government 
Pleader, for Appellants. 


D.Rajus for Respondent. 
The Order of the Court was made by 


Ramanujam, J.z- The scope and ambit of 
rule 9 of the Tamil Nadu Pension Rules 
has come up for consideration ın this 
appeal. 


herein retired as a 
Superintendent from the Tamil Nadu 
Medical Services on the = afternoon of 
31.3.1978. At the time of retirement he 
was working as/ Superintendent ın the 
Employees State Insurance [fospital, 
Madras. Later, on 26.2.1979 he was served 
by the Director of medical Services and 
Family Welfare “with a memo containing 
the following two charges. 


"(1) That as a Superintendent being 
tne head of the Institution he ought 
to have conducted ‘on the spot enquiry’ 
and submitted a report’ to the Director 


2, The respondent 


of Medical Services and Family Welfare 
about the circumstances leading to the 
death of patient Thiru Yasudevan who 
died ın unusual circumstances. Thus 
he failed to do his legitimate duty. 


(2) That he had not cared to conduct 
an enquiry nor did he depute some one 
else holding administrative responsibility 
to conduct an enquiry immediately and 
send a report about the tragic death 
of a patient and thus he failed to 
discharge his duties entrusted to him 
as the head of the Institution.” 


By that memo he was asked to file a 
written statement of defence and to fill 
up the question which are required him 
to state as to whether he wants an oral 
enquiry or not. The respondent submitted 
his written representation on June 7, 1979 
seeking* an oral enquiry.’ Thereafter he 
was served with a notice dated 25.9.1979 
informing him of the conduct of the 
enquiry on 17.10.1979 by the Director of 
fedical Services and Family Welfare. At 
that stage the petitioner filed Writ Petition 
No.4530 of 1979 questioning the jurisdiction 
of the Director of Medical Services and 
Family Welfar>—.J—tuuuate  arciplinary 
proceedings, on the following grounds: (1) 
After his retirement on superannuation, 
the relationship of master and servant 
ceased, and (2) ın any event the disciplinary 
proceedings initiated after retirement can 
only be for the purpose of making any 
recovery from him and not for any other 
purpose as will be seen from rule 9 of 
the Tamil Nadu Pension Rules. `° 
@ 


3, In the counter affidavit filed by the 
appellants, the State Government and the 
Director of Medical Services and Family 
Welfare it was contended that so long 
as the respondent receives pension and 
other perquisites after his retirement from, 
Government, the relationship of master 
and servant subsists, that in any event 
the proceedings having been nitrated by 
the issue of a memo dated 30.1.1978 while 


the respondent was ın service, the same 
could be continued even after his 
retirement and the appellants have 
Juiisdiction to tnitiate procéedings even 


after the retirement for the lapses commit- 
ted during his service. Thus the main 


- 
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question that came up for consideration 
in the writ petition was as to whether 
disciplinary proceedings can be initiated 
or continued after retirement of a Govern- 
ment servant in view of rule 9 of the 
Pension Rules. : i - 


Padmanabhan, J. who heard the writ 
petition has taken the view that the 
enquiry contemplated under rule 9 of the 
Pension rules 1s only a limited type of 
enquiry in which if a retired Government 
servant is found guilty of grave misconduct 
or negligence during his period of service, 
the Government has the right of with- 
holding or withdrawing a pension or part 
thereof ordering recovery from a pension 
of the whole or part of any pecuniary 
loss caused to the Government and as 
in-this case as a result of the misconduct 
or negligence on’ the part of the respondent 
no recovery ıs sought on the ground of 
pecuniary loss to- Government, “rule 9 
cannot be invoked. The correctness of 
the said view of Padmanabhan, J. has been 
questioned in this appeal. 


5. According to the learned Government 
Pleader the appellants are entitled to 
Initiate proceedings even after the 
retirement of the respondent in view of 
rule 9 of the Pension Rules. Mr.D.Raju, 
learned Counsel for the respondent, 
however, contends that even if the appel- 
lants are entitled to initiate proceedings 
even after the retirement of the 
respondent, the only punishment that the 
appellants can inflict: on the respondent 
is to invoke the right conferred on the 
Government under rule 9 of the Pension 
Rules, that is, to recover the pecuniary 
loss arising out ' of the respondent's 
misconduct or negligence. Thus the 
controversy between the parties relates 
to the scope and ambit of rule 9 of the 
Pension Rules which is as follows: 


’ 
` 


"9, Right of Government to withhald 
or withdraw pension:- (1) The ~- Govern- 
ment reserve to themselves the right 
.of withholding or withdrawing a pension 
or part thereof, whether permanently 
or for a specified period, and of order- 
ing recovery from a pension of the 
whole or part of any pecuniary loss 
caused to the Government, to local 


Vous 


bodies and to Co-operative Societies 
comprising of Government servants and 
registered under the Tamil ‘Nadu 
Co-operative Socteties Act, 1961, if 
ın any departmental or judicial proceed- 
ings, the pensioner ıs found guilty of 
grave misconduct or negligence during 
the period of his service, including 
service rendered upon re-employment 
after retirement. 


2(a) The departmental proceedings 
referred to in sub-rule (1) 1f instituted 
while the Government servant was in 
service whether before his retirement 
or during his re-employment, shall, after 
the final retirement of the Government 
servant be deemed to be proceedings 


‘under this rule and shall be continued 


and concluded by the authority by which 
they. were! commenced in the same 
manner as if the Government servant 
had continued 1n service: 


se @ © € 90o è ee ee >p o o o ‘ga oo ooo‘ ol 


(b) the departmental proceedings, if 
not instituted while the Government 
servant ‘was ın service, whether before 
his retirement or during his re-employ- 
ment- : 

(1) shall not be instituted save with 
the sanction of the Government 


(1) shall not be in respect of any event 
which took place more than four years 
before such institution, and 


(111) shall be conducted by such authority 
and in such place as the Government 
may direct and in accordance with the 
procedure applicable to departmental 
proceedings in which an order of 
dismissal’ from service could be made 
in relation to the Government servant 
during his service. 


(3) No judicial proceedings, if not insti- 
tuted while the Government servant 
was ın service, whether o.efore his 
retirement or during his re-employment, 
shall be instituted in respect of a cause 
of action which arose, or in’ réspect 
of an event which took place,’ more 


than four years before such institution. 


(4) In case of a Government servant 
who has retired on attaining the age 
of superannuation or otherwise and 
against whom any departmental 
proceedings or judicial proceedings are 
mstituted or where departmental 
proceedings are continued under sub-rule 
(2), a proyisional pension as provided 
in rules 65 or rule 74, as the case may 
be, shall be sanctioned, 


(5) Where the Government decide not 
to withhold or withdraw pension but 
order recovery of pecunjary loss from 
pension, the recovery shall not ordinarily 
be made at a rate exceeding one third 
of the pension admissible on the date 
of retirement of a Government servant. 


(6) For the purpose of this rule: 


(a) departmental proceedings shall be 
deemed to be instituted on the date 
on which the statement of charges is 
issued to the Government servant who 
has been placed under suspension from 
‘an earher date, on such date and se." 
6. It ıs now well-settled that if disci- 
plinary action is to be taken against an 
employee it must be taken before he 
retires from service, and if the disciplinary 
enquiry cannot be completed : of one 
initiated already, the only course open 
to the Government ıs to pass an order 
of suspension and refuse to permit the 


concerned government servant to retire 
and permit him to continue ın service 
till: final orders are passed thereon It 


Is pertinent to note the following obser- 
vations of the Supreme Court ın State 
of Punjab v. Khemi Ram, (1970)2 SGR; 
657= (1971)1 S.C. J.263= A,ILR.1970 S.C.214. 


"There can be no doubt that .if disci- 
plinary action is sought to be taken 
against a Government servant it must 
be done before he retires as provided 
by the said rule. If a disciplinary enquiry 
cannot be concluded before the date 
of ‘stich retirement, the course open 
to the Government 1s to pass an order 
of suspension and refuse to permit the 
Concerned public servant to retire and 


Government of Famil Nadu v. G. Kalyanam 
(Ramanujams, Je) l 
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retain him in service till such enquiry 
is completed and a final order ıs passed 
thereon." 


The principle of the above decision has 
been followed by a Full Bench of the 
Kerala High Court inR.P.Nawr ve K.S.E. 
Board, A.I.R.1979 Ker.135. 

In this case from the dates set out 
above it will be clear that the charges 
were framed only after the ,réspondent 
was retired and not before. The fact that 
on 30.1.1978 an explanation was called 
for cannot be taken to be initiation of 
the disciplinary proceedings. It ıs only 
after retirement, disciplinary proceedings 
have been initiated against the respondent 
by framing charges. The question is what 
could be the scope of the = disciplinary 
enquiry’ which has been initiated against 


7. 


the “respondent admittedly after his 
retirement. Rule 9 of the Tamil Nadu 
Pension Rules deals with the score of 
such an enquiry. Under that rule the 
Government reserve to themselves the 
right of withholding or withdrawing a 
pension or part thereof, whether per- 


manently of for a specified period .and 
of ordering recovery from a pension of 
the whole or part of any pecuniary ios» 
caused to the Government, ^f ın any 
departmental or judicial proceedings, the 
pensioner ıs found guilty of grave 
misconduct or negligence during the period 
of his service. That rule refers to a stage 
after the grant of pension to a Government 
servant. Withholding or withdrawing or 
recovery from pension will arise at a stage 
only when the ffension has been sanctioned 
to a Government: servant. Though rule 
6 says that full pension ıs payable only 
when the service rendered by the Govern- 
ment servant has been duly approved by 
the pension-sanctioning authority as., satıs- 
factory. Once the pension has been 
sanctioned it cannot be reduced although 
proof of service not having been satisfact- 
ory may come to the nctice of the pension- 
sanctioning authorities subsequent to the 
sanction of the pension as per rule 6(5). 
Therefore, the denartmental enquiry initi- 
ated after the Government servant retires 
cannot be for the purpose 
the satisfactory nature of 
Government servant who has 


his service, A 
retired cannot 


of determining’ 
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| be penalised 1f he ıs found guilty of grave 
misconduct or negligence during the period 
of service except to the extent covered 
by rule 9. Rule 8 of the Tamil Nadu Civil 
Services (Classification, Control and 
Appeal) Rules dealing with the various 
Items of penalties will not apply after 
the government servant has retired from 
service. Therefore any disciplinary enquiry 
conducted after a Government servant 
retires can only be for the purpose of 
working out the mght of the Government 
to withhold or withdraw or to effect 
recovery from the pension. That would 
indicate that any disciplinary enquiry 
initiated after the retirement of a govern- 
ment servant can only be for the purpose 
of withholding, withdrawing or effecting 
recovery from pension towards any 
pecuniary loss caused to the Government 
by his grave misconduct or negligence. 
Therefore the contention of the learned 
counsel for the respondent that any disci- 
plinary enquiry that may be initiated™after 
the retirement of a Government servant 
can only be for the purpose of recovery 
of the pecumary loss caused to the 
Government and it cannot be for any other 
purpose and that the charges in a disci- 
plinary enquiry initiated after the retire- 
ment of the Government servant can only 
relate to the pecuniary loss caused to 
the Government has to be accepted. 


8 As a matter of fact a = simular 
provision under Article 351]-A of the Civil 
Service Regulations came up for consider- 
ation before Srinivasan, J. and the learned 
‘Judge observed: 


"The Explanation to this rule states 
that departmental proceedings shall 
be deemed to have been instituted when 
the charges framed against the peti- 
tioner are issued to him. Reading rule 
10 of the lLuiberalised Pension Rules 
with Article 351-A of the Civil Service 
Regulations, it follows that the right 
to withhold or recover any portion of 
the gratuity can stem only from 
departmental proceedings ın which the 
pensioner 1s found to have been guilty 
of negligence and to have caused 
pecuniary loss to Government by such 
negligence, and such departmental 
proceedings shall not be undertaken 
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in respect of an tncident which took 
place four years prior to the institution 
of those proceedings." 


The learned Judge has proceeded on the 
basis that the enquiry that 1s contemplated 
under Article 351 must be with regard 
to such negligence or misconduct on the 
part of the Government servant which 
has resulted in a pecuniary loss to the 
Government. Rule 9 of the Tamil Nadu 
Pension Rules ts ın identical terms and 
therefore, rule 9 must also be restrictea 
to such misconduct or negligence which 
has resulted in a pecumary loss to the 
Government. The said principle has- also 
been accepted by the Full Bench of the 


Kerala High court in R.P.Nar v K.S.E. 
Board, A..R.1979 Kerala 135 where the 
learned Judges interpreting rule 3, Part 


I], and Chapter I of the Kerala Service 
Rules which 1s more or less identical with 
rule 9 of the Tamil Nadu Pension Rules 
had observed: 


"The rule does not authorise the contin- 
uance of disciplinary proceedings as 
such, against a Government servant 
after his retirement. Both on principle 
and on authority, such a position cannot 
be easily countenanced, It allows only 
a limited type of enquiry to be 
proceeded with namely an enquiry in 
regard to withholding or withdrawing 
pension, or of ordering recovery from 
pension by reason of any musconduct 
or negligence during the period in 
service of the employee. Under clause 


(a) of the proviso to the rule, the 
departmental proceeding, if instituted 
during the service of the employee 


is to be deemed to be a proceeding 
under the Rule and may be continued 
and completed even after his retire- 
ment. To this limited extent alone ıs 
provision made under the rule for 
continuance of a disciplinary enquiry 
beyond retirement. That too ıs, by 
transmitting ıt by fiction to be an 
enquiry under the Rule. Beyond this, 
we cannot understand the rule in any 
way permitting the authorities either 
to launch or to continue disciplinary 
proceedings after the retirement ofe 
the employee. That would be destruction 
of the concept of relationship of 
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employer and employee which has come 
to an end by reason of the retirement 
of the employee, beyond which, disci- 
plinary control cannot extend." 


In this case, the charges framed relate 
to the failure of the respondent to do 
his legitimate duty, and even if they are 
proved, they will not result in the recovery 
of any pecuniary loss caused to the 
Government. Even if the charges levelled 
against the respondent are established that 
will not lead to any recovery of pecuniary 
loss caused to the Government, from the 
pension granted to the respondent. We 
are, therefore, ın entire agreement with 
the view expressed by Padmanabhan, J. 


The writ appeal therefore fails and 1s 
dismissed. There will, however, be no order 
as to costs. 


B.S. Appeal dismissed. 


} 


IN THE HIGH COURT OF JUDICATURE 
AT MADRAS, 
and kK.Shanmukhan, 


Present:-— V.Ramaswam1 


JJ. 


*Writ Appeal No.178 of 1982. 
20th November, 1984. 


V.Veerarajan and others Appellants* 


Ve 


The Government of Tamil Nadu reptd. by 

the Secretary to Government, Labour and 

Employment, Dept. Madras-9 and others 
Respondents, 


Industrial Disputes Act (XIV of 1947), 
section ‘10(1) - Discretionary powers 
of Government to refuse to refer a 
dispute for adjudication - Not mitigated 
by 1nclusion of sections 2(A) and 11(A). 


223 


On the advent of section 2(A), Industrial 
Disputes Act where any employer dischar- 
ged, dismissed, retrenched or otherwise | 
terminated the service of an individual 
workman, any dispute or difference between 
that workman and his employer connected 


with, or arising out of such discharge, 
dismissal, retrenchment or termination 
shall be deemed to be an ‘industrial 
dispute’. In short if the circumstances 
under the said provision are  establishea, 


the law shall presume that there shall 
be deemed to be an industrial dispute, 
It is pertinent to remember that any 


dispute or difference relating to discharge, 
dismissal, retrenchment or termination 
of the services of a workman otherwise, 
between that workman on the one hand 
and his employer on the other 1s nor an 
‘industrial dispute', as per section 2(k) 
of the Act. In other words, under section 
2(k), £ worker by himself ıs not enabled 
to raise an ‘industrial dispute’. This 
handicap ıs removed by section 2(A). 
Section 2(A) has no further part to play. 
It would tmmediately follow that section 
2(A) does not at all trench upon or control 
the discretion vested in the Government 
under section 10(1). [Para.7] 


Under section 11(A) of the Act, the powers 
of Labour Courts, Tribunals and National 
Tribunals were alone enlarged. Before 
section 11(A), the powers of tue Tribunals 
were very limited. But after the intro- 
duction of section II(A), these ‘tribwnals 
are empowered to examine the evidence 
afresh and also to grant additjonal opport- 
unities to both the parties to place further 
evidence to sustain or to assail an order 
passed by the Domestic Tribunal where 
the industrial dispute related to the 
discharge or dismissal of a worker. No 
doubt, when the Government refuses to 
make a reference, section 12(5) requires 
that it shall record and communicate the 
reasons therefor. In cases where section 
11(A) is attracted, where the Government 
refuses a reference of the dispute for 
adjudication, the Government shall record 
its reasons also on the quantum of punish- 
ment. Before section I11(A), there was 
no statutory obligation on the part of the 
Government to give its reasons, When ıt 
refused a reference even in respect of. 
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punishment awarded in a domestic enquiry. 
Now section 11(A), obliges, the Government 
to state reasons even on the quantum of 
punishment. This is the only effect of 
a conjoint reading of section 12(5) and 
‘section 11(A) of the Act. There 1s no nexus 
between the power conferred on the 
Government under section 10(1) and the 
enlarged power conferred on the Tribunals 
under section J1(A). Section 11(A) does 
not ın any manner contro! the discretionary 
power of the Government under section 
10(1). [Para.8] 


According to the second proviso to section 
10¢1), where the dispute relates to a public 
utility ‘service and a notice under section 
22 has been given, the appropriate Govern- 
ment shall, unless ıt considers that the 
notice has been frivolously or vexatiously 
given or that ıt would be inexpedient so 
to do, make «a reference unde this 
sub-section notwithstanding that any other 
proceedings under this Act in respect of 
the dispute may have commenced, Thus, 
ın a case where the dispute related to 
a public utility service, the Government 
had no discretion but- 1s bound to make 


a reference under section 10(1). While 
ın section 10(1) the word 'may' ıs used 
indicating that the discretion ıs vested 


with the Government either to refer or 
not to refer any dispute for adjudication, 
such a discrétion ıs taken away ın a case 
where the dispute related to a public utility 
service. Thus in the very same provision, 
two® different powers in the Government 
are found, In such a case, ıt 1s but reason- 
able to conclude that the contrast was 
deliberately provided for in other words 
the word 'may' ın sub-section (1) cannot 
be read as shall. [Para.9] 


Cases referred to:- “ 


` 


Delhı Cloth and General Mills Co., Ltd. 


Ve Shambu Nath Mukherj1, (1977) Lab.I. 
C.1695: (1977)4 S.C.C.415: (1978)1 
S.C.R.591: A.I.R.1978 S.C.8; Workmen 
Ve Firestone Tyre and Rubber Coss 


(1973)1 S.C.C.813: (1973) Lab.1I.C.851: 
(1973)3 S.C.R.587: A.I.R.1973 §.C.1227; 
Arumugham v. Government of Tamil Nadu, 
(1980)1 Lab.L.J.305; Prem Kakkar Ve 
The State of Haryana, °(1976)3 S.C.R. 
1010: A.I.R.1976 S.C.1474; P.Balasubrama- 
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niam v. Government of Tamıl Nadu, (1980) 
T.L.N.J.58; Sengara Singh v. The State 
of Punjaba (1984)1 Lab.L.J.161; Hochtiee 
Gammon v. The” State of Orissa, (1975)2 
5eC.C.649: (1976)1 S.C.R.667: (1975)2 
Lab.L.J.418: A.I.R.1975 S.C.2226; Nirmal 
Singh v. The State of Punjab, (1984) 
Lab.I.C.1312: (1984)2 S.L.J.321: A.I.R. 
1984 S,C.1619; K.P.Lshatriya v. Khandel- 
wal Udyog Ltd., (1981) Lab.I.C.1611: 
(1980)2 Lab.L.J.2614 Balasubramaniam 
Ve Government of Tamil Nadu, (1982)1 
Lab.L.J.447; Kamdar Singh wv. State of 
Gujarat, (1977)2 Lab.L.J.353; Workmen 
J & P Coats v., State of Kerala, (1977)2 
Lab.L.J.5343 Venkatiah Ve Government 
of India, Ministry of Labour, (1978)2 
Lab.L.J.487: (1978) Lab.I.C.1359. i 


Appeal under clause 15 of the Letters 
Patent against the Order of’ Mr.Justice 


Nainar Sundaram. dataed 21.1.1982 ` and 
made in the exercise of the Special 
Original Jurisdiction of the High Court 


in Writ Petition No.350 of 1982 presented 
under Article 226 of the Constitution of 


India, to aissue a writ of mandamus 
directing the Ist respondent by the 
Secretary to Government, Labour and 


Employment Department, Fort St. George, 
Madras-9 to reconsider their Order dated 
11.10.1979 and made im G.O.Ms.No.1650, 
Labour and Employment Department 
(Exhibit A) as confirmed by their Order 
dt. 1.6.1981 in No.14148/R2/81-3 (Exhibit 
B) ın accordance with law. ; 
N.G.R.Prasad of M/s. 
for Appellants, 


Row and Reddy, 


2 


M.A.Sadanand and Mrs,Ja yanthi Natarajan, 
for lst Respondent, 


A.R.Ramanathan, 3rd Respondent, 


The Judgment of the Bench was delivered 
by ; 
K.Shanmukham, J.= The appellants are 
seven workmen: whose services were termi- 
natéd by the 3rd respondent, the Manage- 
ment of Lucas TVS Limited. In respect 
of such a dispute between the appellants 
on the one hand and the 3rd respondent 
on the other as regards the non-employ- 
ment of the appellants, conciliation 


II] 


V. Veerarajan v. Government of Tamil Nadu 


(Shanmukham, J.) 


proceeding was held by the Labour Officer, 
Chingleput, and the said Officer submitted 
his failure report on 19.7.1979. However, 
the lst respondent declined to refer the 
said dispute for adjudication, vide G.O.Ms. 
No.1650 dt. 11.10.1979. Aggrieved against 
such refusal by the Government to refer 
the "“industnal dispute for adjudication", 
the appellants came forward with 
W.P.No.350° of 1982 for the issue of a 
proper writ, order or direction, as the 
case may be, ın particular, for the issue 
of a writ in the nature of mandamus 
directing the Ist respondent (Government 
of Tamil Nadu) to reconsider their order 


dt. 11.10.1979 (referred to supra) and as 
confirmed by the further order dt, 
1.6.1981, The said matter came up for 


admission before Mr.Justice Nainar Sunda- 
ram. But the learned Judge dismissed the 
writ petitionzn mine. Hence this.appeal. 


2, Before we refer to- the contentions 
put forward on behalf of the workmen, 
ıt 1s essential to notice the grounds urged 
by them before the learned Judge. They 
can be gathered from the order appealed 
against. The first ground ıs that section 
10({) of the Industrial Disputes Act, 1947 
(hereinafter referred to as "the Act") lacks 
guidelines with reference to the exercise 
of the powers conferred on the appropriate 
government. The second ground ıs that 
when the order is passed under section 
1011) of the Act which involves grave 
consequences, the appellants ought to have 
been heard by the Government before the 
order is made in conformity with the 
principles of natural justice and as such 
procedure was not adhered to, the order 
should be held to be illegal and has to 
be set aside. The last ground ıs that the 
third respondent had acted discriminatorily 
against the appellants alone because when 
other workers who were also proceeded 
against by the Management in the depart- 
mental enquiry and were found guilty were 
reinstated the appellants alone were singled 
out and their services were terminated 
and that this vital aspect does not appear 
to have been noticed and considered by 
the Government. 


3. Before us, additional points were 
also urged. The foremost point 1s_ that 
after the inclusion of section 2(A) and 
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section 11(A) ın the Act, there ıs no 
discretion vested ın the government but 


to refer the industrial dispute for adjudı- 
cation. In other words, according to the 
learned counsel for the appellants, the 
word 'may' ın section 10(1) of the Act 
has to be read as 'shall' in a case where 
the services of the workmen are terminated 
or retrenched or discharged. The learned 
counsel further pointed out the purpose 
of widening the jurisdiction of the Tribunal 
under section II(A) ıs a clear pointer to 
the fact that the government has no 
discretion but to refer the matter for 
adjudication, His further contention ıs that 
though there was no amendment as such 
to section 10, yet the existence of these 
two provisions, namely, section 2(A) and 
section 11(A) which are intended to protect 


the interest of the workmen had really 
usurpetl the discretion that was vested 
ewith the government under section 10. 
The learned counsel further pointed out ' 


that the question whether the punishment 
of termination ıs disproportionate to the 
charges ıs not within the Jurisdiction of 
the government but 1s within the exclusive 
domain of the Tribunal and that this will 
also suggest that in a case of termination 
governed by sections 2(A) and 11(A), the 
government 'shall' refer the dispute for 
adjudication. - 


4. On merits, the learned counsel pointed 
out that the government, in any event, 
had not considered the complete discri- 
mination made by the Management between 
those who were reappointed and the appel- 


iants who werf disiaissea from service. 
Non-consideration of such vital matters 
will invalidate the impugned order. His 


further argumet is that all the conditions 
for reference are fully established in the 
instant case and consequently the govern- 
ment was bound to refer the dispute for 


adjudication. Relying upon the report of 
the Commissioner of Labour dated 
30.8.1979, the contention ıs that the 
government is bound by the report of the 
Commissioner of Labour and as the 
Commissioner of Labour had suggested 


the reference of dispute to adjudication, 
the government cannot ignore the report 
of the Coinmissioner of Labour and refuse 
a reference. He further pointed out ın 
this connection that the government had 
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more so, weighty 
the Commissioner 


not given any reason, 
reasons, to differ from 
of Labour. 


De The appeal ıs resisted not only by 


the Management represented by \rA.R. 
Ramanathan but also by Mr.Sadanand, 
learned Government advocate. It may be 


useful to point out that the Management 
as also the Government filed respective 
counter to the writ petition in this appeal 
for, as earlier pointed out, the writ petition 
was dismissedin Jzmine. It may also be 
noticed immediately that the charge of 
discrimination urged by the appellants, 
according to the learned counsel for the 
third respondent-management, was not 
raised before the learned judge and, 
therefore, the appellants should not be 
permitted to urge the said charge. On 
the strength of the averment set out in 
the counter filed by the Managemerm™, the 
learned counsel submitted that 
disputed the facts on which the charge 
of discrimination is founded. We will be 
referring to ıt at the appropriate time 
in detail on this subject. Learned Govern- 
ment advocate brought to our notice 
sections 33(A) and 33(C)(2) ın the Act 
to support his contention that section 10 
stands unaffected notwithstanding the 
introduction of sections 2(A) and {1{A) 
or the Act. The learned counsel emphasised 
relying upon A.LR.1965 Supreme Court 
661 at 680 that a legal fiction created 
under a statute in confined to the purpose 
for which it is imtended and the same 
shali not be extended for any other 
purpose. He further submitted that though 
the Parliament amended the Act in 1965, 


1971 and 1982, section i0 did not suffer 
any amendment notwithstanding the 
introduction of sections 2(A) and 1HA) 


of the Act. 


6. At the outset, we have to point out 
that the learned counsel for the appellants 
had not argued the point that section 10 
is unconstitutional for want of guidelines 
with reference to the exercise of the 
powers conferred on the appropriate 
government. Be that as it may, ıt ıs too 
late in the day for the appellants to assail 
the vires of section 10 of the Act in view 
of the decision of the Supreme Court in 
Delhi Cloth and General Mulls Co. Ltd. 
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ve Shambunath Nukherp and others, (1977) 
Lab.l.C.1695= (1977)4 S.C.C.415= (1978)1 
S.C.R.591= AVLIRI975 S.C.8 which was 


also relied on by the learned judge. Thus 
this point fails. 


T. Let us now consider as to whether 


section 2(A) and section 11(A) had 
mitigated the discretionary powers of the 
government under section 10(1) of the 
Act to refuse to refer the dispute for 


adjudication. Section 2(A) provides. 


"2A. Where any employer discharges, 
dismisses, retrenches or otherwise 
terminates the service of an individual 
workman, any dispute or difference 


between that workman and his employer 
connected with, or arising out of, such 
discharge, dismissal, retrenchment or 
termination shail be deemed to be an 
industrial dispute notwithstanding that 
no other workman nor any union of 
workman ıs a party to the dispute." 


Section 11-A provides - 


"11-A. Where an industrial dispute 
relating to the discharge or dismissal 
of a workman has been referred to 
a Labour Court, Tribunal or National 
Tribunal for adjudication and, ın the 
course of the adjudication proceedings, 
the Labour Court, Tribunal, or National, 
Tribunal, as the case may be, is satıs- 


fied that the order of discharge or 
dismissal was not justified, it may, 
by its award set aside the order of 


discharge or dismissal and direct reim- 
statement of the workman on such 
terms and conditions, 1f any, as it thinks 
fit, or give such other relief to the 
workman including the award of ,any 
lesser punishment in heu of discharge 
or dismissal as the circumstances of 
the case may require: 


Provided that in any proceeding under 
this section, the Labour Court, Tribunal 
or National Tribunal, as the case may 
be, shall rely only on the materials 
on record and shall not take any fresh 
evidence ın relation to the matter". 


It may be noticed that section 2(A) was 
inserted by Act 35 of 1965 with effect 


Pea 


r 
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from 1.12.1965 while the other provision, arc established, the law shall presume, 
namely, section 11(A) was inserted by Act that there shall be deemed to be an 
49 of 1971 and came into force with effect industrial dispute. If we turn to section 
from 15.12.1971, Under section 10(1), where 10(1) it is clear that before a reference 
the appropriate government is of the is made by the government, it shal! form 
opinion that any industrial dispute exists the opinion that an industrial dispute exists 
Or 1s apprehended, ıt may at any time or ıs apprehended, It 1s pertinent to 
by order in writing, refer the dispute to remember that any dispute or difference 
a Board for promoting a settlement thereof relating to discharge, dismissal, 
or refer any matter appearing to be retrenchment or termination of the services 
connected with or relevant to the dispute of a workman otherwise, between that 
to a court for inquiry or refer the dispute workman on the one hand ana his employer 
or any matter appearing to be connected on the other ıs not an ‘industrial dispute! 
with, or relevant to, the dispute, if ıt as per section 2(k) of the Act. In other 
relates to the matter specified ın the words, under section 2(k) a worker by 
second schedule, to a Labour court for himself 1s not enabled to raise —an 
adjudication, or refer the dispute or any ‘industrial dispute.’ This handicap is 
matter appearing to be connected with, removed by section 2-A. Section 2(A) has 
or relevant to the dispute, whether it no further part to play. It would 
relates, to any matter specified in the immediately follow that section 2-A does 
second schedule or the thrid schedule, not at all retrench upon the discretion 
to a tribunal for adjudication, The second vestef’ in the government under section 
proviso alone may be noticed at this stage. e10. A close reading of these two provisions 
According to that proviso, where a dispute sections 2-A and 10 of the Act will justify 
relates to a public utility service and a our view. 

notice under section 22 has been piven. 

the appropriate government shall, unless 8 Now turning to section I1(A) of the 
ıt considers that the notice has been Act, we must pomt out that under that 
frivolously or vexatiously given or that provision, the powers of Labour Courts, 
it would be inexpedient so to do, make Tribunals and National Tribunals were alone 
a reference under this sub-section notwith- enlarged. It may be useful to pomt out 
Standing that any other proceeding under at this juncture that before section 11{A) 
this Act in respect of the dispute may the powers of these Tribunais ın the 
have commenced. (emphasis supplied by reappraisal of the evidence before tha 
us), Under section 12(5), 1f, on a consider- Domestic Tribunal were very limited. But 
ation of the report referred to in sub- after the introduction of section JICA) 
section (4), the appropriate government these Tribunals are empowered to examine 
is satisfied that there 1s a case for refer- the evidence afresh and also to grant 
ence to a Board, Labour Court, Tribunal additional opportunities to both the parties 
or National Tribunal, ıt may make such to place further evidence to sustain or 
reference, and, where the appropriate to assatl an order passed by the Domestic 
government does not make a reference, Tribunal where the industrial dispute related 
it shall record and communicate to the to the discharge or dismissal of a worker. 
parties concerned its reasons therefor. Though the side-note ıs not conclusive, 
On the advent of section 2(A), where any yet, it is relevant to understand the 
employer discharged, dismissed, retrenched content of a particular provision. In this 
or otherwise terminated, the service of case, section 11(A) prescribes powers of 
an individual Workman, any dispute or Labour Courts, Tribunals and National 
difference between that workman and his Tribunals to give appropriate relief in case 
employer connected with, or arising out of discharge or dismissal of workmen. Even 
of, such discharge, dismissal, retrenchment a fair reading of the said provision indis- 
or termination shall be deemed to be an _ putably points out where an _ industrial 
industrial dispute notwithstanding that no dispute relating to the discharge or dismis- 
other workman nor any union of workmen sal of a workman had been referred to 
Is a party to the dispute, In short, if the such Tribunal, such enlarged powers as 
circumstances under the said provision prescribed under section 11(A) can be used 


~ 
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by such Tribunals. To put it differently, 
the discretion’ vested in the government 
under section 10(1) ıs in no way ruffled 
by this provision. No doubt, when the 
government refuses to make a reference, 
section 12{5) requires that ıt shall record 
and communicate the reasons therefor. 
In case where section [I(A) ıs attracted, 
where the government refuses a reference 
of the dispute for adjudication, the govern- 
ment shall record its reasons also on the 
quantum of punishment. Before section 
11{A}, there was no statutory obligation 
on the part of the government to give 
its reason when it refused reference even 
In respect of punishment awarded in a 
domestic enguiry. Now, section’ II1({A) 
obliges the government to state reasons 
even on the quantum of punishment. This, 
In our view, is the conly effect of a 
conjoint reading of section 12(5) and section 
11(A) of the Act. We have to reiterate 
that section 11(A) had no effect'at all 
on section 10, We find no nexus betweex 
the power conferred on the government 
under section 10{1) and the enlarged power 
conferred on the Tribunals under section 
11-A. If so, there can be no Justification 
whatever to dilute the discretionary power 
of the government under section 10(}) 
simply because a radical change is made 
mm the power of the Tribunals in that their 
jurisdiction over the (findings of the 
domestic tribunal was enlarged. The object 
of section 11-A is to confer on Tribunals 
larger powers so as to enable them to 
interfere with the punishment of termi- 
nation if it were found that the punishment 
1s dispropartionate to the charge. As 
otherwise, if for a trivial charge the 
workman 1s dismissed and if the finding 
of guilt could not be interfered with by 
the Tribunals, the workman would be left 
helpless and would_be without any remedy. 
Section 11-A rescues the workman from 
such disproportionate punishment at the 
hands of the establishment. Further, ıt 
is manifest from the wording employed 
in section 11-A that only on a reference 
are the Tribunals enabled to exercise such 
wide power nowconferred on them under 
section 11-A. We hold that section 11-A 
does not in any manner control the discre- 
tionary power of the government under 
section 10(1).. 
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9. These apart, there are intrinsic 
indications ın the Act itself, which 
positively point out that the discretion 
of the government 1s in no way fettered 


by sections 2-A and 11-A, In the foremost, 
the second proviso to section 10(1) which 
came mto farce with effect from 
10.3.1957, requires to be noticed. According 
to that proviso, where the dispute relates 
to a public utility service and a _ notice 
under section 22 has been given, the 
appropriate government shall, unless ıt 
considers that the notice has been frivo- 
lously or vexatiously given or that ıt would 
be inexpedient so to do, make a reference 
under this sub-section notwithstanding that 
any other proceedings under this Act in 
respect of the dispute may have commer- 
ced. Thus, in a case where a dispute 
related to a public utility service, the 
government had no discretion but 1s bound 
to make a reference under section 10(1). 
While in section 10(1) the word ‘may' ıs 
used indicating that the discretion 1s vested 
with the government either to refer or 
not to refer any dispute for adjudication; 
such a discretion 1s taken away in a case 
where the dispute related to a public utility 
service, Thus, in the very same provision 
two different powers in the government 
are found. In such a case, it 1s but reason- 
able to conclude that the contrast was 
deliberately provided for; in other words 
the word 'may' in sub-section (1) cannot 
be read as ‘shall’. This contrast conclusively 
establishes that except in a case covered 
by the proviso referred to above, ıt 1$ 
for the government to exercise its direction 
in all other cases either to refer or to 
refuse a reference for adjudication. 
Obviously, therefore, the learned counsel 
for the appellants confined his argument 
on the interpretation of section 10{1) to 
the effect that in a case where sections 
2-A and 11-A are attracted, the govern- 
ment has no discretion but shall refer 
the dispute for adjudication. Besides, if 
we turn to sections 33-A and 33-C(2), 
It is seen that a right ıs conferred on 
any employee to approach directly any 
of the Tribunals named therein to obtain 
the reliefs referred to in the said provi- 
sions. Under section 33-A where an employ- 
er contravenes the provisions of section 
33 during pendency of the proceedings 
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before a Labour Court, Tribunal or 
National Tribunal any employee aggrieved 


by such contravention, may make a 
complaint in writing ın the = prescribed 
manner to such Labour Court, Tribunal 
or National Tribunal and on receipt of 


such complaint, that Labour Court, Tribunal 
or National Tribunal, shall adjudicate upon 
the complaint as if ıt were a _ dispute 
referred to or pending before it, in accord- 
ance with the provisions of this Act and 
shall submit his or its award to the appro- 
priate government and the provisions of 
this Act shall apply accordingly. Section 
33(2) enables a workman to have the 
question arising as to who is entitled to 
receive from the employer any money 
or any benefit which ıs capable of being 
computed in terms of money and to have 
any question arising as to the amount of 
money due or as to the amount at which 
such benefit should be computed, decided 
by such Labour Court as may be specified 
in this behalf by the appropriate govern- 
ment. Therefore, if really the Parliament 
intended that in the face of sections 2-A 
and 11-A, the goverment's discretion under 
section 10(1) were to be curtailed, ıt would 
have added a proviso to section 10(1) as 
the second proviso, referred to supra. But 
that 1s not the case. The sigmificance of 
non-amendment to section 10 by the 
Parliament 1s a major and important factor 
to appreciate the impact of sections 2-A 
and 1ł-A on section 10. If the Parliament 


in its wisdom did not amend section 10 
notwithstanding sections 2-A and 11-A, 
it stands to reason that it deliberately 


avoided defusing the discretionary powers 
of the government to refer or not to refer 
any industrial dispute for adjudication. 
We are, therefore, unable to accept the 
interpretation, as suggested by the learned 
counsel for the appellants that in a case 
covered by sections 2-A and 11-A the 
government had no other alternative but 
to refer the dispute for acjudication. 
Indeed, the Supreme Court ın VWorkmen 
v. Firestone Tyre and Rubber Co., (1973) 1 
S.C.C.813= (1973) Lab.1.C.851l= A.1.R.1973 
S.C.1227= (1973)3 S.C.R.587 at page 608 
observed: 


"To invoke section 11-A, it is necessary 
that an industrial dispute of the type 
mentioned therein should have been 


referred to an Industrial Tribunal for 
adjudication. 
10, It ıs equally of vital importance to 


notice that in the cases rendered after 
the advent of sections 2-A and 11-A and 
cited before us by both the learned 
counsel, no decision had gone to the extent 
of laying down the law that on account 
of sections 2-A and 11-A the discretion 
of the government under section 10 was 
lost or taken away, save S.Arumughan 
v. Govt. of Tamil Nadu, (1980)! I.L.J.305 
which would actively support our view. 


il. In Prem Kakkar v. Haryana, (1976)3 
S.C.R.1010= (1976)3 S.C.C.433= A.1LR.1976 
S.C.1474, the principle laid down ıs that 
ın entertaining an application for a writ 
of mandamus against an order made by 
the appropriate government under section 
10(1)L,read with section 12(5)’ of the Act 
the court does not sit in appeal over the 
order and 1s not entitled to consider the 
propriety or the satisfactory character 
of the reasons and that if ıt appears from 
the reasons given that the appropriate 
government took into account any consider- 
ation irrelevant or foreign, then the court 
may in a given case consider the case 
for a writ of mandamus, In that case, 
ultimately the Supreme Court held it was 
not a fit case for reference for adjudi- 
cation and upheld the government's refusal 
to refer the dispute for adjudication, 


12. Varadarajan, J. (as he then was) in 
S.Arumugham v. Government of Tamu 
Nadu, (1980)1 L.L.J.305 held «that because 
the yovernments took into account ` the 
report of the Advisory Committee, which 
included among its Members the Managing 
Director of the Management itself and 
because the Goverment's order did not 
contain anything to show that the govern- 
ment went into the truth or otherwise 
of the fact me.tioned by the conciliation 
officer in paragraph 5 of nis failure report 
that the action of the management ıs not 
free from suspicion ın regard to their 
motive having regard to the fact that 
the petitioner was an active office-bearer, 
namely General Secretary of the TIDCO 
Employees' Union, quashed the order of 
the government refusing a reference and 
directed the government to reconsider 
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the matter ın the hght of relevant 
materials and his judgment. At the same 
time, at page 308 second column, the 
learned Judge observed: 


"There is no doubt that the government 
has completely ignored the effect of 
section 11-A of the Industrial Disputes 
Act ın case a reference ıs made under 
section {0(1) read with section 12(5) 
of the Act though section 11-A cannot 
be stated to compel a reference in 
all cases," 


It 1s this passage which would repel the 
contention of the learned counse! for the 
appellants, It is convenient to advert to 
the argument advanced by the learned 
counsel for the appellants relying on the 
observations of the learned judge and that 
1S: 


the government had 
inspite 


"What 1S more, 
declined to make a reference 
of the fact 


second respondent has been suspected 
by the conciliation officer and both 
the conciliation officer and the 


Commissioner of Labour have reiterated 
that the matter may be subjected to 
judicial scrutiny by making a reference 
for adjudication before the Labour 
Court." 


A reading of the judgment, as a whole, 
would clearly point out that the learned 
judge did not quash the order of the 
xyovesninent solely on the ground that the 
goverment failed to accept the recommend- 
ation of the. Commissioner of Labour. As 
a matter of fact, the argument advanced 
by the learned counsel for the appellants 
is that the government 1s bound by the 
report of the Commissioner of Labour 
considering the position the said Officer 
holds m that particular Department and 
if the government were to differ it shall 
give weighty reasons for the same. Such 


a contention ts hardly tenable and the 
judginent of the learned judge, quoted 
above, does not lend support to such a 


contention. It is relevant to notice that 
in that case both the conciliation officer 
and the commissioner of labour reiterated 
that the dtspute should be referred to 
adjudication and further, as already pointed 
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out by us, that was not the only circum- 
stances which persuaded the learned judge 
to quash the said order of the government. 
On the other hand, the more powerful 
circumstances which really influenced the 
learned judge are that the government 
considered the report of the Advisory 
Committee in which the Managing Director 
of the Management itself was a member 
and that the government's order did not 
contain anything to show that the govern- 
ment went into the truth or otherwise 
of the fact mentioned by the cconcihation 
officer in paragraph 5 of his failure report 
that the action of the second respondent 
is not free from suspicion in regard to 
their motive having regard to the fact 
that the petitioner was an active office- 
bearer in the Union concerned, 


13. A Division Bench of this court in 
P.Balasubramamam v. Government of Tamul 
Nadu repfd. by the Secretary Labour and 
Employment Department M adras and 
another, (1980) T.L.N.J.58 had pointed 
out. 


. The fact that the government did not 
State in the order declining to make 
a reference that they were satisfied 
that the punishment was not dispropor- 
tionate cannot preclude the government 
from stating to the court, when the 
issue was before the court that they 
had considered the question and were 
of the opinion that the punishment was 
not disproportionate," 


For that purpose, the Division Bench relied 
on paragraph 3 of the counter affidavit 
filed by the government, in which the 
government clearly stated that having 
regard to the nature of the misconduct, 
the punishment could not be held to be 
disproportionate, It ıs also interesting to 
note that the Bench had further observed. 


"But simply because the government 
stated that the application of section 
II-A of the Act would arise only after 
a reference had been made to the 
Labour Court or the Tribunal it could 
not be held that the government had 
not considered whether the punishment 
was disproportionate or not, before 
they declined to make the reference," 
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Thus, ultimately it upheld the order of 
the learned Single Judge of this court, 
who in turn declined to set aside the order 
of the Government refusing to make a 
reference. The Division Bench further found 


that the government had considered all 
the facts before it declined to make a 
reference. 

14, In Workmen v. Firestone Tyre and 
Rubber Co., (1973)1 S.C.C.813= (1973)3 
S.C.R.587= A.LR.1973 S.C.1227= (1973)1 


L.L.J.278 the effect of section I1-A was. 


noticed by the Supreme Court and we 
quote the relevant paragraph: 
"The legislature in section 11-A_ has 


made a departure in certain respects 
in the law as laid down by this court. 
For the first time, power has been 
given to a Tribunal to satisfy itself 
whether misconduct 1s proved, This 
is particularly so, as already pointed 
out by us, regarding even _ findings 
arrived at by an employer ın all enquiry 
properly held. The Tribunal has also 
been given power, also for the first 
time, fo interfere with the punishment 
imposed by an employer. When such 
wide powers have been now conferred 
on Tribunals, the legislature obviously 
felt that some restrictions have to be 
imposed regarding what matters -could 
be taken into account. Such restrictions 
are found in the proviso. The proviso 
only emphasises that the Tribunal has 
to satisfy itself one way or other 
regarding misconduct, the punishment 
and the relief to be granted to workman 
only on the basis of the ‘materials on 
record’ before it. What those materials 
comprise of have been mentioned 
earlier, The Tribunal, for the purposes 
referred to above, cannot call for 
further or fresh evidence, as an appel- 
late authority may normally do under 
a particular statute, when considering 
the correctness or otherwise of an order 
passed by a subordinate body. The 
'matter' in the proviso refers to the 
order of discharge or dismissal that 
is being considered by the Tribunal." 


Though, we would be referring to Sengara 
' Singh v. State of Punjab, (1984)1 L.L.J.161 
| ın detail in due course, we have to point 


out at this stage that the effect of 
sections 2-A and 11-A did not fall for 
consideration ın that case. What was 


pointed” out by the Supreme Court in Hoch- 


tiee Gammon v. State of Orissa, (1976) 1 
S.C.R.667= (1975)2 L.L.J.418= (1975)2 
S.C.C.649= A.J1.R.1975  S.C.2226 ıs that 


the courts can interfere with such execu- 
tive orders passed by the Government, 
if the government refused to _ consider 
relevant matters or took into = account 
wholly irrelevant and extraneous consider- 
ations or they musdirected themselves on 
a point of law and in short the court has 
the power to see that the executive acts 
lawfully. It was further pointed out that 
the government should give reasons and 
that if they are not good reasons, the 
court can direct them to reconsider the 
matter in the light of relevant matters 


thougbe the propriety, adequacy or_ satis- 
eactory character of these reasons may 


not be open to judicial scrutiny. In that 
case, no doubt the order of the government 


was quashed and the State Government 
of Orissa was directed to reconsider the 
matter and take a decision in the matter 
of reference in the light of the relevant 
facts. 


IS. Where the Labour Commissioner, 
while exercising the powers of the State 
Government under section 12 for making 
reference, declined to refer the dispute 
for adjudication on the ground that the 


delinquent, a bank employee, was nôt a 
"workman" within the meaning of section 
2(s) but no reasons were given by him 


to justify that @enclusion, all that he has 
stated in his order was that the post held 
by the delinquent did not fall within the 
category of workman, "the Supreme Court 
straightaway directed the Labour Commuis- 
sioner to make a reference either to the 
Labour Court or to the Industrial Tribunal 
under section 12(5) as he considers proper 
- vide Nirmal Singh v. State of Punjab, 


(1984) Lab...C.1312= (1984)2 S.L.J.321= 
A.I.R.1984 S.C.1619. 
16. A Division Bench of the Bombay 
High Court in K.P.Kshatrirya v., Khandelwal 
Udyog Ltd., (1980)2 L.L.J.261= (1981) 
Lab.I.C.1611 made the following obser- 
vations: 

"The power conferred under section 
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10 to make a reference or not, is indeed 
discretionary and that the government 
is not bound to make a reference of 
any dispute because a party or a union 
or the employer demands such a refer- 
ence. Even so, the government 1s under 
an obligation to exercise the discretion, 


reasonably’ and by reference only to 
relevant considerations. One of the 
relevant considerations, while making 


or refusing to make a reference, after 
the introduction of section 11-A must 
necessarily be that the employee ıs 
entitled to get the evidence as to the 
proof of his misconduct received in 
such a reference as also the quantum 
of punishment, even if the musconduct 


is held to have been proved. In other 
words, the circumstances that the 
disciplinary authority or the appellate 


authority over the same has applied 
its mind to the evidence on“record 
and had bona fade come to some conclu» 
sion as to the proof of misconduct and 
the quantum of punishment by itself 
Is not sufficient to refuse to inake 
reference. 

In the altered legal situation, the 
government has to consider 
whether there ıs anything ın the. 
evidence which may goad or persuade 
the Labour Court or the Industrial 
Tribunal to change its opinion as to 
the conclusion of musconduct or the 
quantum of punishment therefor. The 
government may refuse to make a 
reference if in their prima facie opinion 
the right of getting evidence reviewed 
already recorded and the right of getting 
reviewed the quantum of punishment 
awarded, is bound to be of no practical 
use ın a particular case." 


In conclusion, the Division Bench quashed 
the order of the government, because, 
according to them, the government has 
not borne in mind the relevant consider- 
ations. It ıs pertinent to notice that the 
learned judges of the Bombay High Court 
expressed, no doubt, about discretionary 
power vested with the government under 
section 10 notwithstanding section 11-A, 
on the other hand, they asserted that the 
power conferred under section 10 to make 
a reference or not 1s indeed discretionary 
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and then the government ıs not bound 


to make a reference of any dispute. 


17. Padmanabhan, J. in Balasubramaniam 

ve Government of Tamu Nadu, (1982)! 
L.L.J.447 pointed out that the petitioner 
therein never questioned the severity of 
the punishment in any of hıs represent- 
ations and held. 


"As the governinent had applied its 
mind to the consideration of severity 
of the punishment, the question whether 
"victimisation" would include a case 
where a worker has been punished” out 
of proportion to the offence need not 
be decided." 


18. Even the decision ın Kamdar Singh 
ve State of Gujarat, (1977)2 LL: J353: 
Workmen J and P Coats v., State of 
Kerala, 61977)2 L.L.J.534 and Venkatıah 


v. Government of India, Ministry of Labour, 
(1978)2 L.L.J.487= (1978) Lab...C.135 had 
uniformly laid down that the government 
shall take into consideration all relevant 
considerations and should not be influenced 
by remarks which are not germane. 


19, We do not find any substance in the 
contention urged by the learned counsel 
for the appellants that the courts shall 
give due importance to the policy of the 
Act. According to the learned counsel, 
being a benevolent statute, fhe courts 
shall render an interpretation as to advance 
the interest of the workmen, But the Act 


1s intended to make _ provision for the 
investigation and settlement of industrial 
disputes and for certain other purposes, 


Even since the introduction of the Act, 
the discretion to refer or not any industrial 
dispute for adjudication came to _ reside 
only with the government. As already 
pointed out, notwithstanding several 
amendments in 1965, 1971 and 1982 the 
discretion of the government under section 
10(1) never underwent any change. As a 
matter of fact, learned counsel for the 
appellants did not dispute the discretionary 
power vested with the government under 
section 10(1) before the advent of sections 
2-A and 11-A. If so, we are unable to 
understand as to how the policy of the 
Act would have an impact in any way 
on section 10(1) merely because sections 
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2-A and, 11-A were introduced later. In 
other words, section 10(1) was in conson- 
ance with the policy of the Act before 
the introduetion of sections 2-A and 11-A. 
Then, ıt ış too late in day to contend 
that by virtue of the two provisions having 
been inserted ın the act, section 10 would 
be repugnant to the policy of the Act. 
The correct approach should be to find 
out how far these two new provisions had 
affected the discretionary right of the 
government under section 10(1), We have 
already expressed our opinion. 


20. Learned counsel for the appellants 
also stressed that ıf the government were 
to refuse a reference as in this case, ıt 
would be frustrating the workmen's right 
to have the dispute adjudicated by a 
National Tribunal. This argument does not 
appear to us`to be sound. For, the judicial 
pronouncements have indicated that the? 
court has the power to interfere with the 
orders of the government in refusing a 
reference for adjudication ın certain 
circumstances. Nor does the purpose of 
section 11 become illusory, as repeatedly 
urged by the learned counsel for the 
appellants, simply because ın certain cases 


involving termination of service of the 
employee, the government refused a 
reference. For, wherever the matter 15S 


referred to arbitration, the Tribunal shall 
exercise the wide powers conferred under 
section 11-A. Where there is a wrongful 
refusal, the wrongful refusal can be 
remedied by this court under Article 226 
of the Constitution of India, as indicated 
by the judicial pronouncements, referred 
to supra. Thus, even this argument has 
to be rejected. 


21. We may incidentally point out that 
in view of the decision in Nirmal Singh 
ve State of Punjab, (1984) Lab.I.C.1312= 
(1984)2 S.L.J.321=  A.I.R.1984  S.C.1619, 
we have no hesitation to hold that this 
court has the power under Article 226 
to issue a writ of mandamus straightway 
directing the government to refer the 
dispute for adjudicatron. 


22, On merits, the argument of the 
learned counsel for the appellants ıs that 
the government had not taken into 


et el ee Aa È en mit atl. am lanarak aa et ee 


stances. According to him, the most 
relevant and important circumstance 1s 
that the Management had made a discrimi- 
nation between the workers who were taken 
back into service vis-a-vis the appellants 
and five others, who were dismissed from 
service, Learned counsel would urge that 
the conduct of the management in 
reappointing 135 alone and ın dismissing 
the rest, including the appellants, herein, 
is plagued with discrimination; that this 
particular aspect was not noticed by the 
government, as ıs evident from the 
impugned order, that therefore, the 
government failed to consider the material 
consideration and that consequently the 
order is liable to be quashed. The point 
of law involved in this submission is beyond 
doubt. But the question 1s whether the 
appellants have succeeded ın placing 
releVant factual data to sustain such a 
contention. We may straightway point out 
that ın paragraph 14 of the counter 
affidavit filed by the management (third 
respondent) ıt 3s demed that the charge 
sheets containing the same charges were 
issued to 154 employees with an ulterior 
motive, It ıs further pointed out ın that 
paragraph that there is no question of 
discrimination alleged by the petitioners, 
because the Enquiry Officers were differ- 
ent, charges were different ın each case 
and these enquiries were independent and 
separate fully participated by the petı- 
tioners with the assistance of theirs leader 
and co-worker Sri K.Ramamoorthy. It 15 
further pointed out in paragraph 15 of 
the counter affidavit that the punishment 


was awarded on a careful consideration 
of the charges, the proceedings of the 
enquiry, the findings of the enquiry 


proceedings and the past record of service. 
The appellants did not choose to file a 
reply affidavit. It ıs equally relevant to 
notice that neither in the letter dt. 
27.2.1979 addressed to the Management 
nor in the revision dt. 17.4.1979 to the 
Commissioner of Labour and Welfare 
Department, had the appellants pleaded 
necessary facts to found a case of discri- 
mination. The explanation put forward 
by the learned counsel for the appellant 
is that after all the workmen are not 
competent draftsmen and, therefore, liberal 
approach has to be made by this court. 


Das erm fl nw mbrimnetntiler fre ekha annallante auon 
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in the affidavit filed in support of the 
writ petition necessary facts are not 
averred to found the grievance of discri- 
mination. The only reference in the affi- 
davit filed by the appellants ın support 
of the writ petition ıs to the effect that 
the third respondent management reinstated 
all the charge-sheeted “employees except 
12 including the seven present writ peti- 
tioners, that the action of the third 
respondent management’ dismissing’ the 
petitioners while reinstating other similarly 
charge-sheeted employees against whom 
also charges were held to be proved was 
discriminatory, arbitrary and vindictive. 
It is needless to state that unless ıt 1s 
not only pleaded but also established by 
Satisfactory evidence that all the 154 
employees wer charge-sheeted for identi- 
cal char :s, and for the charges so proved 
the establishment reinstated a Jajor 
number of workmen but dismissed the 
twelve workmen 
tioners, the appellants are not entitled 
to complaın of discrimination or arbıtrarı- 
ness as against the management. As already 
pointed out, the affidavit filed ın support 
of the writ petition is bereft of material 
particulars. Nor had the appellants chosen 
to file a reply affidavit before us when 
in the counter affidavit the Management 
had denied any such discrimination. It 1s 
relevant to note that while the manage- 
ment awarded punishment ıt not only took 


"e guilt that was established ın the 
domestic enquiry, but also the antecedents 
of several workmen. If, therefore, the 


Management ‘took into consideration not 
only the guilt that was a@mitted by then 
in the domestic enquiry, but also their 
respective antecedents there can be no 
room for the contention that there was 
any differential treatment of those who 
were reappointed and those who were 
dismissed from service. Indeed, we had 
,occasion to refer to the counter filed by 
the management that the management 
took into consideration not only the guilt 
but also the past record of service. It 
may not be out of place to refer to the 
failure report filed by the Labour Officer, 
Chingleput District to the government. 
As regards, A.Kondiah, it 1s stated therein 
that even on 23.8.1977 he failed to do 
his work, but also went to the other 
departments and prevented other workmen 
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from doing their work. Thus, his past 
blemished record of service also prevailed 
with the management when they passed 
the orders of dismissal. A similar reference 
is found in that report regarding Harinathan 
and Kabaleeswaran. These circumstances 
will certainly fortify the stand taken by 
the management in the counter affidavit 
that not only the guilt but also the past 
record of services were taken into account 
by the management when they passed the 
orders. If the appellants had blemished 
records in the past and tf such antecedents 
were also taken into account by the 
management in awarding the pun:shment 
of dismissal, it 1s not possible to accept 
the appellants’ contention that there was 
a discrimination amongst equals, We have 
to reiterate that the workmen had not 
laid foundation to support such a charge 
by alleging all relevant factors, such as 
antecedents of every workman, charges 
levelled against every workman and failed 
to satisfy by means of evidence that not 


only the past antecedents, but also the 
charges were identical between the 
workmen who were reappointed and the 


workmen who were dismissed from service. 
We reiterate no such materials were placed 
before the court, nor were they alleged 
in the affidavit filed in support of the 
writ petition. If so, the appellants have 
not made the necessary’ pleadings nor have 
they made out a case for sustaining their 
grievance of discrimination. 


23, It ıs worthwhile to notice that even 
in the decision rendered by the Supreme 
Court in Sengara Singh v. State of Punjab, 
(1984)i L.L.J.161 ıt 1s clear that if the 
present petitioners were to be guilty of 
more serious misconduct or the degree 
of indiscipline in their case was higher 
than compared to those who were rein- 
stated, there can be no discrimination 
as ıs evident from the following obser- 
vations: 
"Now 1f the indiscipline of a large 
number of personnel amongst dismissed 
personnel could be condoned or over- 
looked and after withdrawing the crimi- 
nal case against them, they could be 
reinstated, we see no justification in 
treating the present appellants different- 
ly without pointing out how they were 
gulty of more serious musconduct or 
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the degree of indiscipline in their case 
was higher than compared to those 
who were reinstated, Respondents failed 
to explain to the court the distinguishing 
features and, therefore, we are satisfied 
in putting all of them in same bracket. 
On that conclusion the treatment meted 
to the present appellants suffers from 
the vice of arbitrariness and Article 
14 forbids any arbitrary action which 
could tantamount to denial of equality 
as guaranteed by Article 14 of the 
Constitution." 


In this case, we had already referred to 
the fact that no materials were placed 
before us to sustain the contention that 
all the employees were charged on identi- 
cal accusation and that on the other hand 
it 1s fairly established by the management 
(third respondent) that the charges were 
quite different. There were as many indivi- 


dual enquiries as there were workmen and“ 


that while imposing the punishment not 
only the guilt that was admittedly by the 
employees but also the antecedents of 
every workman were taken into consider- 
ation. Thus, these are the distinguishing 
features which would forbid the application 
of the ratio laid down in the above 
Supreme Court decision. 


24, However, 1t may be still open to 
the appellants to contend that the govern- 
ment had failed to consider this important 
point. Here agatn, we have to point out 
that the appellants cannot succeed for 
the simple reason tkat in their represent- 
ations to the government this was not 
at all pleaded. It 1s relevant to refer at 
this stage to the letter of Mr.V.P.Chinthan, 
dt. 26.7.1979 addressed to the Secretary, 
Labour Department, Government of Tamil 
Nadu, Madras and the letter dt. 26.7.1979 
addressed by the President of the Lucas- 
TVS employees Union to the Minister for 
Labour. These we could find from the 
government files produced by the learned 
Government advocate. On that basis, the 
impugned order came to be passed on 
11.10.1979, where by the government 
refused a reference of adjudication. There- 
after, 1t appears that further representations 
were being made by the appellants to the 
government. One such representation 1s 
dt. 20.2.1981., It is this document that 


is pressed into service by the learned 
counsel for the appellants to support his 
contention that the workmen had brought 
to the notice of the government about 
the discriminatory treatment meted out 
to the appellants. Particular emphasis is 
made on paragraph 5 at page 95 of the 
government files. Even the allegation in 
that paragraph 5 would not in any way 
assist the appellants. It might be that 
in that paragraph it 1s stated that for 
like charges 154 employees were proceeded 
against and after enquiry while 135 were 
reappointed, 19 alone were dismissed, and 
such a conduct on the part of the manage- 
ment ìs discriminatory. We must point 
out that assuming the charges are identical 
that alone will not enable the appellants 
to successfully contend that the manage- 
ment ıs guilty of discrimination. For, we 
have, already pointed out that when the 
management passed the pumshment they 
took into account not only the guilt in 
the domestic enquiry, but also the past 
record of every workman, There is no 
reference in this document to the consider- 
ation of past record. Then, it Is very 
difficult to accept the argument relating 
to discrimination. 


25. We may incidentally add that though 
it was vehemently opposed by Mr.A.R. 
Ramanathan, learned counsel for the 
management that this new pomt shouid 
not be permitted to be raised by the 
appellants, we proceeded to consider them 
in the larger interest of the dismissed 
employees, particularly when there 1s a 
feeling of frusfration in the minds of the 
dismissed employees, 


26. The only other question 1s, whether 
the government has given reasons for its 
refusal to refer the dispute for adjudica- 
tion. In this connection, the order itself 
is required to be noticed. The order runs 
thus: 


LABOUR AND EMPLOYMENT 
DEPARTMENT 


G.O.Ms. No. 1650 Dated 11.10.1979. 
Read the following 


l. From the Labour Officer, Chingleput 
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at Madras conciliation report No.1055/79 
dt. 19.7.79; 


2, From the Commissioner of Labour, 
letter No.83/65286/79 dt. 31.7.79. 


ORDER: The Government have examined 
the conciliation report of the Labour 
Officer first cited in regard to an indus- 
triel dispute raised by Thiru A.Kondiar 
and ô others against the Management 
of Lucas TVS Limited, Madras-50 over 
the issue relating to the ncon-employment 
and they pass the following orders:- 


Z It is seen that the enquiries were 
conducted adhering to the principles 
of natural justice and that the punish- 
ment imposed is not disproportionate 
to the gravity of the offence commit- 
ted. é 


™~ 
3. Hence the government consider that 
there is no case to refer the issue in 
dispute for adjudication.” 


We find that the order had given reasons 
even with regard to the question whether 
the punishment imposed is disproportionate 
or not to the gravity of the offence 
committed, Thus, we find there is enough 
compliance of section 12(5) of the Act. 
It is needless to state, as also pointed 
out by the learned Judge, whose order 
is appealed against, that there is no 
mandate in law that the government shall 
write “WY judgment as such summarising 
the respective cases of the parties, its 
analysis of the’ circumstances, its reasoning 
and its conclusion. Accdétding to the 
citations brought to our notice and quoted 
earlier, the only mandate is that the 
government ought to have considered all 
the relevant circumstances; nowhere has 
it been laid that the government should 
write a judgment as ‘such, It ıs not the 
contention of the learned counsel for the 
appellants that the government was influ- 
enced by irrelevant materials or circum- 
stances. On the other hand, his argument 
was that the government failed to take 


into consideration all relevant circum- 
stances, the most important one being 
the discrimination. Further, we have to 


point out that it 1s enough that the records 
of the government fairly indicate that 
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the government had considered all relevant 
materials before it passed the impugned 
order. We have also had occasion to go 
through the files. Indeed, we have already 
made reference to certain pages. In our 
considered opinicn, we are confident that 
the government had taken into constderation 
ali the relevant factors before it passed 
the impugned order. It is essential at this 
stage tq refer to the fact that in the 
impugned order though there is a reference 
to the letter dt. 31.7.1979 from the 
Commissioner of Labour, the order does 
not refer to the failure report submitted 
by the Commissioner of Labour on 
30.8,1979. But it is relevant to notice 
that the said report is found in the file 
produced by the learned government 
advocate. This will clearly show that the 
government did take into consideration 
not only the report filed by the Labour 
Officer, Chingleput, but also the report 
of the Commissioner of Labour. Thus, we 


“are unable to find anything to suggest 


that the Government had not considered 
all the relevant materials whiie it passed 
the impugned order. 


27. Yet another point urged by the 
learned counsel for the appellants is that 
the government should have accepted the 
report of the Commissioner of Labour 
and if the government wanted to differ, 
it should give its reasons. In our view, 
the said argument is most untenable. There 
is no provision in the Act to warrant an 
imposition of such a duty on the govern- 
ment, under section 12(5) the government 
is bound to consider the report referred 
to in sub-section (4). Sub-section (4) in 
turn refers to the report of the conciliation 
officer. In this case, it 1s not in dispute 
that the conciliation officer is the Labour 
Officer, Chingleput. The Labour Officer 
had eee el refusal. It has to be 
remembered that the Commissioner of 
Labour had recommended a reference, 
According to us, unless there is mandate 
in law that the recommendation of the 
Commissioner of Labour is binding on the 
government or should be respected by the 


government, it is too difficult to accept 
the above argument. It mught be that 
besides the report of the _ conciliation 


officer, ‘the government also wanted to 
know the_ attitude of the Commissioner 
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of Labour. But that would not mean that IN THE HIGH COURT OF JUDICATURE 


the government is either bound by such 
report or to furnish weighty reasons to 
reject such report. In this case, it is seen 
from the government files and the 
impugned order that the government also 
took into consideration the report of the 
Commusstoner of Labour, which is after 
ali his opimion, having no statutory 
sanction, Thus, even this argument fails. 


28. As the order to be passed by the 
government under section 10(1) is after 
all an executive one and it 1s left to the 
subjective satisfaction of the government 
to refer or not a dispute for adjudication, 
the appellants are not entitled to have 
audi alteram partem and rightly did the 
learned single Judge reject their conten- 
tion. As we have to construe the Act and 
as we had enough guidance from several 
decisions referred to ın this "judgment, 
it 1s unnecessary to refer to the recom- 
mendations of Internatidnal Labour Organı- 
sation nor to several passages referred 
to in the Book of Administrative Law by 
Wade. 


29. In the result, the writ appeal fails 
and is dismissed. But we make no order 
as to costs. 


B.S. Appeal dismissed. 


AT MADRAS, 


Present:- V.Ramaswamy and David Annous- 
samy, JJ. 


*W.A.No.232 of 1981. 12th July, 1984. 
A.Muthalif Appellant* 
Ve 


The Special Tahsildar, Harijan Welfare, 
Devakottai and another’ Respondents. 


Land Acquısıtıon Act (I of 1894) 
sections 4(1) and 6 Discrepancy ın 
description of land to be acquired in 
section 4(1) notification and section 
6 - Declaration - Effect. 


Whef the land proposed to be acquired 
is of a homogeneous nature, the fact of 
taking a portion on one side or the other 
would not make much difference. But when 
the land has specir:° features, each portion 
having certain precise <¢vantage to the 
owner of the land, justice requires that 
the portion of the land to be acquired 
is described as accurately as possible in 
the notification under section 4(1) of the 
Land Acquisition Act itself. It 1s true that 
the final declaration is only undér section 
6. But such a declaration has to be made 
after considering the report made under 
section 5-A, which report consists-#f the 
enquiry on the objections arising out of 
the notification under -section (1). 
Therefore the eowner of the land should 
have been put in the position of being 
able to put -forth his case properly in 


respect of the portion of land to be 
acquired, [Para.8] 
Where there ıs a serious’ discrepancy 


between the Jeéscriptions of the land ıs 
the notificaticn under section 4 and the 
declarations under section 6 and such a 
discrepancy had caused prejudice to the 
petitioner it vitiates the acquisition 
proceedings. [Para.9] 


Cases referred to:- 
Gangadhara v. 


State of Madras, (1964)2 
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M.L.J.334= LL.R. (1964)1 Mad.273= 76 
L.W.737= A.I.R.1964 Madras 237, Babu 
Barkya Thakar v. The State of Bombay, 
(1961)2  S.C.J.392= (1961)1 S.C.R.128= 
A.I.R.1960 S.C.1203;  Jammada Alvappa 
Ve State, (1979)2 Karn.L.J.401= A.I.R. 1980 
Karn.22. 

S.Ramalingam, for Appellant. 

Sadanand, Government Advocate, for Ist 


Respondent. 
A.Rameénathan, for 2nd Respondent. 
The Court delivered the following 


JUDGMENT:- This writ appeal ıs against 
the order of a single Judge, in W.P.No.3754 
of 1978 dated 31.3.1981. 


2. The circumstances under which the 
writ petition was filed before this Court 
are as follows: 


The Writ Petitioner ıs the owner of an 
extent of 0.65 acre of land bearing Survey 
No.339/1 in Tirupathur Town, Ramanatha- 
puram District. The said land was notified 
in the Tamil Nadu Government Gazette 
for acquisition for the provision of house 
sites to Harijans of llth ward of Tiru- 
pathur Town under section 4(1) of the 
Land Acquisition Act (hereinafter referred 
to as the Act). During the enquiry under 
section 5-A, the petitioner objected to 
the acytuisition of the said land on the 
ground that the State Bank of India, Tirup- 
patur Branch dnd himself had entered into 
a contract as early as in September, 1976 
and that consequently the Bank advanced 
Rs.90,000/- to the petitioner for the 
construction of the building as per the 
pian furnished by the Bank. The Land 
Acquisition Officer inspected the land 
proposed to be acquired ard found that 
after the publication of th waft Notifi- 
cation under section 4(1) «€ the Act in 
the Tamil Nadu Government Gazette, the 
petitioner laid foundation for the office 
building of the Bank on the northern 
portion of the land in S.No.339/1. The 
Land Acquisition Officer, proposed there- 
fore, to acquire 0.65 acre out of 1,10 
acres in S.No.339/1 on the southern side. 
Accordingly, a draft declaration was 
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published under section 6 of the Act in 
the Tamil Nadu Government gazette dated 
23.8.1978, stating that 0.65 acre out of 
the land in S.No.339/1 was needed for 
the public purpose vzz., provision of house 
sites to the Harijans at Tirupathur Town. 
Subsequently, motices under sections 9(3) 
and 10 of the Act were published and 
served in the manner prescribed under 
the rules. During the award enquiry, the 
petitioner reported to the Officer concerned 
that he had filed a writ petition in this 
court praying to quash the acquisition 
proceedings and, therefore, requested him 
to adjourn the enquiry. In fact petitioner 
prayed the High Court to issue a writ 
of Mandamus or any other appropriate 
writ, restraining the Special Tahsildar, 
Harijan Welfare, Devakottar Land Acqui- 
sition Officer from proceeding further 
on the matter in pursuance of the notices 
issued under sections 9(3) and 10 of the 


Act. 


3. Before the learned Judge, the follow- 
ing two points were urged by the peti- 
tioner. 


(1) The Land Acquisition Officer was 
not certain as to where exactly the 
extent of 65 cents has got to be measu- 
red and garved out of the land bearing 
S,No.339/1 having a total extent -of 
1.10 acres. 

(2) There was a discrepancy in the des- 
cription of the land proposed to be 
acquired between section 4(1) notifi- 
cation and section 6 declaration. The 
learned Judge found both the grounds 
of attack not acceptable and therefore, 
dismissed the writ petition by order 
dated 31.3.1981, It 1s against that order, 
the present appeal has been preferred. 


4, In this appeal, the same two points 
were urged before us, It 1s seen that the 
land ıs described ın section 6 declaration 
as: 
"Ramanathapuram District, 
Taluk, No.57, 
Ryotwarı, wet 


Tıruppathur 
Tiruppathur Village. 
S.No.339-1B belonging 
to Muthalrf, son of Ayyathurai 
Ambalam, Tiruppathur town, bounded 
on the north by S.No.339-1A east by 
S.Nos.339-2, South by S.No.339-3 and 
west by S.No.338-065 acre," 


H] 


This would suggest that the land Is rectan- 
gular in shape. But the sketch prepared 
by the Special Surveyor, Mr.Periakaruppan, 
on 9.3.1981, which has been placed before 
us by the learned Government Pleader 
shows that the land to be acquired ts ın 
'L' shape. In the declaration under section 
6, it is stated that a plan of the lands 
is kept in the Office of the Special 
Tahsildar (Haryan Welfare), Devakottai 
for inspection at any time during office 
hours. The plan now presented is said to 
be the same as the plan which was kept 
in the Office of the Special Tahsildar at 
the time of the declaration. If it 1s so 
the verbal description of the land in the 
declaration under section 6 ıs certainly 
defective. 


The land was described in the notification 


under section 4(1) as follows: ° 
s e 
"Ramanathapuram district, Tirupathur 
taluk, No.57, Tiruppathur village. 
Ryotwari, wet S.No.339-1, belonging 
to Muthalif, son of Ayyathural 
Ambalam, bounded on the north by 


S.No.339-6, east by S.No.339-5 south 
by S.No.339 and west by S.No.338-0.65 
acre." 


5. It is seen from a comparison of the 
description of the land in the notification 
under section 4(1) and the one given in 
the declaration under section 6 that the 


land is described as S.No.339/1 ın the 
notification under section 4(1), whereas 
in the declaration under section 6, it 1s 
described as S.No.339/18. The learned 


Government Pleader would state that the 
land bearing S.No.339/1 has been divided 
into two parts which have been described 
as 1-A and !-B for the purpose of identi- 
fication and that the portion of the land 
to be acquired was 339/1B from the 
beginning. He produced to that effect 
another sketch prepared by the sard 
Mr.Periakaruppan, the Special Surveyor, 
on 9.3.198i with a mention "sketch as 
on the date of 4(1) notification." In the 
said plan, the land shown as to be acquired 
is in 'L' shape as in the sketch referred 
to above. In the sketch of the village 
Tiruppathur prepared by the _ Special 
Tahsildar (H.W.), Devakotta: on 30.6.1976, 


the land ta he arniured ie chaurn tan ha 
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located in the northern portion of the 
land in S.No.339/1, whereas in the two 
sketches prepared by the Special Surveyor 
on 9.3.81, ıt ıs shown to be on the southern 
portion. Therefore, the sketch prepared 
on 9.3.1981 by the Special Surveyor, 
Mr.Peria Karuppan, as giving the description 
as on the date of section 4(1) notification 
is obviously wrong. Further, during the 
course of the enquiry under section 3-A, 
the appellant herein brought to the notice 
of the Land Acquisition Officer that the 
land proposed to be acquired was the one 
on which he had agreed to erect a building 
for the State Bank of India, Tuirupattur 
Branch In order to ascertain about the 
truth over this allegation, the Special 
Tahsildar, Devakottal wrote a letter to 
the State Bank of India, Tiruppattur on 
29.3.1977 and the bank confirmed the 
existence of the agreement by reply dated 
30th March, 1977. Again, the Special 
Tahsildar wrote a letter to the Bank on 
4-4-1977 asking ıt whether the Bank has 
any objection to the acquisition of the 
land for provision of house sites to the 
houseless Hariyans. The ‘3ank replied on 
9.4.1977 that the site was actually the 
one chosen for the building of the bank 
premises. Later, the writ petitioner wrote 
to the Special Tahsiidar that in pursuance 
of an agreement with the bank, he had 
constructed a pucca building on the land 
under acquisition, which 1s now ın the 
occupation of the bank. The special 
Tahsildar the first respondent herein also 
in his counter-affidavit coneeded the fact 
that the extens required for the constru- 
ction of the office building cn the southern 
side was left at the disposal of the 
petitioner and that the remaining extent 
vizes 0.65 acres on the southern side alone 
was taken up for acquisition. In the teeth 
of his clear admission, 1t would be futile 
to contend that there was no shifting in 
the actual portion of the land to% be 
acquired, Faced with this situation, the 
learned Government Pleader contended 
that the notification under section 4(1) 
was not final and that only the declaration 
under section 6 was conclusive and brought 
to our notice in support of his contention 
the following two decisions. 


6, 


an Rahs 


The first one is by the Supreme Court 


Rarl-iwa Thabern Tha tata nf 
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Bombay, (1961)2 S.C.J.392= (1961)1 S.C.R. 
128= A.I.R.1960 S.C.1203 wherein their 
Lordships have held that the non-mention 
of the public purpose in section 4(1) notifi- 
cation does not matter and in this connec- 
tion, they have observed as follows: 


"The purpose of the notification under 
section 4 is to carry on a preliminary 
investigation with a view to finding 
out after necessary survey and taking 
of levels, and, if necessary, digging 
or boring into the sub-soil whether the 
land was adapted for the purpose for 
which it was sought to be acquired, 
It is only under section 6 that a firm 
declaration has to be made by Govern- 
ment that land with proper description 
and area so as to be identifiable 1s 
needed for a public purpose or for a 
Company. lat was a mere proposal 
under section 4 becomes the subject- 


matter of a defimite proceeding for” 


acquisition under the Act. Hence it 
Is not correct to say that any defect 
in the notification under section 4 ıs 
fatal to the validity of the proceedings, 
particularly when the acquisition ıs 
for a company and the purpose has 
to be investigated under section 5-A 
or section 40 necessarily after the noti- 
fication under section 4 of the Act," 


7. The second decision is a Bench 
decision of this Court reported in Ganga- 
*hara We State of Madras, I.L.R. (1964)1 
wlad.237= (1964)2 M.L.J.334= 76 L.W.737= 


A.I.R.1964 Mad.237, In this decision, after 
quoting the observations Of the Supreme 
Court as extracted above,* it was held 
that the vagueness of the section 4(1) 
notification will not vitiate the proceedings 
and the fact that the subsequent declara- 
tion under section 6 fixed the area, inclu- 
sive of some more grounds in the same 
Survey number, the property having descri- 
bed as situate in a particular locality, 
cannot invalidate the prior proceedings. 


8. No doubt, when the land ıs of homo- 
geneous nature, the fact of taking a portion 
in one side or the other would not make 
much difference. But when the land has 
got specific features, each portion having 
certain precise advantage to the owner 
lof the land, justice would require that 
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the portion of the land to be acquired 
as described as accurately as possible ın 
the notification under section 4(1) itself, 
It is true that the final declaration is 
only under section 6. But such a declaration 
has to be made after considering the report 
made under section 5-A, which report 
consists of the enquiry on the objections 
arising out of the notification under section 
4(1). Therefore, the owner of the lan 
should have been put ın a position of bein 
able to put forth his case properly i 
respect of the portion of the land to be 
acquired, We are fortified in this view 
by a recent Bench decision of the Karna- 


taka High Court reported in Jammada 
Alvappa v. State, (1979)2 Karn. L.J.401= 
A.L.R.1980 Karnataka 22 wherein it was 


observed that the declaration under section 
6 of the Act notifying certain lands, which 
were not, included in the preliminary notifi- 
cation issued under section 4 was not legal 
and as such cannot at all be sustained, 


9. In the present case, the land proposed 
to be acquired ıs situate in a fast develop- 
ing area near the bus stand and a higher 
elementary school, where the building of 
the office of State Bank of India, Tirup- 
pattur Branch has also come up. Therefore, 
the land in question can no longer be 
considered as a cultivable land out of which 
a portion or other can be carved out. In 


fact, ıt ıs seen that from the beginning. 
there was a consensus between the 
petitioner, the Land Acquisition Officer 


and the Bank that the land proposed to 
be acquired was the northern portion upon 
which the Bank building was to be erected 
and was subsequently erected. The writ 
petitioner while filing his objections under 
section 8-A had in mind only that portion 


and was not able to put forth his 
objections ın respect of the southern 
portion now proposed to be acquired, 


Therefore, ıt 1s to be concluded that there 
1S a serious discrepency between the 
descriptions of the land in the notification 
under section 4 and the declaration under 
section 6, that such a _ discrepency has 
caused prejudice to the writ petitioner- 
appellant and has vitiated the acquisition 
proceedings. It was also found earlier that 
the description of the land in the declara- 
tion under section 6 was also not proper, 
Therefore. both the srounds of attack nroed 


, *Writ 


II) 


before us by the appellant are found be 
justified. 


10. In the result, the appeal is allowed. 
The order of the learned single Judge is 
set aside. The land acquisition proceedings 
in respect of the land of the appellant 
are hereby quashed, There will be no order 
as to costs. 


11, With reference to Article 134-A of 
the Constitution ‘the learned Government 
Pleader prayed that leave may be granted. 
We are not satisfied that the proposed 


appeal to the Supreme Court raises any 
substantial question of law of general 
importance which needs to be decided 


by the Supreme Court. In the circumstances 


- we refuse to grant leave. 


B.S. Appeal allowed. 


IN THE HIGH COURT OF JUDICATURE 
AT MADRAS. 
Present:- G.Ramanujam and G.Maheswaran, 
JJe 

Appeal Nos.378 and 382 of 1983 
against W.P.Nos.541/81 and 3975/82. 


Tth November, 1984. 
S.Krishnamurthy and others Appellants* 
V. 
Chairman, Departmental Promotion 


Committee Ill, C/o Inspectorate of General 
Stores, Central India, Kanpur and others 
Respondents. 


(A) Public Services - Service Rules 
- Rules for promotion - Amendment on 
a certain day cannot apply to posts 
which fell vacant before that day. 


(B) Constztution of India (1950), Artı- 
cle 226 - Petition for 1ssue of mandamus. 


ne t T hi 
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Where the rules for promotion are amended 
on a certain day, that rule cannot be 
applied to the posts which fall vacant 
before that date and those posts are to 
be filled up only in accordance with the 
earlier rule. [Para.9] 


Case referred to:- 


Y.V.Rangaiah v. J.Sreemvasa Rao, (1983) 
Lab.I.C.1240= (1983)3 S.C.C.284= A.I.R.1983 
S.C.852,. 


Appeal under clause 15 of the Letters 
Patent against the Order of Mr.Justice 
Padmanabhan, dated 22.4.1983 and made 
in the exercise of the Special Original 
Jurisdiction- of the High Court m Writ 
Petition Nos.541/81 and 3975 of 1982 
presented under Article 226 of the Const- 
itution of India to issue Writs of Mandamus 
(1) restraining the respondents from revert- 
ing the petitioners pursuant to the instruc- 
tions issued by the office of the Controller 
of Defence Accounts Pay Office, Madras-9 
by its order made in No.PAY/MAA/AP/IV/ 
514, dated 19/20/12/80. (2) forbearing the 
respondents from reverting the petitioner 
from the post of Supervisor Technical 
Grade III to any other post, pursuant to 
the instructions issued by the Office of 
the Controller of Defence Accounts Pay 
Office, Madras. 


The Court delivered the following 


JUDGMENT:- These appeals are dasected 
against the common Judgment of Padma- 
nabhan, J. in Writ Petitions ‘Nos.541, 10551 
of 1981 and 6487 of 1982 dismissing the 
writ petitions with certain observations. 


2. The appellants joined the Defence 
Production Department as Viewers Grade 
C. Subsequently they were promoted as 
Viewers Grade B which was later re-desig- 
nated as Examiners Grade -JI. In the cate- 
gory of Examiners, there were three grades, 
namely, (1) Examiners Grade II; (1) Exami- 
ners Grade I and (m1) Selection Grade 
Examiners, The promotional post for all 
the three categories of Examuners ıs- the 
post of Supervisor Technical Grade HI 
The selection for the said post is strictly 
by semority among those who had passed 
a trade test in terms of S.R.O.No.109 
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of 1964 which has been framed under 
Article 309 of the Constitution of India. 
The said S.R.O.No.109 of 1964, as amended 
from time to time, prescribes the method 
of filling up the vacancies in the post 
of Supervisor Technical Grade IH (herein- 
after referrea to as the Supervisor Techni- 
cal), It 1s said that a trade test was held 
in 1973 and the appellants had passed the 


test and their names were therefore 
ncluded in the selection lst. They were 
also appointed as Supervisor Technical 


with effect from 1.9.1973. While so, on 
the basis of an audit objection that ali 
the appellants were holding their post as 
Supervisor Technical on ad hoc basis for 
a long time and that they should either 
be regularised in service or reverted to 
their substantive post the respondents 
attempted to revert the appellants to the 
Post of Examiner Grade Ii, lt ıs at that 


stage, the appellants have come tefore 
this Court seeking a writ of mandamus 
directing the respondents not to revert 


them from the post of Supervisor Technical 
to their substantive post of Examiner Grade 
il. 

3. The appellants' case was that since 
a panel has been prepared in 1973 on the 
basis of a trade test and their names 
having been included in that list and they 
having been promoted to the post of 


Supervisor Technical, they should be taken 
to have been appointed as Supervisor 
Technical on a substantive basis notwith- 


Standng the fact that the orders of 
appointment proceeded on the basis that 
the appointments have been made ad hoc 
and on a temporary basis. It was their 
further case that even If the orders of 
appointment made in 1973 are taken to 
have been made on an ad hoc basis pending 
their regular promotions, the appellants 
are entitled to he regularised in the same 
post as they had already passed the 
required trade test and their names also 
have been included in the panel prepared 
in the year 1973. They also contend that 
in any event’ they are now entitled to 
be considered for promotion even ıif their 
temporary appointment cannot be regula- 
rised as they are qualified in all respects 
and their names already find a place in 
the panel for promotion. 


4. The writ petitions were resisted by 
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the respondents herein on the following 
grounds. The appellants were promoted 
as Supervisor Technical only on an ad hoc 
and temporary basis and that will not 
confer on them any right to the said post, 
that their appointment was not made on 
the basis of the panel as alleged by the 
appellants as the panel itself was finalised 
only long after their temporary promotion, 
that in view of the injunction order dated 
4.11.1973 issued by the Allahabad High 
Court in W.P.No.4006 of [973 filed by 
persons similar to the appellants forbearing 
the respondents from conducting the trade 
test for making the promotions, no regular 
promotions were made to the post of 
Supervisor Technical and the temporary 
appointments were continued and therefore, 
the appellants cannot seek regularisation 
of their temporary promotions and that 
regular promotions have to be made as 
per the rules, that though as the rules 
stood before 1975 the appellants could 
be considered for promotion in view of 
their incluston in the panel they are not 
entitled now to be considered for promotion 
as the rules had been amended in 1975 
removing the post of Examiner Grade II 
from the feeder categories for promotion 
to the post of Supervisor Technical. 


5. On a due consideration of the rival 
contentions of parties, Padmanabhan, J. 
has dismissed the writ petitions holding 
(1) that the appeliants' promotion as 
supervisors Technical is only on anad hoc 
and temporary basis and as such it will 
not create in them any right to the sard 
post; (n) that the appellants are not 
entitled to claim regularisation for their 
promotion as ıt was not on the basis of 
the relevant rules and on the basis of 
the panel finally approved and (m) that 
in view of the amendment of the relevant 
rules in the year 1975 removing the post 
of Examiner Grade II from the feeder 
category for the post of Supervisor Tech- 
nical, the appellants cannot now claim 
to be considered for promotion. In these 
appeals the views taken by the learned 
Judge have been questioned. Mr.Chidam- 
baram, the learned counsel for the appel- 
lants, has reiterated the same three 
contentions which were urged in the writ 
petitions before the learned single Judge, 
Before considering the tenability or other- 


II) 


wise of the appellants’ contentions, it is 
necessary to refer to certain facts which 
have a bearing in this case., 


6. As already stated, for the post of 
Supervisor Technical, the feeder categories 
before 1975 were: Examiner Grade Hi, 
Examiner Grade | and Selection Grade 
Examiners. The procedure to be followed 
in the matter of promotion has been laid 
down in the circular dated 9th November, 
1967 issued to all the establishments of 
the Directorate General of Inspection, 
Organisations, by the Mimstry of Defence, 
Government of India. That circular provides 
as follows. ‘There should be a trade test 
held every year for\promation of industrial 
‘ categories to Supervisor Technical Grade 
II." Though Viewers A and Viewers B are 
feeder categories for promotion to the 
post of Supervisor Technical Grade HMI, 
the first preference for taking the test 
for promotion vill be given to Viewers 
A and tf suffGrent number of them are 
not available ‘to take the test, Viewers 
B will be allowed to take the test and 
the inter-seniority of Viewers and other 
Tradesmen will be determined by the length 
of service in thetr respective grades. A 
total period of 5 years of service for all 
the grades of Viewers will count for 
eligibility for promotion. But out of the 
said period of 5 years, 3 years should be 
in the grade of Viewers A or B or Viewers 
A and B combined. The promotions out 
/ of the qualified candidates should be made 
strictly on the basis of seniority and not 
on the basis of their position of merit 
in the qualifying test. The duration .of 
the panel prepared for promotion after 
the conduct of the trade test 1s one year 
and individuals not promoted during the 
currency of the panel are to appear afresh 
for the next trade test to become eligible 
for promotion. Based on the circular dated 
9th November, 1967, referred to above 
and based on the result of the trade test 
held in August, 1973 at Kanpur, Shajahan- 
pur, Madras and Bombay, two _ tentative 
panels for promotions to Supervisor (Tech- 
, nical) Grade II were drawn up, one for 


Viewers 'A! Examiners Grade IÍ and 
Examiners (Selection Grade) Annexure 'A' 
and the other for Viewers 'B' Examiners 


Grade II - Annexure B. The said lists were 
sent hv the Directorate of General Stores. 
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Ministry of Defence, to all the Inspector- 
ates for verification on th details of the 
seniority in respect of each individual and 
for report before approval is granted to 
the panels as prepared. The said lists were 
pending approval. The appellants were 
appointed by the Inspectorate of General 
Stores, South India, Madras, as Supervisors 
Technical Grade [if on 9th November, 1973 
with effect from Ist November, 1973, 
and the said order of appointment says 
the following: 


"The promotions have been made on 
ad hoc‘basis without any claim or title 
to seniority and will remain operative 
for a period of 3 months WEF/1 Nov.73 
(FN) or till regular promotees are 
posted/positioned, whichever 18 earlier." 


In pussuance of the said appointment order, 
she appellants began officiating ın the 
post of Supervisor Technical Grade IIL 
In the meanwhile, writ petitions had been 
filed by persons hke the appellants before 
the Allahabad High Court for forbearing 
the respondents from conducting the trade 
test and mak.ng promotions to the post 
of Supervisor’ Technical till the writ 
petitions were disposed of. The writ 
petitions were finally heard and dismissed 
by that Court on 28.1.1981. In view of 
the interim orders passed by the Allahabad 
High Court not to make promotions for 
the post of Supervisor Technical. the appel- 
lants were allowed to officiate in the post 
of Supervisor Technical temporarily until 
the regular progiotions were made. But 
the respondents had chosen to take an 
undertaking from the appellants to the 
effect that if the Government decided 
to revert them retrospectively, they would 
have no objection to such reversion. After 
the disposal of the writ petitions by the 
Allahabad High Court in the year 1981, 
the Government have chosen to fill up 
the vacancies in the post of Supervisor 
Technical Grade III by making the regular 
selections but, of course, excluding the 
category of Examiners Grade II to which 
the appellants belonged on the ground that 
they were not entitled to be considered 
for promotion in view of the amended 
rules under which Examiner Grade II ıs 


not a feeder category. It is in the light 


nf thoca farte and rPirrmiimetranrac the 
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contentions of the appellants have to be 


considered. 

7. As already stated, the appellants’ 
contentions are three-fold. The first 1s 
that the order of appointment, though 


on the face of it appears to be temporary 
and ad hoc, ıt should be taken to be regu- 
lar appointment order in view of the fact 
that the appellants have already been 
empanelled after the trade test and their 
appointment 1s based on the said panel 
and as such, they have acquired a right 
to the post. This contention has been 
rejected by Padmanabhan, J. and we are 
inclined to agree with him, When the order 
or appointment specifically says that ıt 
is only ad hoc for a period of 3 months, 
we do not see how it could be construed 
as a regular appointment on a permanent 
basis. It 1s no doubt true that the appel- 
lants' names are found in the proposed 
panel circulated for verification as to the 
particulars of seniority in the letter dated 
9th November, 1973. But, that ıs only 
a tentative list which has finally to be 
approved by the Directorate General of 
Inspection. The regular promotion has to 
be made as per the rules only by the 
Directorate General of Inspection. In this 
case the order of promotion has been made 
by the Inspectorate in Madras. Therefore, 
the order of appointment dated 1.11.1973 
passed by the Inspectorate in Madras 
cannot be construed as a regular promotion 
whickecan be made only by the Directorate 
General of Inspection, Hence the above 
contention advanced by the learned counsel 
for the appellants has rigktly been rejected 
by the learned single Judge. 


8, Coming to the second contention 
that even if the order of promotion dated 
9.11.1973 ıs to be treated as an ad hoc 
and temporary one, the appellants, in view 
of their continued officiation in the post 
of Supervisor Technical should have been 
entitleu to be regularised. We find that 
this contention also has no merit for the 
regularisation will arise only if ‘the order 
of appointment has been made by the 
proper authority in pursuance of the rules 
relating thereto. In this case, as already 
Stated, the appointment has been made 
temporarily by the local Inspectorate and 
not by the Directorate General of Inspection 
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which 1s the authority to make the 
promotion. The mere fact that they 
continued to - officiate as Supervisor 
Technical will not enable them to be 


regularised as ıt ıs likely to affect others 
who are also entitled to be considered 
for promotion. It ıs no doubt true that 
the appellants’ names found a place in 
the provisional list prepared ın 1973 and 
which has been approved later. However, 
the currency of the list ıs only for one 
year as per the procedure laid down by 
the Directorate General of Inspection ın 
Its circular dated 9th November, 1967, 
which specifically says that the duration 
of the panel for promotion ıs one year 
only and individuals not promoted during 
the currency of the panel are to appear, 
afresh for the next trade test to become 
eligible for promotion, Therefore, merely 
on the basis that the appellants’ names 
found a* place ın the panel prepared for 
the year 1973, they cannot seek regularisa- 
tion of their temporary appointment now. 
Therefore this contention also fails, 


9. Coming to the third contention that 
in any event the appellants are entitled 
to be considered for promotion at least 
after the judgment of the Allahabad High 
Court dismissing the -writ petitions filed 
by certain other persons, the stand taken 
by the respondents ıs that the relevant 
rules had been amended in the year 1975 
under which Viewers B/Examiners Grade 
Ii had ceased to be a feeder category | 
for the post of Supervisor Technical and 


therefore they cannot any longer be 
considered for promotion. It 1s pointed 
out by the respondents that after the 
judgment of the Allahabad High Court 
dated 28.1.1981 dismissing the writ 


petitions, they have been conducting trade 
tests and preparing panels for each year 
and on the basis of the panel they had 
been effecting promotions, Since’ the 
substantive category to which the appel- 
lants belonged has ceased to be a feeder 
category, they were naturally not called 
for trade test nor were considered for 
promotion. Mr.Chidambaram, the learned 
counsel for the appellants, contends that. 
the amendment brought about in the year 
1975 removing the category of Viewers 
B Examiners Grade II from the feeder 
category can only be operative in future 
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and that it cannot operate in respect of 
vacancies which arose before the amend- 
ment and therefore for all vacancies that 
arose before the amendment was brought 
in 1975, the appellants are entitled to 
be considered for promotion as until the 
date of amendment, the category of 
Examiner Grade II was a feeder category. 
However, Mr. Thyagarajan, the Senior 
Central Government Standing Counsel for 
the respondents, contends that ın respect 
of all the promotions that are to be made 
after i975 the amended rules were to 
apply and as per the amended rules the 
appellants cannot claim prometion as their 
category ıs no longer a feeder category. 
On this aspect of the case, Mr.Chidam- 
baram, the learned counsel for the appel- 
lants, relies on the decision of the Supreme 
Court in Y.V.Rangaiah v., J.Sreenivasa Raos 
(1983) Lab.I.C.1240= (1983)3 „S.C.C.284= 
A.LR.1983 S.C.852 which lays down that 
in respect of promotions any amendment 
of the relevant rules cannot apply to 
vacancies which arose before the amend- 
ment. In that case, rule 5 of the Andhra 
Pradesh Registration and Subordinate 
Service Rules had been amended ın 1977, 
Before the amendment the Lower Division 
Clerks were eligible for appointment by 
transfer as Sub-Registrar Grade II under 
old rule 5. Rule 5 had been amended ın 
the year 1977 whereby the rule providing 
for consideration of Lower Division Clerks 
for appointment as Sub-Registrar Grade 
I was done away with and promotion or 
transfer to that category was made from 
amongst the Upper Division Clerks only. 
The question arose as to whether the said 
amended rule could be applied in respect 
of vacancies that arose before the 
amendment, Dealing with that question, 
the Supreme Court observed as follows: 


"Under the old rules a panel had to 
be prepared every year in September. 
Accordingly, a panel should have been 
prepared in the year 1976 and transfer 
or promotion to the post af Sub-Regis- 
trar Grade [I should have been made 
out of that panel. In that event the 
petitioners in the two representation 
petitions who ranked higher than the 
respondents Nos.3 to 15 would not have 
been deprived of their right of being 
considered for promotion. The vacancies 
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which occurred prior to the amended 
rules would be governed by the old 
rules and not by the amended rules. 
It is admitted by counsel for both the 
parties that henceforth promotion to 
the post of Sub-Registrar Grade H will 
be according to the new rules on the 
zonal basis and not on the Statewide 
basis and therefore, there was no 
question of challenging the new rules, 
But the question is of filing the 
vacancies that occurred prior to the 
amended rules. We have not the slight- 
est doubt that the posts which fell 
vacant prior to the amended rules would 
be governed by the old rules and not 
by the new rules.” 


This 1s a clear authority for the proposition 
that where the rules for promotion are 
amended on a certain day, that rule cannot 
be applhed to the posts which fell vacant | 
before that date and those posts are to 
be filled up only in accordance with the 
old rule. In this case, from 1.11.1973 to` 
28.1.1981, no regular appointments were 
made to the post of Snervisor TYechrucal 
ın view of the interim orders passed by 
the Allahabad High Court, In the meanwhile 
the rules had been amended in the year 
1975 removing the post of Examiner Grade 


Il from the feeder category. If the 
appointments had been made then and 
‘there before the rule was amended, the 


appellants could have been considered for 
promotion for before the amendffént they 
were duly qualified for consideration. The 
mere fact that the rules were amended 
in 1975 will fiot take away the appellants' 
claim for promotion on the basis of the 
rule then ın existence. Thus, following 
the said judgment of the Supreme Court, 
we have to hold that the appellants are 
entitled to be called for trade test and 
if successful to be included in the panel 
prepared for each of the years from 1973 
until the date of the amendment. 


10, Mr.Thyagarajan, the learned counsel 
for the respondents, would say that the 
appellants have merely prayed for a 


mandamus from this court not to revert 
them and they have not sought any relief 
specifically seeking consideration of their 
claim for promotion for the period anterior 
to the date of the amendment of the rule. 
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It ıs well established that even tf the 
appellants have not asked for a particular 
specified rehef, 1t 1s always open to the 
court, having regard to the circumstances 
of the case, to mould the relef to be 
given to the appellants consistent with 
their rights, Therefore, we are not inclined 
to dismiss the writ appeals straightway 
merely on the ground that the appellants 
have not sought any relief directing the 
respondent to consider their claim for 
promotion for the period anterior to the 
date of the amendment of the rules. 
Though the relef claimed vy the appellants 
is different, the facts established in this 
case warrant the granting of a limited 
relief directing the respondents to permit 
them to appear for the trade test in 
respect of vacancies that arose before 
1975 and consider their claim for promotion 
if they are successful therein. 


li. The writ appeals are, thereftre, 
allowed in part. Thus, though we are not 
In ad position to grant the relief of 
mandamus directing the respondents not 
to revert the appellants, the appellants 
are entitled to get a direction to the 
respondents to consider their claim for 
promotion in respect of vacancies that 
arose before the date of the amendment 
on the basis of the old rules, There will, 
however, be no order as to costs. 


B.S, 


Appeals allowed in part. 
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IN THE HIGH COURT OF JUDICATURE 
AT MADRAS, 


(Appellate Jurisdiction) 


Present:- G.Ramanujam and G.Maheswaran,y 


JJ. 

*Writ Appeal No.985/83 against W,P.No, 
5505/81. Ist February, 1985. 
M.Sundaramoorthy Appellant* 
Ve l 


Inspector General, Central Industrial Security 
Force, New Delhi and others Respondents. 


Central Industrial Security Force Act 
(V of 1968), section 8 and Central 
Industrial Security Force Rules (1968), 
rule 34(9) - Scope - Appellant working 
as security guard - Charges of indisci- 
‘pline and insubordination made - Enquiry 
held and dismissal order passed - 
Validity of order challenged. 


On the question inter aha whether disobey- 
ing the oral orders issued by the superior 
would make a member of the Security 
Force unfit to be a security guard so as 
to attract a major penalty conternplated 
by section 8(1) of the Central Industrial 
Security Force Act, 


Held:- The disobedrence of the orders of 
superiors while tn a Force like the Central 
Industrial Security Force which is intended 
to give better protection and security for 
the various industrial undertakings cannot 
be treated hghtly, as good order, regularity 
and discipline is the hall mark of such 
a security force. Once the appellant 1s 
found to have disobeyed the orders of 
the superiors it can be taken that he had 
made himself unfit to be a member of 
the Force and that 1s sufficient to attract 
section 8(1). [Para.10] 


Cases referred to:- 


Khemchand v. The Un1zon of Indias 1958 
S.C.J.497= (1958)1 AnW.R. (S.C.) 169= 
(1958)1 M.LJ. (S.C.) 169= 1958 S.C.R. 
1080= A,LR.1958 $,.C.300; Fateh Bahadur 
Singh v, Umon of India, (1979) Lab.LC, 


I) 


1102= (1979) S.L. J.607. 


Appeal under Clause 15 of the Letters 
Patent against the Order of Mir.Justice 
Mohan dated 25.8.1983 and made in the 
exercise of the Special Original Jurisdiction 
of the High Court in Writ Petition No,5505 
of 1981 presented under Article 226 of 
the Constitution of India to issue a writ 
of certiorari, caliing for the records of 
respondent ın No.V.11014/17/79 L. and 
R. dated 25.7.1979 on the file of the Ist 
respondent and in No.V.110104/124/78-A6 
(S.Z.)/127, dated 30.1.1979 on the file of 
the 2nd respondent respectively and to 
quash the order of the 3rd respondent 
in V~-11014/1/M.R.77-P-A/895 1 dated 
2.41.1978 confirmed by the orders of 
respondents 2 and 1! dated 30-1-1979 and 
25-7-1979, respectively, 


R.V.Nallasivam, for Appellant. 


R,Thiagarajan, Senior Central Government 
Standing Counsel, on behalf of Respondents. 


The Court made the following 
ORDER:- This Writ Appeal ıs directed 
against the judgment of Mohan, J. in 


W.P.No.5505 of 1981, 


2. The said writ petition was filed by 
the appellant herein for the issue of a 
writ of certiorarz from this court to quash 
the order of the first respondent herein 
dated 25.7.1979 which confirmed the order 
of the second respondent dated 30.1.1979 
which ın turn confirmed the order of the 
third respondent dated 2.11.1978. 


3. The facts leading to the filing of 
the said writ petition may briefly be noted, 
The appellant was working as a_ security 
guard in the Central Industrial Security 
Force since 1971 and was attached to 
the “Central Industrial Security Force Unit, 
Madras Refineries Limited, Manalı, during 
the year 1976-77. He was on duty at the 
railway gate post from 23.00 hours on 
4.8.1976 to 0700 hours on 5.8.1976. At 
0415 hours, Assistant Sub-Inspector Joseph 
while on checking rounds asked the appel- 
lant to produce his beat book which the 
latter flatly refused. In addition he abused 
the Assistant Sub-Inspector with threatening 
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gestures. On the same day at about 0500 
hours when one S.Srinivasan conveyed the 
orders of the duty officer that the appel- 
lant ıs to be relieved by him, the tatter 
refused to hand over charge to the former. 
Treating the said conduct of the appellant 


as amounting to gross indiscipline and 
insubordination, a charge memo dated 
6.8.1976 was served on him containing 


the following three charges by the Assis- 
tant Commandant. 


(1) Disobedience of 
Assistant Sub-Inspector, K.I.Joseph, Duty 
Officer, C.LS.F, MRL. at L.P.G/Asphalt 
area on Sth August, 1976 at about 04,15 
hrs. 


lawful orders of 


(2) Gross indiscipline against A.S.I.K.I, Joseph 
Duty Officer, C.LS.F./M.R.L. at L.P.G. 
Aspkalt area on 5th August, 1976 at abuut 
04.15 hrs, 


(3) Disobedience of lawful orders of 
A.S.1.K.E.Joseph, Duty Officer C.1.S.F/M.R. 
L. at L.P.G. area on 5th August, 1976 
at about 0500 hrs. 


He was asked to submit his explan«cion 
on 13.8.1976. After receipt of his eaplana- 
tion on 13.8.1976 there was an oral enquiry 
in which 3 witnesses were examined on 
the side of the Department and they were 


cross-examined. On the basis of the 
evidence gathered at the time ef the 
enquiry and other relevant records, the 
enquiry officer found thate the charges 


framed against the petitioner 
Accepting the findings of the enquiry 
officer, the third respondent the Disciphi- 
nary Authority issued a second show cause 
notice calling upon the appellant to put 
forth his’ further representations and 
proposing a punishment of dismissal from 
service for the charges fo . to have been 
proved. The appellant subraitted his further 
representations on 9.9.1976. The third 
respondent by his order dated 2.11.1976 
dismissed the appellant from service from 
the date of receipt of ‘the order. Thereupon 
the appellant filed an appeal to the second 
respondent-the Appellate Authority who, 
by his order dated 11.4.1978, set aside 
the order of the third respondent and 
directed reinstatement of the appellant 
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authority to hold a de novo enquiry from 
the stage of issuing the fresh charge memo 
after holding that the enquiry officer 
(Assistant Commandant) has not been 
properly constituted nor did he obtain the 
sanction of the appointing authority to 


hold the enquiry against the appellant. 
Thereafter the appellant was reinstated 
and a fresh charge memo was issued 


against hım ‘by the third respondent, Group 
Commandant, on 7.7.1978 containing the 
+ same three charges. On receipt of the 


appellant's explanation on 26.7.1978, the 
Assistant Commandant, P.S.Panicker was 
appointed as the enquiry” officer on 


1.8.1978. This time four witnesses were 
examined on the side of the Department 
and one witness on the side of the appel- 
lant. The enquiry officer, after considering 
the evidence found the appellant guilty 
of all the three charges. A show cause 
notice proposing punishment of remgval 
from service was issued by the Group 
Commandant, the third respondent, on 
25.9.1978. The appellant submitted his 
explanation on 21.10.1978. The — third 
respondent passed final orders on 2.11.1978 
removing the appellant from service, The 
appellant again filed an appeal against 
the said order to the second respondent 
which was, however, rejected. A revision 
was thereafter filed by the appellant to 


the first respondent and that was also 
dismissed on 25.7.1979. Thereafter the 
appellant filed the above writ petition 
seeking to quash all the orders of the 


respondents herein. 


4. In the said writ petition the main 
attack against the order of removal from 
service is that the enquiry stands vitiated 
by the violation of the principles of natural 
justice. He complained that he was not 
furnished with a copy of the complaint 
and the statements made by varius persons 
during the preliminary enquiry ın spite 
of his specific requests and this has 
vitiated the enquiry. Another ground of 
attack is that there is no application of 
mind by the third respondent on the 
question as to whether the charges are 
proved by the evidence available in the 
case. Both the grounds of attack had been 
rejected by Mohan, J. on the ground that 
the appellant ‘was given opportunity to 
take extracts of the report of the original 
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complaint and also the statements of other 
persons made at the preliminary enquiry 
and that though the disciplinary authority 
has not specifically approved the findings 
of the enquiry officer, from the facts 
of the case it can be assumed that the 
disciplinary authority agreed with the 
findings of the enquiry officer. 

S, In this appeal the grounds of attack 
against the order of removal from service 
are five-fold. They are (1) there has been 
a violation of rule 34(9) of the Central 
Industrial Security Force Rules, 1969; (i1) 
The principles of natural justice stand 
violated as‘ the copies of the relevant 
documents have not been furnished to the 
appellants during the enquiry; (iii) There 
was no reasonable opportunity given to 
the appellant at the stage of the second 
show cause notice; (iv) As regards charge 
No.3, thee enquiry ıs vitiated by official 
ebias and (v) In any event the quantum 
of the punishment 1s excessive. 


6. From the above narration, it will 
be seen that the fourth and the fifth 
grounds of attack had not been considered 
by the learned single Judge even though 
the point has been raised in the affidavit 
filed in support of the writ petition. We 
now proceed to consider the tenability 
of the above grounds of attack. 


7. So far as the first ground urged by 
the appellant that there has been a 
violation of rule 34(9) ts concerned, ıt 
ıs seen that the said provision 1S as 
follows: 
"34, Procedure imposing major penal- 
t1es:- 


ROO IGOR IOI ie 
(9) The disciplinary authority shall, tf 
it is not the Inquiring Authority referred 
to above, consider the record of the 
inquiry and report its findings on each 
charge." 


According to the appellant, the disciplinary 
authority has overlooked the said provision 
and he merely affirmed the findings of 
the enquiry officer. Therefore, the ultimate 
order imposing penalty ıs vitiated, 
However, a perusal of the final order 
passed by the third respondent shows that 
he has considered each charge separately 


IT) 


reférence to the evidence and recorded 
his findings. Though there is no 
elaborate discussion about the oral and 
other evidence, as has been done by the 
enquiry officer, it cannot be said that 
the disciplinary authority did not consider 
each charge with reference to the records 
of enquiry and did not come to his own 
conclusion. From the final order it is seen 
that there is application of mind on the 
part of the disciplinary authority on each 
charge and it 1s only after applying his 
mind, the disciplinary authority has come 
to the conclusion that the charges stand 
proved on the materials on record. It is 
not, therefore, possible to say that rule 
34(9) stands violated in this case as alleged 
by the appellant. 


& Coming to the third ground that there 
was no reasonable opportunity given to 
the appellant at the second show cause 
notice stage, it 1s seen that the second 
show cause notice containing the provision- 
al conclusion was issued by the third 
respondent on 25.9.1978 and the appellant 
has submitted his’ representations on 
21.10.1978. In those representations he 
has asked for a personal hearing through 
his counsel and since such a personal hear- 
ing was not given, the appellant claims 
that the final order ıs vitiated, It 1s no 
doubt true ın this case that the appellant 
was not given a personal hearing through 
his counsel after the second show cause 
notice was issued and before the final 
orders were passed, But it 1s to be remem- 
bered that even at the stage of the enquiry 
before the enquiry officer, the appellant 
was not represented by a counsel and in 
those circumstances to ask the disciplinary 
authority for an opportunity of personal 
hearing through the counsel ıs not a 
reasonable request. Therefore the mere 
fact that the appellant was not given a 
personal hearing through the counsel before 
the final orders were passed by the disci- 
plinary ~ authority cannot be said to violate 
the principles of natural justice. The 
learned counsel relies on the decision of 
the Supreme Court in Khem Chand v. The 
Union of India and others, (1958) S.C.R. 
1080= (1958) S.C.J.497= (1988)1 An.W.R. 
(S.C.) 169= (1958)1 M.L.J. (S.C.) 169= 
A.I.R.1958 S.C.300 wherein the Supreme 
Court has pointed out as follows: 
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"rt is true that the provision (Article 
311(2)) does not, in terms, refer to 
different stages at which opportunity 
is to be given to the officer concerned, 
All that it says is that the Government 
servant must be given a reasonable 
opportunity of showing cause against 
the action proposed to be taken in 
regard to him. He must not only be 
given an opportunity but such opport- 
unity must be a reasonable one. In order 
that the opportunity to show cause 
against the proposed action may be 
regarded as a reasonable one, it 1s quite 
obviously necessary that the Government 
servant should have the opportunity, 
to say, if that be his case, that he 
has not been guilty of any musconduct 
to merit any punishment at all and 
also that the particular punishment 
proposed to be given is much more 
“drastic and severe than he deserves, 
Both these pleas have a direct bearing 
on the question of punishment and may 
well be put forward in showing cause 
against the proposed punishment." 


We do not see how the said decision of 
the Supreme Court helps the appellant 
ii this case. Here the appellant merely 
asked for a personal hearing through his 
counsel. It cannot be said that ın all cases 
the refusal to permit a counsel to appear 
before the domestic tribunals can be said 
to be a demal of reasonable opportunity 
to defend, Having regard to thee=fact that 
in this case the enquiry was conducted 
in his presence and he had the opportunity 
to cross-examine the witnesses, the disci- 
plinary authority might have felt that there 
was no Justification for the grant of the 
appellant's request for an oral hearing 
through a counsel, Thus we find that the 
complaint of the appellant that no 
reasonable opportunity was given at the 
second show cause notice stage cannot 
legally be sustained, 


9. Coming to the fourth ground of attack 
that there 1s an official bias on the part 
of the disciplinary authority, ıt is seen 
that the disciplinary authority is different 
from the Assistant Sub-Inspector who during 
the course of his routine inspection, ordered 
the appellant to hand over duty charge 
at the railway gate post to P.W.4 another 
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employee. It 1s for the disobedience of 
that order the third charge came to be 


framed. Here the disciplinary authority 
himself has framed the charge and the 
charge ıs that he disobeyed the orders 
of the Assistant Sub-Inspector who 1s 


superior to the appellant. We do not see 
how an inference of bias could be inferred 
here. Even if some sort of bias could be 
inferred from the facts, such official bias 
cannot be taken to vitiate the enquiry. 
In the nature of things such administrative 
and official bias cannot be taken to have 
vitiated the ultimate order passed after 
due enquiry. Therefore, the corplaint of 
bias against the disciplinary authority as 
regards charge No.3 has to fail. With 
reference to this complaint, the case of 
the appellant that since no written order 
has been tssued to him to hand over charge 
and an cral order alone has been communi- 
cated to him through P.W.4, he will. be 
within his rights not to obey such orders, 
{Yq a security force to which the appellant 
belonged, he cannot insist on written orders 
and he had to obey even oral orders passed 
by superiors. It has been pointed out by 
the appellate authority in this case ın 
his order dated 30.1.1979 as follows. 


"It is a common feature that a SG 
is sent to relieve another S.G. for many 
¿purposes and it is not always possible 
to send written orders for this purpose. 
The appellant would have been fully 
covered had he taken the signature 
of P4 on his beat book and got him 
to write that as per orders of the duty 
officer he “is reheving the appellant. 
Subsequently if there w&s any dispute 
it would have been P.W.4's responsibility 
and not that of the appellant, His 
failure to thus hand over charge was 
clearly a disobedience of orders which 
had been communicated to hım by 
P.W.4." 


In this case P.W.4 who is a co-employee 
has deposed at the enquriy that an oral 
order directing the appellant to hand over 
charge to him was made by the higher 
authority but the appellant refused to obey 
the same. Having regard to the admitted 
position that he refused to hand over 
charge on oral orders issued by his 
superiors which stands established, there 
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Is no question of any official or admuni- 
Strative bias vitiating the enquiry. 

10. Coming to ground No.5 relating to 
the quantum of punishment, reliance has 
been placed by the learned counsel for 
the appellant on section 8 of the Central 
Industrial Security Force Act, 1968 for 
the proposition that the punishment of 
removal meted out to the appellant cannot 
be justified thereunder, Section 8 deals 
with dismissal, removal or reduction ın 
rank of any member of the Security Force. 
That section 1s as follows: 


"8, Dismissal, removal, etc. of members 
of the Force - Subject to the provisions 
of Article 311 of the Constitution and 
to such rules as the Central Government 
may make under this Act, any super- 
visory officer may- 


+ 
(1) dismiss, suspend or reduce ın rank 
any member of the Force whom he 
thinks remiss or negligent ın the 
discharge of his duty, or unfit for the 
same, or / 


(u) award any one or more of the 
following punishments to any member 
of the Force who discharges his duty 
in a careless or negligent manner, or 
who by any act of his own renders 
himself unfit for the discharge thereof, 
namely:- 


(a) fine to any amount not exceeding 
seven days' pay or reduction m pay 
scale; 

(b) drill, extra guard, fatigue or other 
duty, 

(c) removal from any office of distinc- 
tion or deprivation of any special 
emolument, 


According to the learned counsel for the 
appellant, dismissal, removal and reduction 
in rank of any member of the force can 
be resorted to only when the member of 
the Force has been remiss or negligent 
in the discharge of his duties or unfit 
for the same and if a member of the Force 
who discharges his duty in a careless or 
a negligent manner or who by any act 
of his own rendered himself unfit for the 
discharge thereof can only be pumshed 


It] 


with fine not exceeding seven days’ pay 
or reduction in pay scale or the extra 
drill guard or other duty. In this case, 
the appellant having been founa to have 
discharged his duty in a negligent manner 
he can be only subjected to a mnor 
penalty contemplated by section 8(11) and 
not to a major penalty contemplated by 
section (fı). The appellant's case 1s that 
the fact that he disobeyed an oral order 
issued by the superior has not made him 
unfit for the post and therefore section 
8(1) cannot be invoked. However, we are 
of the view that the disobedience of the 
orders of superiors while he ts in a Force 
lke the Central Industrial Security Force 
which 1s intended to give better protection 
and security for the various industrial 
undertakings cannot be treated lightly as 
good vorder, regularity and discipline ts 
the hall-mark of such a Security Force. 
Once the appellant is found to have 
disobeyed the orders of the superiors, it 
can be taken that he has made hniinself 
unfit to be a member of the Force, That 
is sufficient to attract section 8{:). There- 
fore, we are of the view that there ts 
no violation of section 8 ef the Act as 
contended by the learned counsel for the 
appellant. 


11, Ín ground No.2 the appellant had 
also complained that he had not been given 
the copies of the original complaint and 
the statements made by various persons 
at the stage of the preliminary enquiry 
and the non-supply of the copies thereof 
amounted to violations of principles of 
natural justice. We find that the appellant 
was actually permitted to inspect the 
documents and the statements and also 
to take extracts therefrom and it ts only 
after taking such extracts, he cross-exami- 
ned the witnesses at great length. Further 
it 1s seen that the contents of the original 
report have been set out ın annexure 2 
of the charge memo and therefore, the 
appellant cannot be taken to have been 
prejudiced by the non-supply of the copies 
of the original report and the statements 
taken at the preliminary enquiry. it has 
been held by the Supreme Court in Fateh 
Bahadur Singh v. Union of India and others, 
(1979) Lab.i.C.1102= (1979) S.L.J.607 that 
mere procedural irregularity in the conduct 
of the enauirv will not vitiata tha 
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unless substantial prejudice ıs established 
to have been caused to the persons against 
whom the disciplinary action has been 
taken and any procedural irregularity in 
the conduct of the disciplinary proceedings 
18 more a consideration to be taken into 
account by an appellate’ or revisional 
authority than by the civil court. In that 


case, after the closing of the evidence 
on behalf of the disciplinary authority 
and after the defence had filed its 
staternent of defence, fresh evidence was 
let in on behalf of the disciplinary 
authority at the enquiry and that was 


questioned as having vitiated the enquiry 
and the final order passed thereon, The 
Supreme Court held that the induction 
of new evidence after the closing of the 
case by the prosecution may, amount to 
only irregularity and that such irregularity. 


unless shown to have been prejudicial to 


*the case of the defence, cannot be taken 


to vitiate the enquiry. In that case the 
defence was held not prejudiced by the 
Jetting in of the new evidence after the 
prosecution has closed its case, as the 
enquiry officer gave a further opportunity 
to the defence to file its additional 
statement of defence as a result of the 
new evidence having been let in by the 
prosecution. In this case, as already stated, 
the original report and the statements 
taken at the preliminary enquiry have been 
given iuspection of and the appellant had 
also taken extracts therefrom, ‘Kwerefore, 
the mere non-supply of the copies of those 
documents in full cannot be taken to 
vitiate the enquary unless prejudice 1s shown 
to have been caused, Before us the learned 
counsel for the appellant was not in a 
position to show how the non-supply of 
the copies as such had disabled the appel- 
lant in the conduct of his defence, 


iz Thus all the contentions urged by 
the appellant having failed, the writ appeal 
fails and 1s dismissed. There will, however, 
be no order as to costs, 


BS. 


4 


Appeal dismissed, 
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IN THE HIGH COURT OF JUDICATURE 
AT MADRAS, 


(Appellate Jurisdiction) 


Present:- G. Ramanujan 
JJ. 


and G.Maheswaran,; 


*Writ Appeals Nos.349 to 351 of 1983. 
lith December, 1984. 


R.Umraomai and others Appellants* 
Ve 
The State of Tamil Nadu represented by 


the Secretary to Government, Revenue 
Department, Fort St. George, Madras and 


another Respondents., 
Land Acquisition Act (I of 1894), 
section 3(f) ~ Public purpose - Ñhat 
1S - Held acquisition must involve the 


general interest of the whole community. 


Where the acquisition was sought to be 
made to accommodate thirty-two tenants 
of the premises belonging to the appellants 
who had defaulted ın paying ‘the rents 
against some of whom the appellants had 
procured orders of eviction and decrees 
for possession, whether the purpose would 
be a ‘public pupose', 


Held:- The proper approach would be to 
consider™ the scheme as a whole and 
examine whether the entire scheme is 
for a public purpose or not. This is not 
a case of landless poor® being provided 
with shelter, but accommodating the very 
tenants of the appellants who have 
defaulted. It cannot be said that the 
welfare of the large section of the 
community is concerned, The Court has 
not been shown any precedent or incident 
where the Government have acquired 
buildings for accommodating the tenants 
of these buildings. The acquisition 1s meant 
for the particular interest of the individual 
tenants of the appellants and therefore, 
does not involve the general interest of 
the community as a whole. [Para.6] 


Cases referred to:- 


Deputy Collectors Cahcut Divizon v. 
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Aiyavuy (1911) 9 LC,341; Sherrer v. Shields, 
(1914) A.C.808; Hamabai Fram jee Petit 
Ve Secretary of State, L.R. (1915) 42 LA. 
44= 28 M.L.J.179= 2 L.W.19l= A.LR.1914 
P.C.20; Somawanti v, State of Punjab, 
(1963)2 S.C.J.35= (1963)2 M.L.J. (S.C.)18= 
(1963)2 An.W.R.(S.C.) 18 (1963)2 S.C.I,- 
774= A.LR.1963 9.C,151; Arnold Rodricks 
¥. State of Maharashtra, (1966)3 S.C.R.885= 
A.LR.1966 S.C.1788. 


Appeal under Clause 15 of the Letters 
Patent against the Order of Mr.Justice 
Mohan dated 8.3.1983 and made in the 
exercise of the Special Original Jurisdiction 
of the high Court in Writ Petitions 
Nos.1837, 1836 and 1835 of 1982, presented 
under Article 226 of the Constitution of 
India to issue a Writ of Certioran . calling 
for the records of the respondents relating 
to the proceedings made m G.O.Ms.No, 
68/Revenub, dated 11.1.1982 published in 
“Tamil Nadu Government Gazette, Extra- 
ordinary, Part II, section 2, dated 12.1.1982 
and the notification, dated 15.12.1980 made 
in G.O.nls,No.2753/Revenue Part Il section 
2, dated 31.12.1980 and quash the same 
insofar as the petitioner in each of the 
petitions 1s conterned. 

Daka, for Appellants, 

The Court made the following 


ORDER:- These three appeals, W.A.Nos.349, 
350 and 351 of 1983, are against the 
common judgment rendered ın Writ 
Petitions Nos.1837, 1836 and 1835 of 1982 
respectively by Mohan, J. dismissing the 
writ petitions of the appellants praying 
for issuance of a writ of certioraz quashiny 
the proceedings in G.O.\1s.No.68, Revenue, 
dated 11.1.1982, and the notification dated 
15.12.1980 in G,O.i1s.No.2753, Revenue, 


2. The father of Umraomal and Jawan- 
thara}, appellants in ‘W.A.Nos.349 and 350 
of 1983 respectively, purchased certain 
buildings m R.S.No.80 and R.S.No.82/2 
of an extent of 5 grounds and 1030 Sq. 
feet of Tondiarpet village m the year 1928 
and 1931. The Government granted lease 
of the land on 12.7.1941 on a yearly rent 
of Rs.500/-. They were hving with the 
members of their families in the buildings 
constructed by them and they have also 
built certain shops ın the ground floor 
and let them out to certain tenants. put 


ai 


a 


f 
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the tenants committed default ın the 
payment of rent which resulted in the 


appellants taking proceedings ın eviction. 
Orders were passed evicting the tenants, 
but still they continued to squat on the 
property and they formed an association 
known as "Royapuram Cemetery Road 
Merchants Sangam" consisting exclusively 
of the tenants under the appellants. They 
made certain untrue representations to 
Government and were able to persuade 
the Government of Tamil Nadu to termi- 
nate the lease in favour of the appellants. 
The Government directed the appellants 
to remove the superstructures, The appel- 
lants then moved this Court and filed Writ 
Petitions Nos.4154, 4180 and 4181 of 1978 
and this Court observed that the proper 
remedy for them is to approach the 
Government and also directed the 
Government to explore the possibility of 
acceding to the request of the appellants, 
In pursuance of this order, the appellants’ 
moved the Government bringing ıt to the 
notice of the Government that they have 


spent nearly Rs.4,50,000/~ their hfe 
‘Savings. The Government examined the 
matter and passed G.O.ivis.No.2730, 
Revenue, dated 11.12.1980 giving up the 


proposal for demolition of the superstruc- 
ture, but agreed to pay compensation for 
the value of the superstructure. Under 
these circumstances, a notification under 
section 4(1) of the Land Acquisition Act 
in G.0.Ms.No.2753, Revenue, dated 
15.12.1980 came to be passed. The notifi- 
cation stated that the public purpose for 
which the acquisition is made ıs to provide 
"shopping facilities to small traders and 
self employed persons." An objection was 
also filed by the petitioner in V/.P.No.1835 
of 1982 in response to a notice under 
section 5-A of the Act, but ıt was over- 
ruled and a declaration under section 6 
of the Land Acquisition Act was nade 
in G.O,. .is.iNo.68, itevenue, dated 11.1.1982 
and ıt was also published in the Tarail 
ivadu Gazette Extraordinary Part II Section 
2, dated 12.1.1982. The declaration is in 
the usual statutory for stating that the 
Government has been satisfied that the 
superstructures on the land have to be 
acquired for public purposes. It is under 
these circu.uustances that the writ petitions 
were filed. The acquisition was attacked 
an various erounds. the important of which- 


nm. Umraomal v. State of Tamil Nadu 


253 


are: (1) that the proceedings under the 
Land Acquisition Act cannot be resorted 
to acquisition of superstructures alone; 
(2) that the Government is actuated by 
malice; and (3) that the Government should 
have resorted to proceedings under the 
Tamil Nadu Requisitioning and Acquisition 
of Immovable Property Act, 1956. The 
learned single Judge held that the 
Government can acquire the superstructure 
as the land belongs to Government, that 
there are no mala fadesin the case, that 
the acquisition ıs for a public purpose, 
that it ıs open to Government to take 
proceedings having recourse to Central 
Act or to the Tamil Nadu Requisitioning 
and Acquisition of Immovable Property 
Act, 1956 and in the end the learned Judge 
dismissed the petitions. These appeals are 
preferred against that order. 


3. = Nir.Dolia, learned counsel appearing 
for the appellants, attacked the order on 
almost the same points as were raised 
before the learned single Judge, but laid 
particular stress on the fact that the 
purpose mentioned ın the notification under 
section 4(1) of the Land Acquisition Act, 
is not a public purpose. The other conten- 
tions are that the Government cannot 
resort to Land Acquisition Act, but has 
to resort to the Tamil Nadu Requisitroning 
and Acquisition of Immovable Property 
Act, 1956, that the acquisition of the 
building alone under the provisions of the 
Land Acquisition Act will note valid 
and that the proceedings of the Govern- 
ment were motivated by mala fides. 
2 


The notification in G,O.Ms.No.275°. 
Revenue, dated 15.12.1980 shows that the 
Government of Tamil Nadu intended to 
acquire "the superstructures on the land 
In RS.Nos.80 and 882/2 ın Tondiarpet 
village, Tondiarpet Taluk, Madras District, 
for the purpose of assigning the Lands 
and the Superstructures thereon to provide 
for "shopping (facilities to small traders 
and self-employed persons. The impugned 
declaration under section 6 of the Land 
Acquisition Act, 1894 reads that the 
superstructures on the lands specified in 
the schedule are needed for a public 
purpose, to wit, for the purpose of 
assigning the lands and the superstructures 
thereof to provide for shopping facilities 


å, 
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to small traders and self-employed persons, 
The contention of the learned counsel, 
Lir.Uolia, for the appellants is that the 
Goverrment should have resorted to the 
Tamil Nadu Requisitioning and Acquisition 
of Immovable Property Act, 1956 as that 
is the special enactment for acquisition 
of buildings and should not have resorted 
to the Land Acquisition Act, 1894, which 
is a Central enactment which provides 
for acquisition of land for public purposes 
and for coripanies, and m fact in one 
of the grounds in the memorandum of 
appeal, ıt has been pointed out that the 
notification under the provisions of the 
Land Acquisition Act 1s votd and without 
jurisdiction. This contention, in our view, 
is not well-founded for the simple reason 
that under section 3 of the Land Acquisi- 
tion Act (Act I of 1894), the expression 
"Land" includes things attached to the 
earth or things permanently fastened to 
anything attached to the earth. Secondly 
it inust be noted that the lands in question 
belong to Government and the appellants 
are lessees of the land. It ıs therefore 
clear that the Governinent did not propose 
to acquire what was already their own, 


but only the superstructures built upon 
their lands. In Deputy Collector, Calhcut 
Division v.e A1yavuy (1911)9 1.C.341 Wallis, 
J. as he then was, observed: 
"It is, m my opinion, clear that the 
Act does not contemplate or provide 


for the acquisition of any interest which 
alreat]™ belongs to Government ın land 
which is being acquired under the Act, 
but only for the acquisition of such 
interests in the land as @o not already 
belong to the Government," 


therefore mamfest that when the 
Government is the owner of the land, it 
need not acquire the land, because there 
can be no question of Government acquiring 
what is 1ts own. It has therefore to acquire 
only the superstructures which stood on 
the land belonging to it and such an acqui- 
sition can be made under the Land Acqui- 
sition Act (Act I of 1894), We are there- 
fore of the view that the Government 
was not wrong in resorting to Act I of 
1894. That disposes of one of the chal- 
lenges made to the impugned notification. 


It ıs 
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5. The appellants would state that the 
Goverment have been actuated by malice 
at the instance of the defaulting tenants 
end the tenants were able to bring pressure 
on the Governuient through political inter- 
vention and persuade the Governinent to 
take proceedings for acquisition (Paragraph 
G(f} of the affidavits in the writ petitions) 
and that the Governinent ıs keen on 
Supporting, tne tenants for political reasons, 
It would be very difficult for the appellants 
to prove ialice, Gut the learned counsel, 
‘ir,Dolia, for the appellants pointed out 
that the Governient ts only guilty of 
malice in law. Viscount Haldane described 
malice in Sherrer v., Shields, (1914) A.C.808 
at page 813 as follows. 


"A person who inflicts an injury upon 
another person in contravention of the 
law is not allowed to say that he did 
so with, an innocent mind; he ts taken 
to know the law, and he must act ‘within 
the law. He imay, therefore, ve guilty 
of malice in law, although, so far as 
the state of his taimd 1s concerned, 
he acts ignorantly, and in that sense 
innocently." 


It is hkely that the Government have 
terminated the lease of the appellants 
and have sought to acquire the superstruc- 
ture on the representations made by the 
Royapuram Cemetery Road  fierchants 
Sangam which consists of the tenants of 
the appellants’ premises, But, if the 
Government uses the power of acquisition 
under the Land Acquisition Act for fulfil- 
ment of an object which, in its view, is 
for public purpose, then we cannot say 
that the act of the Governnient 1s actuated 


by malhce in law. But, if the action ıs 
guided by extraneous consideration and 
the true object ıs for different reasons 


from the one for which the acquisition 
is allegedly made, then the appellants may 
have a case that the State 1s actuated 
by motives and intentions which are 
mala fade. In this case, in the counter-affi- 
davit the State has denied the allegation 
that they were politically actuated. There 


appears to be no prma facie evidence 
that the Government was influenced by 
considerations which are bad. We are, 


therefore, of the view that the appellants 


II) 5 


have not proved nala fides on the part 
of the Government ın starting proceedings 
for acquisition of the superstructures,. 


6. The only question that remains to 
be considered is whether the acquisition 
can be upheld as'‘one for public purpose. 
It has already been pointed out that under 
the impugned notification, the public 
purpose ıs said to be "to provide for 
shopping facilities to samll traders and 
self-employed persons." According to the 
appellants, the tenants are not small 
traders, nor are they self-employed persons, 
but most of them are income-tax assessees, 
some of them are doctors, jewellers, 
pawnbrokers and pharmacists. The further 
contention 1s that some of them have 
ceased to be tenants even before the noti- 
fication, that the appellants have taken 
proceedings both under the Rent Control 


Act and in the civil court and have alsoe 


obtained orders of eviction and also decrees 
for possession, that there are only 32 
tenants and that the acquisition for provi- 
ding shopping facilities to the defaulting 
tenants of the appellants’ premises will 
not be ‘public purpose’. The fact that the 
tenants of the appellants' premises formed 
the Royapuram Cemetery Road Merchants' 
Sangam ıs not disputed. As to what 
constitutes public public purpose, has been 
the subject-matter of many rulings, the 
earliest of which is Hamabaı Framjee Petit 
Ve Secretary of State, (1915) L.R.42 IA.44= 
28 M.L.J.179= 2 L.W.191= A.LR.1914 P.C.20 
where their Lordships of the Judicial 
Committee, following Batchelor, J. took 
the view that the phrase "public purpose" 
must include a purpose ın which the 
general interest of the community as 
opposed to particular interest of indivi- 
duals, 1s directly vitally concerned, The 
expression "public purpose” came to be 
considered ın Somawanta v. State of 
Punjab, (1963)2 S.C.J.35= (1963)2 M.L.J. 
(S.C.)18= (1963)2 An.W.R. (S.C)i8= (1963)2 


S.C.R.774= A.LR.1963 S.C.151. Referring 
to the definition ın section 3(f) of the 
Land Acquisition Act, their Lordships 


pointed out that ıt 1s an inclusive definition 
and not a compendious one and therefore 
does not assist very much in ascertaining 
the ambit of the expression "public 
purpose" and that broadly speaking the 


exnression "nirhlie nurnnea™® wanld hawavar 
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include a purpose in which the general 
Interest of the community as opposed to 
particular interest of individuals is directly 
and vitally concerned. In this case, the 
acquisition, 1S sought to be made. to 
accommodate the tenants of the premises 
belonging to the appellants. The learned 
Advocate-general sought to sustain. the 
ordei of the iearned single Judge on the 
ground that the tenants of the premises 
of the appellants also form a section of 
the society and therefore the purpose in 
question will be a public purpose and the 
Government alone is the best authority 
to determine whether the purpose in 
question 1s "public purpose" or not. In our 
view, the proper approach would be to 
consider the scheme as a whole and then 
examine whether the entire scheme ıs 
for a public purpose or not. As we earlier 
porated out, it ıs only to benefit the 
tenants who have defaulted to pay rents 
against some of whom the appellants have 
procured orders of eviction and decrees 
for possession. This 1S not a case of 
landless poor being provided with shelter, 
but accommodating the very tenants of 
the appellants who have defaulted. As 
pointed out already, some of the tenants 
are pawnbrokers, doctors, chemists and 
others. All the disgruntled tenants joined 
together under the banner of Royapuram 
Cemetery Road Merchants’ Sangam and 
moved the Government for cancelling the 
lease granted to the appellants aggdwacquire 
the superstructures, by which acquisition 
the persons to be benefited will be the 
tenants of the appellants. In Arnold Rodr 
cks v, State of Maharashtra, (1966)3 S.C, 
R.885= A.LR.1966 S.C.1788 the Supreme 
Court observed thus: 


"The matin idea in issuing the impugned 
notifications was not to think of the 
private comfort or advantage of the 
members of the public but the general 
public good. At any rate where a very 


large section of the community is 
concerned its welfare is a matter cf 
public concern, and when the notifi- 


cations serve to ,enhance the welfare 
of this section of the cominunity this 
1s public purpose and the notifications 
are valid and cannot be impugned on 
the ground that they were not issued 


far anv nithhe muennen H 
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In this case, it cannot be said that the 
welfare of the large section of the 
community is concerned. We have not ‘been 
shown any precedent or incident where 
the Government have acquired buildings 
for accommodating the tenants of these 
buildings. The acquisition is meant for 
the particular interest of the individual 
tenants of the appellants and therefore, 
in our view, does not involve the general 
interest of the community as a _ whole. 
In our view, the acquisition ıs therefore 
not for a public purpose. 


Ti We therefore, allow the appeals, set 
aside the order of the learned single Judge 
passed in Writ Petitions Nos.1835 to 1837 
of 1982 and quash the notification made 
in G.O.Ms.No.68, Revenue, dated 11.1.1982 
and published in the Tamil Nadu Govern- 
ment Gazette, Extraordinary, Part H, 
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IN THE HIGH COURT OF JUDICATURE 
AT MADRAS, 


Present:~ V.Ratnam, J. 
*C.R.P.No.4748 of 1982. 17th July, 1985. 
Jivaraj Motilal Petitioner* 


Ve ~ 


Marthaka Plastic Industries and others 
Respondents. 


(A) Civil Procedure Code (V of 1908), 


Order 37, rules 1] and 2 - Suit filed 
under Order 37, Civil Procedure Code 
- Service of summons in Form 4-A, 


Appendix B as prescribed not effected 
- Defendant entered appearance through 
counsel before service of summons ~- 


Section 2, dated 12.1.1982 and the nBtifi- Ex partt decree passed - Petition to 


cation 
dated 


made in G.O.Ms.No.2753, 
15.12.1980, published 
Nadu Government Gazette, 
dated 31.12.1980, There 
be no order as to costs. 


Revenue,’ 
in the Tamil 
(Supplement) 
will, however, 


B.S. Appeals allowed, 


set asıde allowed - Held, 
provisions of Order 37, 
3 not complied with. 


mandatory 
rules 2 and 


(B) Limitation Act, 1963 (36 of 1963), 
Articles 118, 123 and 137 (last column) 
- Scope and applicability - Lim1tation 


for setting aside ex parte decree in 
suits filed under Order 37, Cıvıl 


Procedure Code. 


Suit filed under Order 
Defendant filing vakalat and memo 


(C) Practice - 
37 -~ 


of appearance before service of summons 


- Effect of. 


Heid:- Though ordinarily, Counsel entered 
appearance only after service of summons, 
yet, in this case, such appearance had 
been entered even prior to the service 
of summons, In other words, even before 
the stage contemplated by Order 37, rule 
3(1), Civil Procedure Code had been 
completed, the defendants in the suit had 
entered appearance through counsel to 
the knowledge of the petitioner and the 
vakalat had contained an address for 
service of notice on the respondents, under 
Order 37, rule 3({2), Civil Procedure Code. 
If the notice required had been left aty 
the address of the counsel given in the 
vakalat, that would be sufficient. No doubt 
Order 37, rule 3(3), Civil Procedure Code 
contemplates notice of appearance being 


— 


~ 


II] 
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given by the defendant to the plaintiff's 
pleader on the day when the defendant 
enters appearance, But on the facts and 
circumstances of this case, ıt appears that 
that was not necessary because the vakaiat 
on behalf of the respondents had been 
filed in the suit itself to the knowledge 
of the petitioner as well as his Counsel 
and an address for service had also been 
indicated ın the vakalat filed by the 
respondents and that would be more than 
sufficient notice of appearance by the 
defendants, Therefore ıt can be taken that 
the respondents had entered appearance 
even prior to the expiry of ten days of 
the service of summons and had also given 
notice of appearance to the petitioner. 
Even so, there had been a failure on the 
part of the petitioner to take further steps 
prescribed under Order 37, rule 3(4), Civil 
Procedure Code. It ıs also not in dispute 
that the other requirements of Osder 37, 
rule 3(4), Civil Procedure Code were not 
complied with. Only upon compliance with 
the requirements of Order 37, rule 3(4), 
Civil Procedure Code and the service of 
summons for judgment, the defendant can 
make the application for leave to defend 
the sult as provided under Article 118 
of the Limitation Act, 1963, which may 
either be granted or not granted and other 
consequences referable to the same would 
follow only thereafter. Therefore in this 
case, there has been a non-compliance 
with Order 37, rule 3(4), Civil Procedure 
Code by the petitioner and the petitioner 


cannot take advantage of his own default 


and claim that the decree passed as a 
consequence thereof should be maintained, 
{Para./7] 


In this case it has been found that there 
had been no service of summons in Form 
4-A in Appendix B as envisaged by Order 
37, rule 3(4), Civil Procedure Code and 
in such a situation it has to be held that 
the respondents could not have applied 
for leave to defend within the time 
prescribed under Article 118 of the Limita- 
tion Act, 1963, and that they became 
aware of the passing of the decree only 
on 25th September, 1979 and the appli- 
ycation had been filed on 8th October, 1979 
well within the time prescribed by the 
last column of Article 123 with reference 
to cases where summons is not duly served, 


M.T.T.33 


Even applying Article 137 the application 
had been filed well within the time prescri- 
bed thereunder, Looked at from any point 
of view there had been no delay at all 
in the filing of the application to set aside 


the ex parte decree and even if there 
was any that had, been satisfactorily 
explained, as it ıs not the case of the 


petitioner that the respondents had know- 
ledge of the passing of the decree earlier 
to the date mentioned by them, Under 
these circumstances the order of the 
Courts below condoning the delay and also 
setting aside the ex parte decree cannot 
be assailed at all on the ground that ıt 
is vitiated by illegalities and irregularities. 
[Para.8] 


M. Srinivasan, for Petitioner. 


The Court made the following 

ƏRDER:- The plaimtiff in O.S.No.2440 of 
1979, If Assistant City Civil Court, Madras 
is the petitioner in this civil revision. In 
that suit filed on 2lst March, 1979 under 
the provisions of Order 37, C.P.C. the 
petitioner had prayed for a decree against 
the respondents herein for the recovery 
of a sum of Rs.25,160 with interest and 
costs stated to be due on three promissory 


notes, dated 20th August, 1975, 4th 
November, 1975 and 9th Marcn, 1976 
respectively. Along with the plamt, the 
petitioner had also filed [.ANo.9947 of 


1979 praying for an order of attachment 
before judgment over the house and the 
ground bearing door No.3, Krishna Iyer 
St., George Town, Madras-l. On that appli- 
cation, on 3rd April, 1979, notice calling 
upon the respondents to furnish security 


returnable by 19th April, 1979, was 
ordered. On 12th April, 1979, counsel 
undertook to appear and on 17th April, 


1979, a vakalat on behalf of the respon- 
dents (defendants) was filed in the suit. 
Subsequently, on 19th April, 1978, a 
counter was filed on behalf of the respon- 
dents and on the next day, an affidavit 
of undertaking was also filed by the 
respondents, on the basis of which the 
court recorded the undertaking and closed 
the application for attachment before 
judgment. The suit was posted to 12th- 
July, 1979 and it was then realised that 
though vakalat in the suit had been filed 
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on 17th April, 
had not been given and thereupon the suit 
was posted to 14th August, 1979. On that 
day also, it was represented on behalf 
of the petitioner that notice of appearance 
had not been served and since the respon- 
dents as weil as the:r counsel were absent, 
a decree was passed in the suit as prayed 
for with costs on 1i4th August, 1973, In 
LA. No 4281 of 1982 filed under Order 37, 
rule 3(7), C.P.C. and LA.No,17646 of 1979 
preferred under Order 37, rule 4, C.P.C. 
the respondents prayed that the delay of 
24 days in seeking to set aside the decree 
snould be condoned and the decree passed 
against them on 14th August, 1979 should 
be set aside, In the affidavit filed m 
support of these applications, the respon- 
dents stated that vakaiait on their behkalt 
hac been fued orly im the proceedings 
for the attachment before judgment and 
met in the suit anda inat they had not been 
served with smrimons as well as the copy 
of the plaint and since they did not hear 
anything from the court, they contacted 
the counse! on 25th September, i979 
when they learnt that the suit had been 
decreed on i4th August, 1979, According 
to the respondents, the passing of a decree 
without taking the first step, namely, the 
service of summons, was invalid, and 
rendered the decree liable to be sez aside, 
Aavyerting to the delay in filing the appli- 
cation for setting aside the ex parte 
decree, the respondents maintained that 
there was nu delay et ali as they became 
aware of the passing of the decree only 


on 2th September, 1979 and tnat the 
applicarion for the cendonation of the 


delay was filed only by way of abuncant 
caution, o 


2. In the counter filed by the petitioner, 
after referring to the application for 
attachment before judgment and the closure 
of the same on 20th Aprii, 1979, he stated 
that the respondents had received on [6th 
April, 1979 a copy of the piaint as well 
as the notice of tne first hearing of the 
suit on 12th July, 1979, and since there- 
after the respondents failed to observe 
and fulfil the provisions of Order 37, 
C.P.C. the suit was decreed, The petitioner 
also maintained that at all material times 
the respondents were fully aware of the 
suit and time was granted to the respon- 
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dents even on 12th July, 1979 to give 
notice of appearance to the petitioner 


and the suit was adjourned to 14th August, 
1979, far this purpose and, therefore, the 
respondents cannot claim that they were 
not aware of the proceedings. The peti- 
tiener also stated that the reasons set 
out for the condonation of the delay are 
not cotrect and had been given orly with 
a view to protract the proceedings and 
delay the realisation of the amount due 
under the decree and, therefore. no ground 
has been made out for condoning the delay. 
In a supplemental counter affidavit filed 
by the petitioner, he brought to the notice 


of the court how after the suit was 
decreed on 14th August, 1979, proceedings 
in execution were taken in E.P.No.2529 


of 1980 and the respondents were seived 


with sale notice for the sale of the 
property on grd February, 1982, The 
petitioner also referred to a breach of 


the undertaking given by the respondenis 
to court net to sell or dispose of the 
property bearing door No.3, Krishna tyer 
Ste, George Towr, Madras-1, by the sale 
thereof on 27th June, 1981 under document 
No.429 of 198i, and reiterated the stand 
taken by him earlier regarding che validity’ 
of the decree and also the delay. 


2. The learned H Assistant Judge, City 
Civit Court, Madras, founa that though 
the sespondenis had entered appearance 


through. counsel and filed a vakalac on 
17th April, 1979, tnere had been no service 
of summons on the respendents with a 
copy of the plaint and tn the absence of 
such service of summons im Form 4 as 
prescribed ın Appendix B, the first of a 
series of successive steps had not been 
complied with and, therefore, there was 
no scope for other steps following the 
first step being fulfilled and thus the 
decree in the suit had been passed without 
complying with the mandatory provisions 
of Order 37, rules 2 and 3, C.P.C. 
rendering the decree liable to be set asice, 
It was also found that when the decrec 


is table to be set aside, ıt followed 
automatically that the delay in seeking 
to set aside the decree is also lable to 
be condoned, In that view, the learned 
il Assistant Judge, City Cwil Court, 


allowed LA..No.428! of 1982 and 
1979 and set aside the decree 


Madras, 
17646 of 


u] 


Jivara} v. Marthaka Plastic Industries 


259 


(Ratnam, J.) 


passed on l4tn August, 1979 ın the suit. 


4. In this revision dtrected against that 
order, the principal question that arises 
for consideration is, whether the court 
below was right in the view it took regard- 
ing the decree passed and also in setting 
it aside. The learned counsel for the 
petitioner strongly reled upon the filing 
of the vakalat in the swt on behalf of 
the respondents on i7th April, i979 and 
contended that the respondents had entered 
appearance, but had not given notice of 
such appearance, and therefore, the further 
steps had been taken culminating in the 
passing of the decree on 14th August, 
1979 and no exception could, therefore, 
be taken to the decree passed in favour 
of the petitioner on 14th August, 1979, 
ior could 1t be set aside as had been done 
by the court below. Í 


7 


5; Order 37, C.P.C. prescribes a strict 
and stringent procedure with reference 
to the particular class of suits to which 
those previsions are to be apphed The 
pivotal provisions of the stringent procedure 
so prescribed are to be found in Order 
37, rules 2 and 3, C.P.C, Under Order 
37, rule 2(1), C.P.C. a suit under the 
summary procedure may be instituted by 
presenting a plaint containing a specific 
averment to the effect that the sunt ıs 
filed under Order 37, C.P.C. and that no 
relicf falling outside the ambit of the 
Rule had been claimed in the plaint with 
the inscription in the cause title that the 
suit 1s filed under Order 37, C.P.C. Order 
37, rule 2(2), C.P.C. states that the 
Suinmons shall be in Form 4 in Appendix 
Be A reference to the same shows that 
It 1S a summons to cause an appearance 
to be entered for the defendant within 
ten days from the service thereof, ın 
default of which the plaintiff will be 
entitled, on the expiry of a period of ten 
days, to obtain a decree for a sum not 
exceeding the sum mentioned therein. The 
summons further provides that if the 
defendant or defendants enter appearance, 
then a further summons for judgment will 
¢be served at the hearing of which, the 
defendant or defendants would be entitled 
to move the court for leave to defend 
the suit. The summons further proceeds 
to state that leave to defend the suit 


may be obtained ıf the court ıs satisfied 
that there 1s a defence to the suit on 
the merits. Under Order 37, rule 2(3), 
C.P.C. the defendant shall not defend the 
suit unless he enters appearance. Further 
if there ıs defaut m s entering 
appearance then, the plaint allegations 
shall be deemed to be admıtted and the 
plaintiff shall be entitled to a decree for 
a sum not exceeding that mentioned in 
che summons together with interest and 
such other sums, and such a decree may 
be executed forthwith A careful reading 


of Order 36, rule 2(1) to (3), C.P.C. in 
the light of the prescmbea form of 
summons shows that unless the defendant 
or defendants enter appearance within 


ten days of the service of summons, the 
other consequences mentioned under Order 
37, rule 2(3), C.P.C. would follow. 


S, It 15 now necessary to refer to Order 
37, rule 3, C.P.C. Under Order 37, rule 
3(1), C.P.C. the plaintiff 1s obhged to 


serve on the defendant together with the 
summons in Form 4 under Order 37, rule 
2(2), C.P.C. a copy of the plaint and other 
annexures and thereafter the defendant, 
within ten days of such service, has to 
enter an appearance either in person or 
by pleader and, in either case, an address 
for service or notice on him shall be filed 
by him in court, Sub-clause (2) of Orde: 
37, rule 3, C.P.C: declares that if all 
summonses and notices are left “at the 
address given by the defendant or 
defendants for service, that would be due 
service, Order 37% rule 3(3), C.P.C. requires 
the defendant or defendants to give notice 
of appearance to the plaintiff's pleader 
or to the plaintiff, 1f he appears in person, 
on the day of entering the appearance, 
either by notice delivered at or sent by 
a pre-paid letter directed to the address 
of the plaimtff's pleader or of the plaintiff 
as the case may be. When the defendant 


enters appearance, the plaintiff shall 
thereafter serve on the defendant a 
summons for judgment in Form 4-A ın 


Appendix B returnable not less than ten 
days from the date of service supported 
by an affidavit verifying the cause of 
action and the amount claimed, and stating 
that in his behalf there is no defence to 
the suit and thereafter the defendant may, 
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at any time within ten days from the 
service of such summons for judgment, 
apply on such summons for leave to defend 
such suit disclosing such facts as may 
be deemed sufficient to entitle him to 
defend, and 
to ‘defend either unconditionally or upon 
such terms aS may appear to the court 
to be just. The proviso to sub-clause (5) 
of Order 37, rule 3, C.P.C. states that 
leave to defend should not be refused 
unless the court Is satisfied that the facts 
disclosed do not indicate a substantial 
defence to be raised or that the defence 
intended to be raised ıs frivolous or 
vexatious. The second proviso therein states 
that where a part of the amount claimed 
by the plamtiff is admitted by the 
defendant to be due from him, leave to 
defend the suit should not be granted, 
unless the admitted amount ıs _ deposited. 
Under sub-clause (6)(a) of Order 37, rule 
3, C.P.C. at the hearing of the summons 
for judgment, if the defendant does not 
apply for leave or if such an application 
ıs made and ıs refused, the plaintiff shall 
be entitled to judgment forthwith. Under 
sub-clause {6)(b) of Order 37, rule 3, 
C.P.C. where the defendant ıs permitted 
to defend the whole or any part of the 
claim, the court may direct him to furnish 
security within such time as may be fixed 
by the court and in the event of a failure 
to furnish security within the time so 
prescribed by the court or to carry out 
such other directions as may have been 
given “By the court, the plaintiff shall be 
entitled to judgment forthwith, Order 37, 
rule 3(7), C.P.C. clothes the Court with 
power to excuse the @lay ın entering 
an appearance or in applying for leave 
to defend the suit by the defendant for 
a sufficient cause shown A careful 
consideration of these two vital provisions 
establish that a defendant ıs not entitled 
to defend unless he enters appearance 
and in default of appearance the allegations 
in the plaint shall be deemed to be 
admitted and the plaintiff will be entitled 
to a decree. When, however, the defendant 
enters appearance ın response to the 
service of summons in Form 4 ın Appendix 
B under Order 37, rule 2(t), C.P.C. he 
has to do so withm ten days of such 
service and he ıs obliged to file an address 
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for service of notice on him, on that day, 
he has also to give notice of appearance _ 
to the plaintiff or his counsel. After the 
defendant enters appearance under Order 
37, rule 2, C.P.C. a summons for Judgment 
in Form 4-A ın Appendix B has to be 
served by the plaintiff on the defendant 
not less than ten days from the date of 
service supported by an affidavit verifying 
the particulars or cause of action and 
the amount of claim and setting out the 
belief of the plamuff that the defendant 
has no defence to the suit and within ten 
days from the service of such summons 
for judgment, the defendant may, by 
affidavit or otherwise, disclose such facts 
as may be deemed sufficient to entitle 
him tograise a defence and apply for leave 
to defend the suit and thereafter the court 
may grant leave either unconditionally 
or upon such terms as may appear to the 
court to be just. If a part of the amount 
claimed 1s admitted by the defendant to 
be due from him, leave to defend should 
not be granted unless the admitted amount 
is deposited. If, at the hearing of such 
summons for judgment, the defendant does 
not apply for leave to defend or ıf such 
an application has been made and refused, 
the plaintiff will be entitled to judgment 
forthwith. If the defendant ıs permitted 
to defend either the whole or any part 
of the claim, the court may direct him 
to furnish security within such time as 
the court may fıx and on failure to fulfil 
such a direction, the plaintiff will be 
emitled to judgment forthwith. This broadly . 
is the scheme of the strict and stringent 
provision of Order 37, rules 2 and 3, 
C.P.C, intended to minimise the duration 
of suits instituted under the _ special 
procedure. In this case, the summons as 
envisaged under Order 37, rule 2(2), C.P.C. 
had not been served on the respondents 
in the manner contemplated under Order 
37, rule 3{1), C.P.C. No doubt, the 
petitioner asserted that a copy of the 
plaint had been taken by the counsel for 
the respondents on 16th April, 1979. That 
had not been established at all. There 
is, therefore, no compliance with the 
procedure indicated under Order 37, rule 
3(1), C.P.C. 


7. Whether the filing of a vakalat on 


Hi] 


Jivara) v. Marthaka Plastic Industries 
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1979 on behalf of the 
respondents would make any difference 
has next to be considered. Here again, 
it ıs difficult to accept the stand taken 
by the respondents to the effect that the 
vakalat had been (filed only ın the 
proceedings taken out by the petitioner 
for securing an order of attachment before 
judgment, for, it ıs seen from a reference 
to the vakalat that it had been filed in 
the main suit and not only in the inter- 
locutory application for an order of 
attachment before judgment. The vakalat 
has not been merely put into the court. 


47th April, 


Earlier, the filing of the application by 
the petitioner for securing an order of 
attachment before judgment has been 


referred to. It ıs ım response to a notice 
served in that application, on 12th April, 
1979, counsel undertook to appear on behalf 
of the respondents and finally filed the 
vakalat in the suit on behalf of the 
respondents on 17th April, 1979 and there- 
after a counter as well as an affidavit 
of undertaking had been filed on behalf 
of the respondents by the same counsel 
and on 20th April, 1979 after recording 
the undertaking, the application for attach- 
ment before judgment was closed, Though, 
ordinarily, counsel enter appearance only 
after service of summons, yet in this case, 
such appearance had been entered even 
prior to the service of summons, In other 
words, even before the stage contemplated, 
the defendants in the suit had entered 
appearance through counsel to the 
knowledge of the petitioner and the vakalat 
had contained an address for service of 
notice on the respondents. Under Order 
37, rule 3(2), C.P.C. ıf the notice required 
to be served on the respondents had been 
left at the address of the counsel given 
in the vakalat, that would be sufficient. 
No oaoubt, Order 37, rule 3(3), C.P.C. 
contemplates notice of appearance being 
given by the defendant to the plaintiff's 
pleader on the day when the defendant 
enters appearance. But, on the facts and 
circumstances of this case, ıt appears to 
me that was not necessary because the 
vakalat on behalf of the respondents 
had been filed ın the suit itself to the 
knowledge of the petitioner as well as 
his counsel and an address for service 
had also been indicated in the _ vakalat 
filed by the respondents and that would 


be more than sufficient notice of appear- 
ance by the defendants. Therefore, it can 
be taken that the respondents had entered 
appearance even prior to the expiry of 
ten days of the service of summons and 
had also given notice of appearance to 
the petitioner. Even so, there has been 
a failure on the part of the petitioner 
to take the further steps prescribed under 
Order 37, rule 3(4), C.P.C. There ıs no 
dispute that after the respondents entered 
appearance through counsel on 17th April, 
1979 there had been no service on them 
of a summons for judgment in Form 4- 
in Appendix B. It is also not in disput 
that the other requirements of Order 37, 
rule 3(4), C.P.C. were not complied with 
Only upon compliance with the require 
ments of Order 37, rule 3(4), C.P.C. an 
the service of summons for judgment 
defendant can make an application _ fo 
leave to defend the suit as provided unde 
Article 118 of the Limitation Act, 196 
which may either be granted or not grante 
and the other consequences referable t 
the same would follow only thereafter 
Therefore, in this ‘case, there has bee 
a non-compliance with Order 37, rule 3(4) 
C.P.C. by the petitioner and the petitione 
cannot take advantage of his own defaul 
and claim that the decree passed as 

consequence thereof should be maintained 
Thus even construing the filing of th 
vakalat on behalf of the respondents on 
17th April, 1979 which contained the name 
of the counsel as well as an address for 
service to the knowledge of the counsel 
for the petitioner as sufficient compliance 
with Order 3g, rule 3(1) and (3), C.P.C. 
there has been a non-compliance with 
Order 37, rule 3(4), C.P.C. and it 1s only 
on account of this that the respondents 
had not been able to apply for and obtain 
leave and that had resulted in a decree 
being passed against the respondents under 
Order 37, rule 6(a), C.P.C. Thus, on a 
careful consideration of the relevant 
provisions ın the light of the facts ın this 
case, ıt is clear that there has been 
substantial violation of the provisions of 
Order 37, rule 3(4), C.P.C. and that 
has resulted in the passing of the decree 
against the respondents without their 
having been given an opportunity to apply 
for leave to defend the suit and, there- 
fore, the decree passed against them 
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suffered from this procedural irregularity 
and deserved to be set aside. The court 


below was, therefore, quite right in having 
set aside the decree passed against the 
respondents. 


B, the learned counsel for the petitioner 
next submitted that there had been no 
consideration at all by the court below 
Of the uuestion of delay and that the court 
had mechanically and automatically 
proceeded te condone the delay on the 
ground that when the decree 1s hable to 
ne set aside, the delay also should be 
condoned, No doubt, the learned ‘counsel! 
for the petitioner is, to some extent, Justi- 
fied in this criticism of the approach made 
by the court below on the question of 
celay. However, on a consideration of the 
merits, there does not appear to be any 
substance in the objection raised by the 
petitioner, Ít 18 seen from paragranh 5 
of the affidavit filed on behalf of the 
respondents tm support of these applications 
that they contacted their counsel on 25th 
September, 1979 and that they became 
eware thar day that the suit had been 
decreed on 14th August, 1979, Again, in 
paragraph 8, the respondents stated that 
there had been no delay at al! as they 
caine to know “of the passing of the decre 
only on 25th September, 1979, In answer 
to this, the petitioner has not stated 
anywhere im the counter-affidavit that 
the respondents became aware of the 
passing of the decree in the suit earlier 
to 25th September, !979. Even ın the 
supplemental counter-affidavit filed by 
the petitioner, the petitioner has not stated 
anything to show that the respondents 
ere aware of the passing of the decree 
even prior to 25th September, 1979 and, 
therefore, the delay ought not to be 
condoned at all. Earlier, ıt had been found 
that there had been no service of summons 
in Form 4-A in Appendix B as envisaged 
by Order 37, rule 3(4), C.P.C. and in such 
a Situation, ıt has to be held that the 
respondents could not have apphed for 
leave to defend within the time prescribed 
under Article 118 of the Limitation Act, 
1963, and that they became aware of 
the passing of the decree only on 25th 
September, 1979 and the application had 
been filed on 8th October, 1979 well 
within the time _ prescribed by the last 
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column of Article 123 of the Limitation 
Act, 1963, with reference to cases where 
summons 1s not duly served. Even applying 
Article 137 of the Limitation Act, 1963, 
tne application had been filed within the 
time prescribed thereunder. Looked at 
from any point of view, there has been 
no delay at all in the filing of the appli- 
cation to set aside the ex parte decree and 
even if there was any, that had been 
satisfactorily explained, as it 1s net the 
case of the petitioner that the respondents 
had knowledge of the passing of the decree 
earher to the date mentioned by them, 
Under those circumstances, the order of 
the court below condoning the delay and 
also setting aside the ex parte decree 
cannot be assailed at all on the ground 
that it is vitiated by illegahities and irre- 
gularities, The cw! revision petition 1S, 
therefore, dismissed, There will be, 
however, ng order as to costs. 


3. In the course of the hearing of the 
civil revision petition, the learned counsel 
for the petitioner brought to the notice 
of the court that the respondents, contrary 
to the undertaking given by them in the 
application for attachment before judgment 
filed by the petitioner, have disposed of 
the house on 27th june, 1981 under 
document No.429 of 1981. It 1s made clear 
that the respondents were ill-advised ın 
so disposing of the property contrary to 
the undertaking given by them to the court 
and that the undertaking given earher 
by the respondents to court would continue 
to operate till the further proceedings 
In the suit inclusive of the execution 
proceedings come to a close, 


RS, Revision dismissed, 
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IN THE HIGH COURT OF JUDICATURE 
AT MADRAS. 


Present:- S.Nainar Sundaram, J, 
*C.R,P.No.2335 of 1983. 25th 4pr2zi. 1985. 
K. Ramraj Petitioner* 
Ve 


Narasimha Dass Gounder Respondent . 


(A) Negotiable fInstrurents Act, 1881 
(26 of 1881); section 87 - Materzal 
aiteration, what 1S - Alteration of 


the date of the instrument amounts to 
material alteration -~- Alteration with 
consent of the party wili not vitizate 
the negotzabie instrument. 


acts 188] 
section Jid-B - Presump-. 
Alteration of the date 
wii] amount to material 


(B) Negotiable Instruments 
(26 of 1881), 
tion under - 
of instrument 
alteration, 


Section 67 of whe Negotiatle Instruments 
Act deals with aiterations which have come 
to be made or effected after the negotiable 
instrument was raade and executed and 
without the consent of the party sougnt 
to ne made hable thereunder. if an altera- 
tion was made or effected even before 
the execution of the negotiable instrument 
and the party who subscribes his signature 
thereto 18 aware of that condition of the 
Instrument and signs it without any protest 


thereto and thereby consenting xro the 
aiteration made being theie, he cannot 
turn round subsequently to make & 


grievance that there has been an alteration 


of the negotiable instrument and avoid 
his jrabilsty thereunder, There could alse 
be a case where, after the instrument 


was made and executed, with the consent 


of the party concernea, the negotiable 
instrument was altered. Even in such 2 
case the alteration will not vitiate the 
negotiable instrument, {[Para.4] 


Section 118 of the Act states that until 
the contrary 1s proved, the presumption 
is that every negotiable instrument bearing 
a date was made or drawn on such date. 
This 1s the general presumption, But when 


an alteration is apparert on the fece of 
the instrument, the onus is on the plaintiff 
to explain it and show as to how the 
alteration was made, fPara.6! 


that alteration 
emowunt to è material 
iS an important part 
because, it fixes the 
lim'tation within which the 
defendant could be sued, Hence where 
tie date of the insirument ıs altered 
subsequently so as to enable the making 
of the claim on the basis of the altered 
instrument, within the extended period 
ıt would amount to material ajreration 
and make the imstrument void, {Para,8} 


There can be no doubt 
of the date woula 
alteration. The date 
of the instrument, 
period of 


Cases referred to:- 


Subba Reddi v. Neela Pareddi, (1956) 
Ac#W.R.14i: A.I.R.1966 A.P.267; Suphi 
Reddy, Ir re, A.t.R.19356 Maa. 154; Massa- 
mut Khoob Cornur v., Badoo Moondnarain 
Singh, (1861-64)9 M,I.A.i, Subramania 
Patter v. Porathana Andi, { 1942)2 
Nhe Lo J o 303; LLRs (1943) Mad, 143: 
A,}.R.1942 Mad.709 (2). 55 L.W.554; 
V.eKondiah ya C.oP.Pulliahs A.1I.R.1960 
A.P.IZi, Covandaswam1 v.,  Kuppuswami» 
I.L.R. (1886S) 12 Mad.238, 


P.Arunagirinathan. for Petitioner, 


R.T.Doraiswami, for Petitioner. 


The Court made the following gi 

ORDER:- The defendant ‘In O.S.No.384 
of 1977 on She file of the Additional 
District Munsif, Coimbatore, 1s the peti- 
ticner m ths revision, The respondent 
is the plaintiff. The plainciffi lard the suit 
for recovery of amount due under a 
promissory note bearing the date 20th 
April, 1874, The suit on the promissory 


note had come to be laid on {4th April, 
1977, The defenaant contested the suit 
mainly putting forth two contentions. One 
is that there ıs material alteration of the 
date of the suit promissory note which 
was executed only on 20th March, 1974, 
and not on 20th April, 1974, and the other 
is that he 1s entitled to the benefits of 
Tamil Nadu Act 31 of 1976 and Tamil 
Nadu Act 40 of 1978. The parties placed 
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their evidence, oral and documentary and 
that was the subject-matter of assessment 
by the first court and ıt countenanced 
the pleas of the defendant that there was 
material alteration of the suit promissory 
note and in any event the defendant 1s 
entitled to the benefits of only Tamil Nadu 
Act 31 of 1976 and not the other Act. 
As a result, the suit was dismissed, but 
without costs. The plaintiff appealed and 
the appellate court opined the other way 
about ıt and it rejected the aforesaid pleas 
of the defendant and granted a _ decree 
in favour of the plaintiff. The judgment 
and decree of the appellate Court are 
being put ın issue in this revision. 


Mr. R.Arunagirinathan, learned counsel 
for the defendant, petitioner herein would 
submit that the plaintiff, examined as 
P.W.1, had admitted that the month origi- 
nally written in the suit promissory note 
was erased and the month ‘April’ was 
written and so also, on the Revenue stamps 
the month '3’ was corrected as '4', On 
this basis, the learned counsel submits 
that when once it has become evident 
that the suit promissory note suffers an 
alteration in respect of the date, which 
is a material alteration, the plaintiff must 
explain as to when and how this alteration 
was made and, in the absence of such 
explanation, the sult promissory note must 
be deemed to have suffered a material 
alteration under section 87 of the Negoti- 
able Instruments Act, 1881, hereinafter 
referred to as the Act. For this submission, 
learned -@ounsel places relance. on the 
judgment of Gopal Rao Ekbote, J. ın Subba 
Reddı v. Neela’ Pareddi, (1966)! An. W.R. 
l4i= A.LR.1966 A.P.267. Fwerther, learned 
counsel would submit that on the question 
of the defendant being entitled to the 
benefits of Tamil Nadu Act 31 of 1976, 
the appellate court has not properly asses- 
sed the evidence placed in the matter 
and has wrongly cast the onus of proof 
on the defendant. 


3. As against the above suumission made 
by the learned counsel for the defendant, 
Mr.R.T.Doraiswami, learned counsel appear- 
ing for the plaintiff, respondent herein, 
would submit that no suggestion was put 
to the plaintiff, examined as P.W.1, that 
the alteration was made after the execution 
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of the suit promissory note and the 
defendant did not even care to reply to 
the suit notice issued as per Ex,A-2 and 
in the said circumstances, as per section 
118(b) of the Act, the suit promissory 
note must be presumed to have been 
executed on the date which it bears. 


4, Section 87 of the Act states that 
any material alteration of a negotiable 
instrument renders the same void as against 
any one who 1s a party thereto at the 
time of making such alteration and does 
not consent thereto, unless ıt was made 
in order to carry out the common intention 
of the original parties. Alteration pre- 
supposes a particular condition of the 
instrument which prevailed anterior to 
the alteration. Section 87 deals with altera- 
tions which have come to be made or 
effected after the negotiable instrument 
was ainde and ‘executed and without the 
consent of, the party sought to be made 
jiable thereunder. If an alteration wasl 
made or effected even before the execution 
of the negotiable instrument and the party 
who subscribes his signature thereto ıs 
aware of that condition of the instrument 
and signs ıt without any protest thereto 
and thereby consenting to the alteration 
being there, he cannot turn round subse- 
quently to make a grievance that there 
has been an alteration of the negotiable 
instrument and avoid his lability there- 
under. There could also be a case where, 
after the instrument was made and 
executed, with the consent of the party 
concerned, the negotiable instrument was 
altered. Even in such a case the alteration 
will not vitiate the negotiable instrument. 


5. In Subba Reddi, In re, A.I.R.1936 
Mad.154 ıt has been countenanced that 
section 87 of the Act only contemplates 
an alteration subsequent to the execution 
of the note and further the alteration 
must have been made without the consent 
of the party who was sought to be made 
liable. In the present case, while the 
plaintiff was examined as P.W.1, it has 
been simply elicited that the month 
originally written ın the suit promissory 
note was erased and the month 'Aprn' 
Was written and so also the month '3' 
was corrected as '4', It was not suggested 
to him that these alterations were made 
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after the suit promissory note was executed 
and without the consent of the defendant. 
The defendant, examined as D.W.1, also 
did not specifically depose that these 
alterations were not there at the time 
when the suit promissory note was executed 
and they were brought in only subsequently. 


6, Section 118(b) of the Act states that 
until the contrary is proved, the presump- 
tion is that every’ negotiable instrument 
bearing a date was made or drawn on 
such date. This 1s the general presumption. 
But, when an alteration ıs apparent on 
the face of the instrument, the onus 1s 
on the plaintiff to: explain ıt and show 
as to when and how the alteration came 
to be made. In Mussamut Khoob  Connur 
Ve Badoo Moondnarain Singh, (1861-64) 9 
M.1.A.1 ıt was observed as follows. 


e« It may be conceded that, in an 


ordinary case the party who presents. 


an instrument, which ıs an essential 
part of his case, in an apparently 
altered and suspicious state, must fail, 
from the mere infirmity or doubtful 
complexion of his proof, unless he can 
satisfactorily explain the existing state 
of the document. 

wholesome rule” admits of 
exceptions, ıf there be, independently 
of the instrument, corroborative proof 
strong enough to rebut the presumption 
which arises against an apparent and 
presumable falsifier of evidence. And, 
such corroborative proof will be greatly 
strengthened if there be reason to 
suppose that the opposite party has 
withheld evidence which would prove 
the original condition and import of 
the suspected document..." Pages 17-18 


But this 


Chandrasekhara Atyar, J. in Subramama 
Pattar v. Porathana Andi, (1942) 55 
L.W.554= (1942)2 M.L.J.303= LL.R. (1943) 


Mad.143= A.I.R.1942 Mad.709(2), took note 
of the principle as follows: 


"As the alteration is apparent on the 
face of the document the onus ıs on 
the plaintiff to explain ıt and to show 
that ıt ıs not a material alteration 
which renders the instrument void and 
unenforceable," 


M.L.1.34 


sami Və Kuppusami, I.L.R. 
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Ta In V.Kondiah v. C.P.Pulhah, A.I.R.1960 


A.P.121, S.Qamar Hassan, J. also took note 
of the principle: 


"that where a party sues on an 
instrument which on the face of it 
appears to have been altered, ıt ıs for 
him to show that the alteration had 
not been improperly made." Page.122. 


To similar effect 1s the decision of Gopal 
Rao Ekbote, J. ın Subba Reddi v. Neelappa~ 
redd1, (1966)1 An.W.R.141= A.LR.1966 A.P. 


267. 


8. There can be no doubt that alteration 
of the date would amount to a material 
alteration. The date ıs an important part 
of the instrument, because it fixes the 
period of limitation within which the 
defendant could be sued. Hence, where 
thee date of the instrument ıs altered 
subsequently, so as to enable the making 
of the claim on the basis of the altered 
instrument within the extended period, 
ıt would amount to material alteration 
and make the instrument void. In Govinda- 
(1889)12 Madras 
239 the date of an instrument was changed 
from llth to 25th September and ıt was 
held that such a change was a material 
alteration, because ıt materially affected 
the lability of the defendant by granting 
time to the plaintiff to file an action 
against the defendant even though the 
suit was actually filed within the period 
of limitation as counted from the llth 
September. : 

9. In the present case, both the counsel 
admit that the concentration in the courts 
below on this aspect was not from the 
proper legal angle at all and evidence 
was placed at a tangent and they express 
a grievance that the evidence placed 1s 
inadequate either way. .I find that the 
defendant, examined as D.W.1, has also 
not asserted that the alteration was not 
there at the time of the execution of 
the suit promissory note. The evidence 
of the plaintiff, examined as P.W.1, has 
been frank. He. did not try to give a 
camouflaged evidence with regard to the 
factum of the alterations. But, it was 
not suggested to him- that the alterations 
were made ,subsequent to. the execution 


-~ 
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of the suit promissory note. If in fact 
the month in the suit promissory note 
was altered after ıt was executed and 
without the consent of the defendant, it 
will stand vitiated. But, unfortunately, 
this crucial aspect has not come out in 
evidence. The appellate court has mostly 
acted on presumptions. The appellate Court 
has omitted to take note of the fact that 
the plaintiff, examined as P.W.1 has admit- 
ted that there ıs an alteration even in 
the body of the suit promissory. note. The 
appellate Court observes that ın the 
writings found ın the suit promissory note 
it has been specifically narrated that the 
promissory note was executed by the 
defendant for valuable consideration of 
Rs.2,000 on 20th April, 1974. This obser- 
vation exposes the lack of due advertence 
to the evidence already on record which 
indicates that there ıs alteration even 
in the body of the suit promissory. note 
with regard to the month as admitted 
by the plaintiff, examined as P.W.1. But, 
it 1s not possibie to straightway conclude 
that the alteration was not there even 
at or before the time of execution of 
the suit promissory note and ıt may be 
that the alteration was there even earlier 
and the defendant was aware of the same 
and signed it only in such a condition, 
It is only in this regard I find that the 
evidence ıs madequate and inchoate. 
Conscious of this lacuna in the evidence 
in this regard on either side, both the 
counsel make a request that in case this 
Court sshould be inclined to remit the 
matter back, the parties should be given 
due chance’ to place further evidence, In 
my view, ın the imterest of justice, as 
well as in the interest of the parties, the 
matter requires fresh examination by the 
appellate Court, after the parties place 
further evidence on this question. 


10, On the question as to whether the 
defendant 1s entitled to the benefits of 
Tamil Nadu Act 31 of 1976, the appellate 
Court has taken the zpse drat of the plain- 
tiff, examined as P.W.1, that the defendant 
owns a house and is not an agriculturist. 
The appellate. Court has not adverted to 
any other factual aspect on this question. 
That could not be the proper way of asses- 
sing and adjudicating the question. Mr.R. 
Arunagirinathan, learned Counsel for the 
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defendant submits that here again the 
evidence placed by the parties ts insuffi- 
cient and the parties deserve permission 
to place further evidence on this questton 


also. This submission is being supported 
by Mr.R.T.Doratswami, learned counsel 
for the plaintiff, and both the counsel 


pray for an opportunity to place further 
evidence on this aspect also. 


Ii, For the reasons expressed above, 
I am constrained to allow this appeal and 
I do allow this appeal, set aside tne 
judgment and decree of the appellate court 
and remit the matter back to the appellate 
court for fresh consideration, keeping in 
mind the principles deducible under sections 
87 and 118(b) of the Act and taking note 
of the judicial pronouncements exemplifying 
the said principles and adjudicate’ the 
question as to whether the suit promissory 
note suffers a material alteration with 
regard to the date as contended by the 
defendant. The appellate Court will also 
advert. to the question whether the 
defendant will be entitled to the benefits 
of Tamil Nadu Act 3! of 1976 and give 
a fresh decision thereon. The appellate 
Court will permit the parties to place 
further evidence as they may deem at 
necessary on both the questions. The 
parties are directed to bear _ their 
respective costs up to this stage. Further 
costs will depend upon the result before 
the appellate court. 


12, The suit 1s of the year 1977 and 
the appellate Court will dispose of the 
matter within a period of three months 
from the date of receipt of a copy of 
this order, along with the records, from 
this Court. : 


Robe Petations allowed. 


It] M/s. Conveyor Equipment Co., (P} Ltd. v. Union of India 


IN THE HIGH COURT OF JUDICATURE 
AT MADRAS, 
and M.A. 


Present:- G.Ramanujam Sathar 


Sayeed, JJ. 


*Writ Appeal No.519 of 1978. 
10th April, 1985. 


M/s. Conveyor Equipment Company (P) 


Limited Appellant* 
Ve 
The Union of India and another 
Respondents. 
(A) Employees’ Provident Funds and 
Miscellaneous Provisions Act (19 of 
c 1952), section 16(1)(h) - Old establısh- 
ment closed - Land, building’ and 
machinery alone leased out to new 
establishment ~- Held that the new 


establıshment was entıtled to benefits 
under the section, 


Provident Fundó and 
Provisions Act (19 of 
1952), section I16(1)(h) - Interval 
between the closure of establishment 
by the previous owner and restarting 
of business by purchaser - Not a 
deciding factor ın considering whether 
there was 4 continuance of establish- 
ment. 


‘B) Employees’ 
Miscellaneous 


The partnership firm Messrs. Veekay 
Engineering Industries, the previous owner, 
“had closed a part of the establishment 
and after such closure, a lease of the 


land, building and machinery was given 
to the new establishment M/s. Conveyor 
Equipment Co., There was a -complete 


stoppage of work as a result of the closure 
of the old establishment and all the 
previous employees’ had been discharged 
on payment of due closure compensation. 
The new establishment started the same 
business as a new concern. Thus, the facts 
established indicated that there had been 
a closure of the old establishment run 
by Messrs. Veekay Engineering Industries 
and the setting up or starting of a new 
establishment. The lease was only in 
respect of land, building and machinery 
and it was not of the establishment as 
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such, that 1s, of the” industry as a going 
concern. It was no doubt true that if the 
business as such ıs transferred by way 
of lease, then ıt can be postulated that 
it is only a change of management and 
not of ownership and that a mere change 


of management will nor give rise to 
Starting of a new business. But ın this 
case, the lease could not have been of 
the industry or establishment as such as 
a going concern. In this view of the 
matter, the new establishment will be 


entitled to the benefit of the non-applica- 
bility of the Act under section 16(1)(b). 
[Para.8] 


The interval between the closure of an 
establishment by the previous owner and 
the restarting of the business by the 
purchaser will not be a deciding factor 
In considering the question as to whether 
there has been continuance of an esta- 
blishwent or not. Once there ıs a closure 
gf the old establishment, whatever may 
be the internal of time between the closure 
of business by the previous owner and 
the restarting of the business by another 
Management it must be taken that the 
establishment started was a new one and 
that it ıs not a continuance of the old 
establishment. {Para.6] 


The Provident Fund Inspector v, The Secre- 
tary, N.S.S.. Co-operative Society, (1970)2 

S.C.R.481. (1971) Lab.1.C.18. (1969) K.L.T. 
703: (1970) L.W. (Cri) 171: A.LR.1971 
S.C.82 followed, Sayap Mills Ltd v. 
Regional Provident Fund Com miexnoners 
A.LR.1985 $.C.323, distinguished. 


Cases referred to» 


The Provident Fund Inspector ve The Secre- 


tary, N.S.S.. Co-operatave Society, (1970)2 
S.C.R.481: (1971) Lab.1.C.18: (1969) K.L.T. 
703: (1970) L.W. (Cri) 171. A.l.R.1971 


S.C.82; Sayap Mills Ltd. v. Regional Provi- 
dent Fund Commissioner, A.].R.1985 SiC. 
323, è 


Appeal under Clause 15 of the Letters 
Patent against the order of Mr. Justice 
Mohan, dated 3.4.78 and made ın the 


exercise of the Special Original Jurisdiction 
of the High Court in Writ Petition No.627 
of 1976 presented under Article 226 of 
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the Constitution of India to issue a Writ 
of Certiorarm calling for the records relat- 


ing to order dated 29.11.75 bearing 
No.D1/TN/4245A/Regl./75 by the Second 
Respondent and quash the same. 

S.Govind Swaminathan “for Subra m anans 
for Appellant. 

T.Somasundaram, Additional Government 


Pleader, for Respondents. 


The Judgment of the Court was delivered 
by 


directed 
in Writ 
that the 
ıs not a 


Ramanujam, J.:- This appeal ıs 
against the order of Mohan, J. 
Petition No.627 of 1976 holding 
establishment of the appellants 
new establishment so as to have the 
benefit of the non-applicability of the 
Employees' Provident Funds and Mygcel- 
laneous Provisions Act, 
referred to as the Act under section 
16(1)(b). The circumstances under which 
the said writ petition was filed by the 
appellants may briefly be noted. One 
Messrs. Veekay Engineering Industries a 
firm of partnership was carrymg, on 
business as technical consultants and 
designers. It had also an engineering esta- 
blishment wherein they were engaged in 
fabrication and manufacture of structural 
and other mechanical engineering products 


including conveyor belts. On 10th 
November, 1969 they closed the said 
engineesing division and confined their 


activities to rendering service as technical 
consultants ° and designers. The factory 
workers and staff who were employed ın 
the engineering division raised an industrial 
dispute contending that the closure was 
not bona fade and therefore the closure 
was not justified. That dispute went before 
the Labour Court, which after due enquiry, 
held that there was a bona fade closure. A 
few days after the closure of the said 
business, Messrs. Veékay Engineering Indus- 
tries leased out the land, building and 
inachinery to the appellants, M/s. Conveyor 
Equipment Company (Private) Limited, 
According to the terms of the lease deed, 
the lessors, Messrs. Veekay Engineering 
Industries, had nothing to do with the 
busine., to be carried on by the lessees. 
The lease deed also refers to the fact 
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that the lessors had given up and closed 
permanently their manufacturing activities. 
It also proceeds on the basis that ıt was 
the responsibility of the lessees to apply 
for and obtain a factory licence for any 
business that they may carry on, as per 
their memorandum of association. The 
lease deed contains’ three schedules, 
schedule 'A' dealing with land, schedule 
'B' dealing with the superstructure and 
schedule 'C' dealing with machinery, which 
are to be taken by the lessees as per 
the terms of the lease deed. After the 
said lease deed, the appellants have chosen 
to carry on the business of fabrication 
and manufacture of structural and other 
engineering products, after obtaining the 
requisite factory licence in their name. 
Thereafter the appellants on 27th October, 
1972 approached the Regional Provident 
Fund Commissioner seeking a clarification 
as to whether they can claim the benefit 
of non-apphicability of the provisions of 
the Act for a period of three years, since 
the inception of their establishment. The 
Regional Commissioner, Provident Funds, 
Madras, by his letter dated 17th November, 
1972 dirécted the appellants to implement 
the scheme from 26.11.1969 onwards by 
submitting the requisite returns from 
November, 1969 onwards and by remitting 
the provident fund contributions and 
administrative charges as provided ın the 
Act. Thereafter the appellants sent a reply 
to the Regional Commissioner, Provident 
Funds, by their letter dated llth 
December, 1972 wherein they had explained 


that their company was started newly 
as a separate and independent concern 
and was registered under the Coinpames 
Act; that ıt was also registered under 
the Factories Act, after its forination 
ın November, 1969; that the appellants 


did not purchase the undertaking or the 
business as such, which was run by Messrs. 
Veekay Engineering Industries. nor did 
they purchase the saine as a going concern 
and nor even did they continue to run 
the said establishment as an old establish- 
ment. Along with their reply, a copy of 
the memorandum and articles of associa- 
tion, a copy of the factory licence and 
a copy of the award of the Labour Court, 
Madras made ın the industrial dispute 
between the workmen and management 
of M/sVeekay Engineering Industries, were 
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enclosed and the appellants prayed that 
the Act and the scheme may be apphed 
to theır company only from the date on 
which the three year period expired, The 
request of the appellants was, however, 
turned down and they were informed by 
a letter dated 23rd February, 1973 by 
the Regional Commissioner, Provident 
Funds, that if the appellants were not 
implementing the provisions of the Act 
and the scheme within 15 days thereof, 
action would be taken to recover the 
amounts due under the Act by having 
resort to the provisions of the Revenue 
Recovery Act. Subsequently also there 
has been exchange of correspondence and 


ultrmately the Regional Commissioner, 
Provident Funds, passed an order dated 
29th November, 1975 threatening to take 


coercive proceedings for non-implementing 
the Provisions of the Act and the scheme 
with effect from November, 1969. It ıs 


at that stage the appellants came to this” 


Court by way of the above writ petition 
seeking to quash the said order of the 
Regional Commissioner, Provident Funds 
dated 29th November, 1975. 


2. In the writ petition the case of the 
writ petitioners-appellants was that their 
concern was entirely a new and different 
concern, that “1t had nothing to do with 
Messrs. Veekay Engineering Industries, that 


it had obtained a separate and fresh 
factory licence and ıt was only on the 
basis of the said factory licence the 
activity of fabrication and manufacture 


of conveyor belts was going on, that the 
appellants neither purchased the old concern 
as a going concern nor did they continue 
to run the old establishment; that there 
was absolutely no continuity of the business 
of the old establishment and that therefore 
their establishment should be taken to 
be a new establishment coming’ within 
the purview of section 16(1)(b) of the Act. 


The said writ petition was resisted by 
the Regional Commissioner, Provident 
Funds, contending that Messrs. Veekay 


Engineering Industries, which ıs a partner- 
ship firm, still exists and carries on 
business and also makes its contributions 
under the Act; that the said firm -1s 
carrying on two businesses, viz, (1) 
rendering service as consultants and 
designers; and (2) manufacturing engineering 


materials, and that it has merely leased 
out that part of the business, namely, 
manufacturing engineering materials, to 
the appellants from 26th November, 1969; 
that what all had happened ıs only a 
change in the management of the business, 
a mere change in the management of the 
business will not make the business a new 
one, that there 1s no change of ownership 
also; and that therefore the establishment 
carried on by the appellants 1s not a new 
establishment so as to attract section 
16(1)(b) of the Act. It was also pointed 
out ın the counter-affidavit that since 
the managing partner of Messrs. Veekay 
Engineering Industries 1s also the Managing 
Director of the appellants Messrs. Conveyor 
Equipment Company (Private) Limited, 
the establishment carried on by the appel- 
lants cannot be taken to be a new one, 
Mohan, J. after consideration of the facts 
set out ın the pleadings and the conten- 
tions advanced by the parties, found that 
the partnership firm, M/s. Veekay Engineer- 
ing Industries, which was carrying on two 
businesses of consultants and of manu- 
facturing engineering materials had closed 
on 10th November, 1969 its manufacturing 
activity, and confined its business only 
to rendering service as technical consul- 
tants and designers, that thereafter ıt 
leased out the site, building and machinery 
to the appellants and that it is only the 
appellants’ company which ıs now carrying 
on the business of manufacturing conveyor 
belts. Based on the said findings, the 
learned Judge took the view that the 
establishment run by the appellants cannot 
be taken to ge a new establishment for 
the reason that the concept of lease and 
new establishment are diametrically opposed 
to each other, and the fact that the 
appellants have taken a lease of the land, 
building and machinery itself postulates 
continuance of ownership ın the lessors. 
Thus, the learned Judge held that since 
the establishment run by the appellants 
is still owned by the lessors, ıt ıs not 
a new one and as such they cannot claim 


the benefit of non-application of section 
16(1)(b) of the Act. 


3. In this appeal, the decision’ of 
Mohan, J. has been questioned by the 
appellants. According ~to the appellants, 
the learned Judge has proceeded on ‘the 
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basis of an error that there has been a 
lease of the establishment as such, while 
in the earlier part of the Judgment the 
learned Judge has himself referred to the 
fact that the eaflier business was closed 
and that the lease is only as regards the 
land, building and machinery. The learned 
counsel for the appellants contends that 
only in the case of lease of an esta- 
blishment as such, the lessee should be 
taken to continue the existing establishment 
owned by the lessor and that on the facts 
of this case, there is no continuity of 
the running of the establishment and only 
in cases where there 1s such continuity 
the benefit of section 16(1) (b) of the 
Act couid be denied, 


4, On a due consideration of the matter, 
we are not inchned to agree with the 
reasoning of the learned single Judge that 
the establishment of the appellants is not 
a new establishment within the meaning 
of section 16(i)(b) of the Act. It ıs “ho 
doubt true that the appellants have taken 
on lease the site, building and machinery. 
But the lease 1s not of the establishment 
as a whole or as a going concern It 1s 
not also in dispute that none of the 
workmen ın the previous establishment 
was employed by the appellants ın their 
company. As a matter of fact, on the 
closure of the establishment by the 
partnership firm, Messrs. Veekay Engineer- 
ing Industries, closure compensation was 
paid to the workmen. The factum of 
closure was also questioned by the workmen 
and the Labour Court, on such a dispute, 
clearly held that the closure was genuine 
and bona fide and therefore the factum 
of the closure could not be challenged. 
Thus, the facts as have been found by 
the learned single Judge and which also 
stand established from the documents in 
this case, will clearly indicate that there 
had been a closure of the establishment 
run by M/s. Veekay Engineering Industries 
and the starting Of a new establishment 
by the appellants, who are the lessees 
of the land, building and machinery. The 


Closure of the establishment by Messrs, 
Veekay Engineering Industries was on 
10.11.1969 and the lease of the land, 


building and machinery by the said firm 
to the appellants was on 26.11.1969 and 
the appellants started manufacturing of 
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conveyor belts with effect from ist 
December, 1969. Thus, the facts established 
will clearly ındıcate that earlier esta- 


blishment as such was not leased out by 
the Messrs. Veekay Engineering Industries 
to the appellants and that the lease was 
only in respect of land, building and 
machinery. That the establishment as such 
could not have been leased out 1s also 
clear from the fact that there has been 
closure of the establishment by Messrs. 
Veekay Engineering Industries, as has been 
held by the Labour Court on a dispute 
having been raised by the workmen of 
the said estabhshment. In this case the 
learned single Judge himself has found 
that there has been a closure on 10.11.1969 
and that the land, building and machinery 
have alone been leased out on 26.11.1969 
to the appellants, Though the interval 
1s only about 16 days, factually and legally 
there has been discontinuity of the old 
establishment and the starting of a new 
establishment by the appellants. In such 
Circumstances, the old establishment cannot 
be taken to have been continued, 

5. The Labour Court in its award in 
LD.No.2 of 1970 on its file dealing with 
the question of genuineness of the closure 
of the establishment has expressed: 


"It ıs not as if the same workshop was 
continued in a different name, although 


there 1s a different business started 
by M.W.1 and others by the name 
Conveyor Equipment Company (P) 


Limited, under Ex,.M-38 This ıs entirely 
a different concern and as such it 
cannot be stated that: the management 
have fraudulently closed the original 
business with a view to victimise the 
workers by retrenching them. 


Seseestiooce eeoncesesece eeescseces eesessece scoopeo 


Hence this ıs not a case ın which 
closure was done in a secret manner, 
with a view to victimise the workers, 
Later on under a different partnership 
a new firm Conveyor Equipment Co., 
(P) Limited ıs formed, It pays rent 
to Veekay Engineering Co, as per 
Ex.M-34. The report of that company 
Is marked as Ex.M-35, M-39 shows the 
actual payment of rent. It was 
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registered as per Ex.M-38 Hence the two 


companies are entirely different 
companies." 

More or less on a similar set of 
facts, the Supreme Court in The Provident 
Fund Inspector, Trivandrum Ve The 
Secretary, N.S.5.Co-operative Societys 


Chengannacherry, (1970)2 S.C.R.48l= (1971) 
Lab.I.C.18= (1969) K.L.T.703= (1970) L.W. 
(Crl.) 171= A.IL.R.1971 S.C.82 has held that 
the benefit of section 16(1)(b) of the Act 


_ Will be available in a case where the 
establishment was closed and a new 
establishment was established to run the 


Same industry or business, In that case, 
a printing press established in the year 
1946 was sold in 1961 and the work of 
the press was stopped on sale and the 
purchaser restarted the same press after 
a break of about three months. Phe persons 
employed previously were not  continuece 
In service, but a fresh recruitment of 
einployees took place among whom only 
six happened to be previous employees 
and the other employees had been pard 
closure compensation at the time of the 
sale by the previous owner. On those facts, 
the Supreme Court held that the old 
establishment was completely closed when 
the transfer of ownership took place and 
an entirely new establishment was set 
up three months later, so that the benefit 
of non-applicability of the Act under 
section 16(1)(b) thereof for a period of 
three years was available to the purchaser 
from the date on which he re-started the 
business, The reasoning of the Supreme 
Court 1s contained in the following extract: 


“On a discussion of the entire evidence 
and in view of the fact that the burden 
of proof lay on the appellant, we think 
that_the conclusions of fact which must 
be accepted are: that, at the time of 
the purchase, a new owner came in 
place of the previous owner; the work 
of the press was stopped on sale and 
was restarted after a break of about 
three months: the machinery ın the 
press was also altered: the persons 
employed previously were not continued 
In service, while a fresh recruitment 
of employees took place, amongst whom 
only six happened to be previous 
employees: and compensation was paid 


to the workmen at the time of the 
sale by the previous owner. On these 
facts, no other conclusion can be drawn, 
except that the old establishment was 
completely closed when the transfer 
of ownership took place and an entirely 
new establishment was set up three 
months later, so that, in this. case, 
the benefit of non-applicability of the 
Act under section 16(!)(b) of the Act 
for a period of three years was available 
to the respondent from June or July, 
1961 when the new establishment was 
set up." 


The facts in the present case are substan- 
tially the same as have been found in 
the above qase before the Supreme Court 
except that in the case before the Supreme 
Court the interval between the closure 
of“the establishment by the previous owner 
and the restarting of the business by the 
purchaser was three months, wnile in the 
present case the interval is about 20 days. - 
But such interval wall not be a deciding 
factor ın considering the question as to 


whether there has been continuance of 
an establishment or not. Once there ıs 
a closure of the old establishment, 


whatever may be interval of time between 
the closure by the previous owner and 
the restarting of the business by another 
management, ıt must be taken that the 
establishment started was a new one and 
that ıt is not a continuance of the old 
establishment. The principle of the said 
decision, ın our view squarely applies to 
the facts of the case before us. 


a The learned counsel for the appellants 
would however rely on a decision of the 
Supreme Court in Sayap Mills Ltd v. 
Regional Provident Fund Com missioner, 
A.I.R.1985 S.C.323. But after going through 
the said decision, we are*of the view that 
the said decision 1s not applicable to the 
facts of the present case. In that case 
it has been actually found that there was 
no closure of the old establishment, but 
there was merely a stoppage or interruption 
of the business of the establishment, as 
a result of an order of winding up passed 
against the company which owned the 
establishment. Later the Official Ltqui- 
dator, who came into the picture after 
the order of winding up, sold the 
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establishment as a going concern dnd after 


purchase the purchaser continued the 
business of the establishment. On those 
facts, ıt has been held by the Supreme 


Court that there ıs a continuity of the 
establishment. and that the mere inter- 
ruption of the work of the establishment 
for some time would not amount to a 
closure of the establishment and a starting 
of a new establishment by the purchaser. 
As a matter of fact, we find that the 
earlier decision of the Supreme Court in 
The Provident Fund Inspector, Trivandrum 
Ve The Secretary» N.S.S.Co-operative 
Society» Chengannacherry, (1970)2 S.C.R. 
481= A.I.R.1971 S.C.82 has been referred 
to and distinguished in Sayap Mullis Limited 
Ve Regional Provident Fund Commissioner, 
A.I.R.1985 S.C.323 on the ground that 
while in the earlier case there 1s closure 
of the establishment, ın the later case 
there is only an interruption of the work 
owing to the order m the winding? up 


proceedings and mere interruption of worke of 


cannot be considered as a closure of the 
business. The Supreme Court, on the facts, 
found ın Sayap Mills Limited v., Regional 
Provident Fund Commissioner, A.I.R.1985 
$.C.323 that the establishment continued 
right through and there was only a change 
of management and that mere change of 
management cannot give rise to a new 
establishment, as ıt cannot be postulated 
that each time when there ıs a change 
of hands, a new establishment comes into 
existence, 


8& We’ are of the view that the present 
case before, us falls squarely within the 
ruling in The Provident Fund Inspector, 
Trivandrum The S@&cretary, N.S.S. 
Co-operative Societys Chengannacherry, 
(1970)2 S.C.R.48l= (1971) Lab.I.C.18= (1969) 
K.L.T.703= A.LR.1971 S.C.82 and it will 
not fall within the ruling in Sayap Mills 
Limited ve Regional Provident Fund Com mis- 
sioner, A.].R.198> $.C.323. In this case 
the evidence is that the partnership firm, 
Messrs. Veekay Engineering Industries, the 
previous owner, had closed a part of its 
establishment and it 1s only after such 
closure, a lease of the land, building and 
machinery has been given to the appellants, 
There was a complete stoppage of work 
as a result of the closure of the 
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establishment and all the previous 
employees had been discharged on payment 
of due closure compensation. Their attempt 
to challenge the validity of the closure 
has also failed, the Labour Court holding 
that the closure was genuine and bona fide 
After such closure, a lease of land, building 
and machinery was given to the appellants 
and the appellants have later started the 
same business as a new concern. As already 
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stated, the persons employed previously 
were not continued ın service by the 
appellants and there has been a fresh 


recruitment of workmen by the appellants. 
Thus, the facts established in the case 
indicate that there has been a closure 
of the old establishment run by Messrs. 
Veekay Engineering Industries and the 
setting up or starting of a new establish- 
ment by the appellants after they had 
taken on lease the land, building and 
machinery from the former owner. As 
already stated, the lease ıs only in respect 
land, building and machinery and it 
1s not of the establishment as such, that 
is, the» industry as a going concern. The 
learned simgle Judge has proceeded on 
the basis that once there 1s a lease of 
the land, building and machinery, the lease 
should be taken to comprise of the business 
as well. We are not in a position to accept 
the said reasoning. It is no doubt true 
that if the business as such ıs transferred 
by way of lease, then it can be postulated 
that ıt ıs only a change of management 
and not of ownership and that a mere 
_change of management will not give rise 
“to starting of a new business. But ın this 
case the lease could not have been of 
the industry or establishment as such as 
a going concern ıs clear from the fact 
that the establishment was admittedly 
closed earlier to the lease and the terms 
of the lease also do not indicate that 
the lease is of the business as such, 


9. In this view of the matter and 
following the decision of the Supreme 
Court ın The Provident Fund Inspector, 
Trivandrum ve. The Secretary, N.S.S5. 
Co-operative Society, Chengannacherry>, 
(1970)2 S.C.R.481= (1971) Lab.1.C.18= 
A,I.R.1971 S.C.82 we allow .the appeal 


and set aside the order of the learned 
single Judge and hold that the appellants 
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will be entitled to the - benefit of 
non-applicability of the Act under section 
16(1)(b) of the Act. There will be no order 
as to costs. 


R.S. Appeal allowed. 


IN THE HIGH COURT OF JUDICATURE 
AT MADRAS. ` 


Present:- V. Ramaswamy and David Anno- 
ussamy, JJ. ° 


*Writ Appeal No.238 of 1981. ` 
13th September, 1984. 


Bharat Pulverising Mills (P) Limited 
Appellant* 


Ve 


The Secretary to the Government of Tamil 
Nadu, Revenue Department, Madras-9 and 

another Respondents. 
(A) Tamil Nadu Urban Land Tax Act (12 
of 1966), section 27(1) - G.O.Ms.No. 
2625, dated 27.12.1976 - Validity - 
Restriction of the applicability of 
the method of valuation to the city 
of Madras alone - Whether arbitrary, 
unreasonable and has no _ relation to 
the nexus sought to be achieved. 


(B) Constitution 
Article 14. 


of India (1950), 


It may be seen from the various provisions 
that the Tamil Nadu Urban Land Tax Act 
as ıt is, applied to the urban land in the 
City of Madras with effect from the Ist 
day of July, 1971. But in determining the 
tax, the market value as on the Ist day 
of July, 1963 shall be the basis. So far 


‘ MLL.J.35 
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as the Madras City Belt Area is concerned 
the tax is levied with effect from the 
Ist day of July, 1975 and the market value 
as on the Ist day of July, 1971, shall 
be the basis. This was with reference to 


the history of the legislation itself and 
the various stages ın which ıt has 
undergone amendments. Naturally, 


therefore, charging provision ıs given effect 
to with reference to various urban areas 
on different dates and necessarily therefore 
the market value has to be ascertained 
with reference to the different dates. 
It is clear that there is no question of 
discrimination and that the differentiation 
is historical and not by reason of any 
hostile discrimination. [Para.6] 


It ıs not clear as to how the principles 
to be adopted in determining the market 
value for the purpose of levy of tax could 
be brought within the provisions of section 
27 of the Act. If at all, the owners of 
the Madras City Urban Lands may be able 
to contend that they are liable to pay 
tax as on 1.7.1963 and not as on 1.7.1971 
or at double the value as on 1.7.1963. 
But that question does not arise for 
consideration. Suffice ıt to say that there 
is nothing discriminatory so far as the 
wladras Belt Area , owners are concerned. 
The Act provided as already stated, that 
they are hable to pay tax with effect 
from 1.7.1971. That ıs a clear provision 
under the Act itself and that could not 
be modified. The Government Order also 
did not purport to modify that q@rovision. 
No question of discrimination therefore 
could arise on the facts and tircumstances 
of this case. dhe discrimination, if any, 
as already stated in bringing into force 
on different dates and applying different 
market values with reference to different 
dates was due to the fact that the Act 
was made applicable to the Urban Land 
in the City of Madras on different dates 
and that with reference to the lands in 
the *Aladras City Belt Area on a later 
date. [Para.7] 


Cases referred to: 


Buckingham & Carnatic Co., Ltd. v. State 
of Madras, (1966)2 M.L.J.172; V.Pattabhi- 
raman V. Asst. Com mr. Urban Land Tax, 


~ 


1 
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LL.R. (1969)2 Madl: A.I.R.1971 Mad.61; 
Asst. Commre of Urban Land Tax-v. B. 


& C.e Cos Ltd, (1970) 75 I.T.R.603= (1970)1 
MeLeJe (S.C.) 55= (1970)! . An.W.R. (S.C.) 
95= (1970)! S.C.J.265= (1970)1 S.C.R.268= 
A.J.R.1970 S.C.169, 


Appeal under Clause 15 of the Letters 
Patent against the order of Mr.Justice 
Padmanabhan, dated 27.8.1980 and mage 
in the exercise of the Special Original 
Jurisdiction of the High Court in Writ 
Petition No.3668 of 1977 presented under 


Article 226 of the Const:tution of India 
to issue a writ of certiorar calling for 
the records relating to the G.O.Ms.No.2625, 


Revenue Department, date 27.12.1976 
and quash the portion of the same by 
directing the striking out of the words 


"As far as the Madras City is concerned, 
however "occurring in paragraph 2(1) of 
the said G.O.Ms.No.2625, Revenue Depart- 
ment dated 27,12.1976 
petitioner Is concerned. 


Raju K.Lukose, for Appellant. 


The Advocate General and X&.S.Bakthavat- 
chalain, Additional Government Pleader 
(Commercial Taxes), for Responderts. 


The Judgment of the Court was delivered 
by 


Ranaswailys Je- ` This 1s an appeal 
against the dismissal of the Writ Petition 
No.3668 gf 1977 which was filed for quash- 
Ing a portion of the order in G.O.ivis.No. 


2625, Revenue dated 27.12.1976 and for 
appropriate directions, a 
22 The appellant ıs a Company owning 


certain lands ın Thiruvottiyur village, The 
Assistant Commissioner of Urban Land 
Tax in his proceedings dated 17.8.1976 
determined the total area of the land held 
by the appellant? and the market value 
thereof as on 1.7.1971 and levied urban 
land tax in the sum of Rs.93,873.77 and 
made a demand for payinent of the same 
for the period from Ist July, 1975. This 
assessinent order ıs questioned on the 
ground that in determining the market 
value as on 1.7.1971 for the purpose of 
deterraiming the urban land tax payable 
by the appellant, the Assistant Commis- 
r° : 
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Sioner should have taken the value as on 
1.7,1971 at double the value as on 1.7.1963 
as in the case of the urban land within 
the city of Madras applying G.O.Ms.No. 
2625, Revenue dated 27.12.1976. It may 
be mentioned, however, that under this 
Government Order this principle of adopting 
the double value as on 1.7,1963 is to be 
apphed only ın respect of urban lands 
"as far as the city ıs concerned", It ıs 
because of the restrictive application of 
this double valuation of the-market value 
as on 1.7.1963, ın order to determine the 
market value as on 1.7.1971 only to the 
Madras City 1s concerned, the writ peti- 
tioner questioned the validity of the 
Government Order and contended that 
the restriction of the applicability of the 
method of valuation for the City of Madras 
alone is arbitrary, unreasonable and has 
no relation to the nexus sought to be 
achieved. and that therefore it offends 
Article 14 of the Constitution and has 
to be quashed, 


3. The learned Counsel for the appellant 
did not want the entire Government Order 
to 5e quashed, but only that portion which 
restricts its application to the City of 
Madras, 1s to be omitted so as to make 
1t applicable to all the areas. That portion 
of the impugned Government Order which 
calls for consideration reads as follows 


"The market value of land for purposes 
of assessment to the tax will continue 


to be determined as on 1.7.1971. As 
far as Madras City ıs concerned, 
however, ın every case where the 
revised market value as on 1.7.1971 
iS moie than double the value as on 
1.7.1963, the value for purposes of 
assessment to tax will be limited to 


double the 1963 value," 


This Government Order is stated to have 
been made for granting a relef in urban 
land tax in exercise of the powers under 
section 27 of the Act, 


4, Before we deal with this main 
contention, we inay refer to the provisions 
of the Act itself. Originally the Madras 
Urban Land Tax Act, 1963 was enacted 
which levied Urban Land Tax with effect 
from 1.7.1963. The constitutional Validity 


II] 
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was questioned in this court and a Division 
Eench of this Court by a Judgment reported 
In Buckingham & Carnatuc Cow Ltd v. 
State of Madras, (1966)2 ~L.J.172 struck 
down the Act as violative of Article 14 
of the Constitution of India. Subsequently 
the Act was re-enacted as Tamil Nadu 
Act 12 of 1966 with certain modifications. 
The validity of this Act also was ques- 
tioned. Though a Full Bench of this Court 
in the decision reported in V.Pattabrraman 
ve Asst. Comnuiss1oners, Urban Land Tax, 
LL.R. (1969)2 Mad.l= A.LR.1971 Madras 
61 held that certain provisions of the Act 


are ultra vires, yet the Supreme Court, 
on an appeal, however, reversed that 
judgment -< and held that the entire Act 


is valid and the judgment of the Supreme 
Court 1s reported ın Asst. ComiicoSioner 
of Urban Land Tax ve B. & Ce. COs Ltda 
(1970) 75 LT.R.603= (1970)1 S.C.R.268= 
(1970)1 ALLJ. (S.C.)55= (1970)1 An. W.R. 
(S.C.) 55= (1970)1 S.C.J.265= A.LR.1970 
S.C. 169. 


5. Tamil Nadu Act 12 of 1966 received 
the assent of the President on 9th Septem- 
ber, 1966, and published in the Fort St. 
George Gazette on 10th September, 1966. 
However, section 1(2){a) brought into force 
all the provisions except sections 19,47 
and 48 with effect from ist day of July, 
1963. The charging section 5 provided 
that _ subject to the other provisions 
contained in the Act, there shall be levied 
and collected for every fasli year commen- 
cing from the date of commencement of 
the Act namely 1.7.1963, a tax on each 
urban land (hereinafter referred to as the 
urban land tax) from the owner of such 
urban land at the rate of 0.4 per centum 
of the market value of such urban land, 
Section 6 provided that ‘for the purpose 
of this Act, the market value of the urban 
land shall be estimated to be the price 
which such urban land would have fetched 
or fetch, if sold in the open market on 
the date of the commencement of the 
Act. The original Act 12 of 1966 enabled 
the Government by notification to bring 
into force the provisions of the Act to 
any other Municipal town or any township 
or any areas specified in the notification 
and within 16 kms of the City of Madras 
or such Municipal town or township. It 
may be seen from the provisions as it 


was originally enacted, the owners of urban 
land in the City of Madras are lable to 
pay urban land tax on and from 1.7.1963 
with reference to the market value as 
on that date. However, in view of the 
pendency of the writ petition in which 
the validity of the provisions were 
questioned in this Court, which was the 
subject-matter of the decision m y,Patta- 
bhiraman v». AsSte Commissioner Urban 
Land Tax, L.R. (1969)2 Mad.l= A.LR.197]1 
Madras 61 the provisions were not given 
effect to fully at that time itself. As 
already stated a Full Bench of this Court 
in the decision ın Pattabhiraman vy, Asst. 
Commr. Urban Land Tax, A.I.R.1971 Mad.61 
struck down certain. provisions ın the 
judgment dated 10th April, 1968. The 
Judgment of the Supreme’ Court holding 
the validity was dated lith April, 1969, 
In the light of the decisions certain provi- 
sions” were als) amended by the Taral 
Nadu Urban Liind Tax Amendment Act, 
1971. This Act tn particular amended the 
charging section 5 and introduced section 
5-A, among other amendments. In the 
place of the rate of tax at 0.4 per 
centum, the charging section provided 
that the tax shall be at the rate specified 
In the schedule. The schedule gave a 
graded rate of tax with reference to the 
total extent of urban land held by the 
owner as against the uniform rate of 0.4 
per centum orginally provided. Section 
9-A further provided that the taa shall 
be levied with reference to the, urban 
land in the City of Madras with effect 
from the Ist day of July, 197b as against 
the original levy with effect from 1.7.1963. 
However, clause (2) of section 5-A stated 
that for the purpose of determining the 
amount of urban land tax under sub-section 
(1) of section 5-A, the market value as 


on the Ist day of July, 1963, shall be 
the basis. Thus though the levy itself 1s 
made to be effective frm Ist day of 


1971, the basis of the market value 
the purpose of such 
taxation so far as the lands ın the city 
are concerned, was the ist day of July, 
1963. In 1975, the Act was further amend- 
ed by Tanıl Nadu Act 49 of 1975. This 
Act introduced clause (1-A) ın section 
l and section 5-C among the various other 
consequential provisions in the main Act. 
By clause (I-A), ıt was provided that thie 


July, 
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1s stated to have been made under section 


force on the Ist day of July, 1975 in the 27(1) which reads as follows: 


area comprised within sixteen kilometres 
of the outer limits of the City of Madras 
(hereinafter referred to as the Madras 
City Belt Area). Provided however, that 
for the purpose of determining the amount 
of urban land tax under the Act in respect 
A the City Belt Area, the market value 
s on the lst day of July, 1971, shall be 
the basis. Corresponding to section 1-A 
a main charging section also was introduced 
ın section 5-C levying urban land tax in 
the Madras City Belt Area with effect 


from the Ist day of July, 1975. Sub-section_ 


(2) of Section 5-C further provided that 
for the purpose of determining the amount 
of urban land tax under sub-section (1) 
in respect of Madras City Belt Area, the 
market value as on the Ist day of July, 
1971 shall be the basis. The schedule also 


correspondingly owas amended providing 
for different rates for residential “and 


non-residential purposes and for the City 
Belt Area. 


It may be seen from the various 
provisions that the Act as ıt 1s, applied 
to the urban land in the City of Madras 
with effect from the Ist day of July, 1971. 
But in determining the tax, the market 
value as on the Ist day of July, 1963 shall 
be the basis. So far as the Madras City 
Belt Area ıs concerned, the tax ıs levied 


with effect from the ist day of July, 1975 ~ 


and the market value as on the Ist day 
of July, 1971, shall be the basis. This was 


with reference to the history of the 
legislation itself and the various stages 
in which it has undergone amendments. 


Naturally, therefore, the cMarging provision 
Is given effect to with reference to various 
urban areas on different dates and neces- 
sarily therefore the market value has to 
be ascertained with reference to the diffe- 


rent dates. It ıs clear that there is no 
question of discrimination and that the 
differentiation 1s historical and not by 


reason of any hostile discrimination. We 
may also mention that the appellant had 
not questioned the constitutional validity 
of section 5-A or section 5-C which alone 
makes a distinction ın ascertaining the 
market value for the purpose of levy of 
tax. 
Te 


- 


The 


impugned Government Order 


"27(1), The Government, if satisfied 
that the payment of urban land tax 
in respect of any class of urban lands 
or by any class of persons will cause 
undue hardship, they may, subject to 
such rules as may be made in this 
behalf, by order, - 


(a) exempt such lands or persons from 
the payment of the urban land tax, 
or 


(b) reduce the amount of such urban 
land tax whether prospectively or retros- 
pectively." 


We are not sure as to how the principles 
to be adopted in determining the market 
value for the purpose of levy of tax could 
be brought within those provisions of 
section 27 of the Act. If at all, the owners 
of the Madras City Urban Lands may be 
able to* contend that they are liable to 
pay tax as on 1.7.1963 and not as on 
1.7.1971 or at double the value as on 
1.7.1963. But that question does not arise 
for consideration, Suffice it to say that 
there is nothing discriminatory so far as 
the Madras Belt Area owners are concern- 
ed. The Act provided as already stated, 
that they are hable to pay tax with effect 
from 1.7.1971. That is a clear provision 
under the Act itself and that could not 
be modified. This Government Order also 
did not purport to modify that provision. 
No question of discrimination therefore 
could arise on the facts and circumstances 
of this case. The discrimination, if any, 
as already stated in bringing into force 
on different dates and applying different 
market values with reference to different 
dates was due to the fact that the Act 
was made applicable to the Urban Land 
in the City of Madras on different dates 
and that with reference to the lands ın 
the Madras City Belt Area on a later 
date. There is therefore no substance in 
the contention of the learned Counsel 
for the appellant that there was any 
invidious discrimination in the impugned 
Government Order offending any of the 
provisions of the Constitution of India. 
The writ appeal accordingly fails and it 
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is dismissed. But there will be no order 
Pa 
as to costs. 


Rie Appeal dismissed. 


IN THE HIGH COURT OF JUDICATURE 
AT MADRAS. 


Present:- V.Ratnam, J. 
*C.R.P.No.1059 of 1984, 8th January, 1985. 


\ a 
R.Venkataswami Naidu Petitioner* 


Ve 


M/s. South India Viscose Ltd., Coimbatore 
Respondent. 


Civil Procedure Code (V of 1908), 
sections 21 and 9 - Courts having no 
jurisdiction to entertain suit - Order 
passed in aunterlocutory application 
ın such suits - Binding nature of such 
orders. 


If there is total lack of competence ın 
a Court to entertain the suit, then there 
is no difficulty at all, because any order 
or adjudication made by such a court, 
would be a nullity. Even if the objection 
is based upon want of jurisdiction on the 
ground of either pecuniary or _ territorial 
jurisdiction, such a defect would also strike 
‘at the very authority of the Court to pass 
a decree and it cannot be cured by consent 
of parties. Even on the assumption that 
there could be a waiver of the objection 
in the manner recognised by law, there 
ıs no question of waiver at all where the 
defendant clearly raised an objection 
regarding the jurisdiction. [Para.10] 


If the Court had no jurisdiction at all 
to entertain the suit, anything done by 
it, by assuming such Jurisdiction, would 


be totally without competence on its part 
to do so. Merely because such incompe- 
tence 1s discovered subsequently, that would 
not render the intermediate act valid and 
binding till the date of discovery of such 
incompetence. Otherwise ıt would lead 
to a very strange situation in that orders 
passed by a Court, incompetent to enter- 
tan the proceedings would be valid 
between the date when the proceedings 
are entertained and the discovery of its 
incompetence and would not be either 
binding or operative, after the date of 
discovery of the incompetence by the 
Court. Either the Court 1s competent or 
it ıs incompetent to entertain suits and 


pass orders, [Para.10] 


Cases referred to:- 


N.Senapathi v. Srn Ambal Mulls, (1965) 
M.&.J. (Cri.) 696: ILL.R. (1966)1 Mad.143: 
A.LR.1966 Mad.53, Century Flour Mills 
Ve S.Suppiahy (1975)2 M.L.J.54= A.I.R.1975 
Mad.270 (F.B.), Hra Lal v. Kalı Nath, 
A.J.R.1962 S.C.199= (1961)2 S.C.J.592; 
Kam maran Nambiar v. Vaha Ramunniy 
(1938)! M.L.J.193. A.I.R.1938 Mad.257; 
Kiran Singh v. Chaman Paswan, 1954 


S-C.J.514. (1954)2 M.L.J.60: (1955)1 S.C.R. 
117. AI.R.1954 $.C.340, 
t 


M.R.Narayanaswam1, for K.Venugopal, for 
Petitioner. 


S.Govind Swaminathan for King & Patridge, 
for Respondent. = 


The Court made the following j 
© 


ORDER:- The plaintiff in O.S.No.2017 of 
1983, District Munsif's Court, Coimbatore, 
is the petitioner in this Civil Revision 
Petition. In the respondent-company, with 
which the petitioner appears to have been 
associated since its inception, he holds 
two shares. Prior to 29.9.1983, the peti- 
tioner was one of its Directors. The 
Twenty-fifth Annual General Meeting of 
the respondent-company was _ scheduled 
to be held on 29.9.1983 at 11.30 a.m. Item 
2 in the agenda for that meeting related 
to the appointment of a Director in the 
place of the petitioner, who retired by 
rotation and was eligible to offer himself 


~ 
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for re-appointment. The annual report of 
the company and the notice of the 
Twenty-fifth Annual Generel Vieeting were 
sent to all the shareholders of the campany 
well in advance. While matters stood thus, 
on 28.9.1983, one P.J.Joseph, who held 
two shares ın the  respondent-company 
Instituted S.C.Suit No.5058 of 1983 before 
the City Civil Court, Bombay, against 
the respondent-coinpany, the petitioner 
herein as well as other Directors and 
obtained an ad interam injunction restraming 
the respondent-company and its Durectors 


from holding the Twenty-fifth Annual 
General ieeting of the Company on 
29.9.1983. It further appears that the 


plaintiff in S.C.Suit No.5658 of 1983, City 
Civil Court, Borabay, reached Coimbatore 
ın the -worming of 29.9.1983 and served 
the order of ad interzm injunction on the 
petitioner in his house at about 11 am. 
and thereafter proceeded to the place 
where the fwenty-fifth Annual Genesal 
Meeting of the respondent-company was 
scheduled to be held and informed the 
Chairman and Secretary of the company 
at about 11.20 a.m. about the oc ite.) 
Injunction order passed by the City Civil 
Court at Boinbay and also served the order 
of ad interim injunction on the Secretary 
of the company and the Chairinan for 
the meeting, Mr.Desai. Though it 1s claimed 
that thereafter there, was some discussion 
as well as protests, the Twenth-fifth 
Annual General Meeting of the company 
went on as scheduled and certain resolu- 
tions were passed. In so far as the peti- 
tioner Wa concerned, his re-appointment 
as a director of the company was also 
considered and*the resolution in that regard 
was declared as lost, as @,90,732 votes 
were cast against the re-appointment of 
the petitioner, while 1,807 votes alone 
were cast ın his favour. The result was, 
the petitioner ceased to be a Director 
of the respondent-company and was not 
re-appointed and the resolution of thc 
company to that effect was also com mun- 
cated to the petitioner, Subsequently, ou 
7.10.1983, the petitioner instituted O.S.No. 
2017 of 1983, District Munsif's Court, 
Coimbatore, praying for a declaration that 
the Twenty-fifth Annual General Meeting 
of the respondent-company held on 
29.9.1983 at 11.30 am. ın contravention 
of the order of ad interzm injunction passed 


a” 
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by the City Civil Court at 
SC.Suit No.5658 of 1983 is illegal and 
for a permanent injunction restraiming 
tne respondent-company from Luaple nenting 
the resolutians passed at that meeting 
and also from interfering with the rights 
of the petitiencr from functioning as a 
Director of the respondent-copany and 
other incidental reliefs. In [A.No.2487 
of 1983 in O.S.No.2017 of 1983, the 
petitioner prayed for an ad interam njune- 
tion = rescraining the respondent-company 
fron inplementing the resolutions passed 
at tne Twenty-fifth Annual General ieeting 
held on 29.9.1983 and from holding any 
inectiny of the Board of Directors without 
the participation of the petitioner therein, 
fhe main ground urged by the petitioner 
im that application was that the proceed- 
Ings of the Twenty-fifth Annual General 
ceting were held in violation of the order 
of ad ainterzm injunction passed by a 
competent? Court and all its proceedings 
ewere illegal and he was entitlea to 
continue to be a Director in the respon- 
dent~co.npany. 


2. On 7.10.1983, the learned District 
\lunsif, Coimbatore, granted an ad utup 
Injunction and ordered notice on the inyunc- 
tion application returnable by 7.11.1983. 
Subsequently, ıt was realised that a caveat 
had already been lodged by the respon- 
dent-conpany, which was also ın force 
and when that was brought to the notice 
of the Court, the order of adit u 
injunction passed by it earher was re-called 
and only notice was ordered on the injunc- 
tion application returnable by 7.11.1983. 
Thereafter, the respondent-company fileo 
its counter, 


Bombay i 


3. In the counter filed by the compans, 
it raised an objection regarding the 
mantamabılıty of the suit as well as tac 
application for injunction on the ground 
that the relefs prayed fur therein could 
be claimed by the petitioner only in che 
Suit instituted before the City Civil Court 
at Bombay. An objection was also taken 
that owing to the non-joinder of necessdry 


parties, namely the Directors of the 
company, the suit 1s bad. Yet another 
objection that was raised Was that the 
sut had not been instituted by the 
petitioner in a _ representative capacity 


i] ~ 
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and that there was no proper and valid 
service of the order of ad intern Injunc- 
tion passed by the City Civil Court at 
Bombay on the respondent-company. The 
proceedings of the Twenty-fifth Annual 
General Meeting held on 29.9.1983 were 
claimed to be quite ın order, valid as well 


as legal. The illegality or otherwise of 
the Twenty-fifth Annual General Meeting 
of the  respondent-company held on 


29.9.1983 was a matter, according to tne 
respondent, te be decided only by that 
Court which passed the order of ad interim 
Injunction and which was by then, seized 
of an application alleging contempt also 
taken out by P.J.Joseph. It was the further 
case of the respondent that the propriety 
and the validity of the service of the order 
of ad interim injunction can also be decided 
only by the City Court, Bombay, and there- 
fore, the suit as well as the application 


for injunction should be stayed under the. 


provisions of the Cıvıl Procedure Code, 
Inasmuch as the petitioner ceased to be 
a Director of the respondent-company with 
effect from 29.9.1983, the respondent 
questioned the locus standı of the petition- 
er to institute the suit as well as to file 
the application and stated that the balance 
of convenience was also only ın favour 
of the respondent-company. The respon- 
dent-company, therefore, prayed for the 
dismissal of the application for injunction. 

4, Before the learned District Munsif, 
Coimbatore, on behalf of the petitioner, 
Exhibits A-1 to A-13 were marked while 
on behalf of the respondent-company, 
Exhibits B-1 to B-3 were filed and no 
oral evidence was let in on both sides, 
On a consideration of the evidence so 
placed, the learned District Munsif took 
the view that the  respondent-company 
was put on notice of the ad interzm injunc- 
®ion order passed by the City Civil Court, 
Bombay, prohibiting the conduct of the 
Twenty-fifth Annual General 
scheduled to be conducted on 29.9.1983, 
that the respondent-company understood 
the nature of the ad nterım Wyuaction 
order passed by the said Court at Bombay, 
that the petitioner had been removed from 
the Directorship of the respondent-company 
by the proceedings of the Twenty-fifth 
Annual General Meeting of the respondent- 
company without any fault of his and by 


Meeting, 


depriving him of a valuable right to get 
himself re-elected by participating in the 
Twenty-fifch Annual General Meeting, and 
that the balance of convenience, under 
those circumstances, was also ın favour 
of petitioner. In that view, I.A.No.2487 
of 1983, was allowed. 


Je Agegrieved by that order, the respon- 
dent-company preferred an appeal in 
C.M.A.No.} of 1984 to the District Judge, 
Coimbatore. In that appeal, the respon- 
dent-company filed IA.No.45 of 1984 under 
Order 41, rule 27, Civil Procedure Code 
for reception as additional evidence in 
the appeal the final orders passed by the 
City Civil Court at Bombay on 12,1,1984 
on certain Notices of Motion taken out 
by the respondent-company ın §.C.Suit 
No.5658 of 1983, City Civil Court, Bombay 
on% the ground that that order had a 
material bearing on the point arising for 
decision in the appeal. Though that applica- 
tion was opposed by the petitioner herein, 
the learned District Judge felt that since 
the documents were only the certified 
copies of Court proceedings no prejudice 
will be caused to the petitioner and direct- 
ed the reception of the orders of the City 
Civil Court, Bombay, as additional evidence 
in the appeal and marked them as Exhibits 
B-4 and B-5. Dealing with the merits of 
the appeal, the learned District Judge 
found that though an ex parte order of 
ad interim imjunction was granted by the 
City Civil Court, Bombay, on 28.9.1983, 
the very same court had, mater, on the 
Notice of Motion by the respondent-com- 
pany, found tMat it had no jurisdiction 
to entertain the suit in S.C.Suit No.5658 
of 1983, that the injunction application 
filed by P.J.Joseph as well as the contempt 
application filed by him had been dismissed 
and further that the plaint itself had been 
directed to be returned® on the finding 
that no part of the cause of action arose 
within the jurisdiction of the City Cıvıl 
Court at Bombay, and therefore, on the 
strength of the order of ad intenm injunc- 
tion passed earlier by the City Civil Court 
at Bombay, the petitioner cannot be 
granted the relef of injunction, as was 
done by the trial Court. In that view, 
the appeal was allowed and [.A.No.2487 
of 1983 filed by the petitioner was disig- 
sed. The correctness of that order ıs 
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challenged in this Civil Revision Petition. 


6 The learned Counsel for the petitioner 
submitted that the holding of the Twenty- 
fifth Annual General Meeting by the 
respondent-company and the business 
transacted thereat contrary to the order 
of ad znter1m injunction’ granted by the 
City Civil Court, Bombay, would render 
the meeting as well as the other proceed- 
ings therein illegal. It was further pointed 
out that the subsequent order passed by 
the City Civil Court, Bombay on the Notice 
of Motion of the respondent-company would 
not make the original order of ad interzm 
Injunction non est or void and = anything 
done in contravention of such an order, 
which was good until it was set aside, 
would put back the parties in the original 
position which they occupied, The learned 
Counsel also attempted to distinguish 
between a case of total lack of jurisdic$ion 
or competence in a Court and an objection 
relating to the pecuniary or territorial 
jurisdiction to contend that this case 1s 
one where there was no total want of 
competence ın the Court and no objection 
had also been taken to the Jurisdiction 
of the local Court, which suggested a 
waiver. Reliance ın support of these 
submissions was placed upon the decisions 
in N.Senapathh ve Ambal Mills, (1965) 
M.L.J. (Cri.) 696= ILL.R.(1966)1 Mad.143= 
A.l.R.1966 Mad.53, Century Flour Mus 
Ve SeSuppiah, (1975)2 M.L.J.54= ALR L975 
Mad.270 (F.B.), Hira Lal ve. Kah Nath, 
(1961)2 S:C.J.592= A.I.R.1962 S.C.199 and 


Kam maran Na mbiar ve Vala Ramunnty 
(1938)1 U saloedled 3° A,I.R.1938 Mad.257, 
Per contra, the learned @ounsel for the 


respondent-company contended that in view 
of the orders passed by the City Civil 
Court, Bombay, on the Notice of Motion 
taken out by the respondent-company, that 
court had no jurisdiction whatever to 
cutertain the smt and an order passed 
by a Court without jurisdiction would be 
a nullity and, therefore, no exception could 
be taken either to the legality or propriety 
of the proceedings of the Twenty-fifth 
Annual General Meeting or to the business 
transacted thereat. Strong reliance ın this 
connection was placed by the learned 
Counsel upon the decision of the Supreme 
Court in Kiran Sangh v. Chaman Paswans 
1954 S.C.J.514= (1954)2 M.L.J.60= (1955)1 
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$.C.R.117= A.LR.1954 S.C.340. The learned 
Counsel further submitted that in this 
case pointedly objection had been raised 
by the respondent-company to the juris- 
diction of the City Civil Court at Bombay, 
and on the eae of such an objection, 
any order passed in the interregnum alone 
cannot be treated as valid as the said 
court ab 1mtio lacked jurisdiction to enter- 
tain the suit instituted by P.J.Joseph and 
the objection regarding the _ jurisdiction 
had not in any manner been waived or 
given up by the respondent-company. 


7. Thus, the principal question that 
arises for consideration ıs, whether the 
petitioner 1s prima facie’ entitled to 


order of injunction as prayed for by him 
based on the order of ad internm injunction 
granted by the City Civil Court, Bombay, 
on 28.9.1983 in the sut instituted by 
P.J.Joseph against the respondent-company, 


ethe petitioner and other Directors as well. 


There 1s new no dispute before this Court 
that the respondent-company was put on 
notice and also served with an order of 
ad interim injunction issued by the City 
Civil Court, Bombay, with reference to 
the Twenty-fifth Annual General Meeting 
of the company held on 29.9.1983. Equally, 
there 1s no dispute that by the order dt. 
12.1.1984 marked as Exhibits B-4 and B-5, 
the City Civil Court, Bombay, had dismis- 
sed the application for injunction taken 
out by him for punishing the respondent- 
company, the petitioner as well as other 
Directors for wilful disobedience of the 
order of ad inter1m injunction passed by 
the City Civil Court, Bombay, on 28.9.1983 
in Notice of Motion No,5053 dt. 38.9.1983. 
It ıs seen from that order that the respon- 
dent-company had raised and persisted 
in its plea that the City Cıvıl Court, 


Bombay, had no jurisdiction to entertain 
the suit filed by P.J.Joseph. On that 
question, it was found by the City Civil 


Court, Bombay, that the plamt proceeded 
to state that the respondent-company had 
its office in Bombay was also carrying 
on business in Bombay and that was -an 
incorrect statement of fact. No material 
also was placed before the City Civil 
Court, Bombay, to show that the respon- 
dent-company carried on any business at 
Bombay. The earlier holding of some of 
the meetings at Bombay was also held 
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of Tamil Nadu tn connection with 
certain alleged statements which appear- 
ed in the ‘Indian Express' dated 24th 
August, 1977. The Government have 
carefully considered his request, and 
are of the view that there is no basis 
for granting such permission, According- 
ly, the permission applied for by Thiru 
Badrinath LA.S.Secretary, Board of 
Revenue (FP) is refused." 


9, The petitioner then filed the petition 
under Article 226 of the Constitution of 
India, in which the relief sought was the 
quashing of the order of the first respon- 
dent Government of Tamil Nadu, dated 
7th February, 1978, and the issue of a 
Mandamus to direct the first respondent 
to grant to the petitioner sanction under 
Rule 17 of the Rules to institute a suit 
against the second respondent ‘for damages 
for defamation, 


IQ, In the writ petition, all the, facts 
which have been recited above were set 
out. An affidavit was filed on behalf of 
the Government of Tamil Nadu controvert- 
ing the stand taken by the petittoner. The 
Government took the stand that it applied 
its mind to all the material facts before 
passing the orders and it was denied that 
any prima facie case had been made on 
the facts and materials in the case 
According to the Government, the peti- 
tioner did not appear to realise that while 
he claims to have a right to vindicate 
himself, Government was also under a 
duty in exercise of its powers under the 
rule, to protect officers from unnecessary 
harassment through vexatious court 
proceedings, The stand of the Government 
appears to be that the proceedings which 
the petitioner wanted to initiate im the 
form of a suit would be of a vexatious 
character, 


ji, Respondent 2 also filed an affidavit 
in the petition in which he took the stand 
that there was no interview with the 
correspondent face to face and that he 
did not remember the exact words used 
by him, but he had no motive or desire 
or intention to say anything calculated 
to damage the reputation of the petitioner 
nor did he use any such words which would 
damage his reputation, In paragraph 4 of 


the affidavit, he makes a statement that 
'I certainly do not remember to have used 
the words ascribed to me in the news 
report, and. now complained of as amount- 
ing to a defamatory imputation’. He 
further avers that whatever few words 
he said were only from the service point 
of view and were made in good faith in 
the discharge of official duties by way 
of explaining the rationale behind disci- 
plinary action taken against the petitioner 
under the All India Civil Services (Conduct) 
Rules, 1968. He pleaded good faith when 
he made the remarks to Shastri Rame- 
chandran and stated that as Chief Secre- 
tary to Government, he was the head of 
Civil Services and whatever remarks were 
made by him in telephonic conversation 
with Thiru Ramachandran were only by 
way of sustaining the action taken by 
the «Government and had absolutely no 
personal angle. With reference to his one 
line letter, dated 25th August, 1977, he 
stated that it implied that the Government 
had no information to communicate to 
the petitioner and that, the expression 
T have no information to communicate 
to you on this subject’ was used to convey 
the impresston that he, as Chief Secretary. 
to Government and acting on behalf of 
the Government had no information to 
communicate on the subject. The telephonic 
conversation with the correspondent was 
said to be only a casual conversation and 
according to him, since the letter of the 


petitioner did not indicate wo the 
Government spokesman was, according 
to the second respondent, he was under 


no obligation t@ disclose what he had 
conversed over the telephone with Thiru 
Ramachandran. The letter was sought to 
be justified by stating that the petitioner's 
letter had not used the word ‘you’ and 
the petitioner had not alleged in his letter 
that he was the Government spokesman, 
The second respondent alleged that the 
letter from the petitioner did not give 
any hint that the petitioner was thinking 
of second respondent as the Government 
spokesman. He reiterated that he did not 
remember to have used any words or 
language which would damage the repu- 
tation of the petitioner or lower his 
standing in the eyes of others, 


12, When the matter was heard by thè 
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learned Judge, the validity of Rule 17 
was challenged which contention was 


negatived and that argument is not now 
advanced before us. The learned Judge 
recorded a finding that the act which made 
the Government spokesman charge the 
petitioner as trying to sabotage the civil 


service from within was an official act. 
Indeed, before the learned Judge, the 
learned Advocate General has conceded 


that the act complained of was an official 
act, and therefore, the intended suit was 
to vindicate an official act which was 
the subject-matter of a defamatory 
criticism. The learned Judge founc in 
favour of the petitioner that it could not 
be said with certainty that there was no 
prima facie case for a decision by a civil 
court on the questien whether the remarks 
attributed to the second respondent were 
defamatory in character, Indeed, the 
learned Judge proceeded to decide the 
petition on the assumption that the remarks 
were defamatory. The learned Judge hele 
in favour of the petitioner that in the 
exercise of its powers under Article 226 
of the Constitution, the High Court could 
scrutinise the validity of the order of the 
State Government refusing sanction, The 
learned Judge after referring to the files 
which were produced before him took the 
view that though the Government order 
does not specifically refer to the non- 
admission of the statement by the second 
respondent, they were aware of the same, 
and, therefore, when the Government order 
referred to 'no basis' ıt was apparent that 
the GoVernment was not willing to accept 
that the quoted press statement was made 
by the second respondent in the form in 
which it appeared, Wha® seems to have 
weighed with the learned Judge when 
rejecting the petition was that the second 
respondent denied having uttered the exact 
words used in the press report, and he 
goes on to hold that the copy of the letter 
of Ramachandran, dated 14th December, 
1977, was neither sent to the second 
respondent nor to the Government, the 
Government had called for the remarks 
from the second respondent on the alle- 
gations of the petitioner and though the 
order of the Government was cryptic, the 
use of the words 'no basis’ in the light 
of the counter affidavits filed by the first 
and second respontients, would show that 
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the Government had taken into account 
the fact that the second respondent had 
not accepted having uttered the exact 
words used in the press report. A conten 
tion seems to have been advanced before 
the learned Judge that the order of the 
State Government was vitiated by violation 
of the principles of natural justice, since 
the petitioner was not informed of the 
remarks of the second respondent. This 
contention was rejected. The argument 
that the order of the Government was 
Vitiated by mala fides" was also rejected. 
This order of the learned Judge is now 
challenged ın this appeal. 


13. The appellant who appears in person 
before us has contended that the denial 
of the second respondent was factually 
wrong and the Government instead of 
rejecting the application for sanction should 
have pulled up the Chief Secretary and 
asked him under what authority he had 
made the statements. He argued that the 
stand of*the Government that there would 
be harassment of an officer through 
vexatious proceedings was not justified 
because the petitioner was entitled to 
have his honour vindicated and the view 
taken by the Government has the effect 
of depriving him of the valuable civil 
\ 

rights because, as he put it, the higher 
the status, the greater was the account- 
ability, and since there was prima facie- 
material to show that ıt was the second 
respondent who made the statement, the 
order of the Government has the effect 
of shielding the second respondent from 
the consequences of his misdemeanour. 
He also contended that the only other 
ground that the Government did not want 
a feud between two members of the Civil 
Service to take place in public was not 
justified, because Rule 17 of the Rules 
did contemplate that, where defamatory 
remarks were made by anybody against 
a Government servant, then he had the 
right to take necessary steps in a court 
of law. 


14, The learned Advocate General who 
appeared for the first respondent, State 
Government, and Mr.Desabandhu who 


appeared for respondent 2, argued that 
the Government had taken into considera- 
tion all the relevant materials and if they 
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have bona fade reached a conclusion that 
sanction cannot be granted, the order of 
the Government should not be interfered 
with. It 1s argued by the learned Advocate 
General that respondent 2 had denied that 
he ever made the statement which was 
attributed to him and if it 1s now sought 
to be urged on the basis of a writing given 
by Mr.Ramachandran, that there ts evidence 
to show that respondent 2 had uttered 
the alleged defamatory remarks, then fault 
could not be found with the order of the 
State Government, because Mr.Rama- 
chandran's letter was not placed before 
the State Government. The learned 
Advocate General however, argued that 
if this Court was of the view that the 
order of the Government could not be 
sustained, then the matter must be 
remitted back to the Government for a 
fresh consideration and this Court could 
not in the exercise of its jurisdiction under 
Article 226 of the Constitution perform 
the function which properly belonged to 
the State Government under Rule’ 17 of 
the Rules. 


t5. Rule 17 of the Rules together with 
its Explanation reads as follows: 


"..No member of the Service shall 
except with the previous sanction of 
the Government have recourse to any 
court or to the press for the vindication 
of any; official act which has been the 
subject-matter of adverse = criticism 
or attack of a defamatory character. 


Explanation;- Nothing in this rule shall 
be deemed to prohibit a member of 
the Service from vindicating his private 
character or any act done by him 1n/ 
his private capacity, provided that he 
shall submit a report to the Government 
regarding such action." 


16, It ıs implicit in Rule 17 that a 
Government servant has a right to have 
recourse to a court of law, for vindication 
of an official act im respect of which some 
adyerse criticism has been made or attack 
of-a defamatory character has been made. 
or vindicating the private character of 
a Government servant, or any act done 
by him ın hs private capacity, the 
constraint placed by the main part of Rule 


4 


17 that the Government servant shalli not 
have recourse to the court without the 
previous sanction of the Government is 


not there. As already pointed out, the 
learned Judge has proceeded an the 
assumption, and indeed the learned 


Advocate General has also conceded before 
the learned Judge and this concession has 
not been withdrawn before us, that the 
act im respect of which the alleged 
defamatory remark has been made 1s an 
official act. The learned Judge has also 
found that the alleged remark in the press 
report ıs defamatory in character. None 
of these two findings ts challenged before 
us on behalf of the respondents. We must, 


therefore, proceed on the footing that 
the remark made and published tn the 
Indian Express, dated 24th August, 1977, 


that Mr.Badrinath was trying to sabotage 


the, civil service from within, is a 
„defamatory remark. Indeed, when such 
a remark 318 made in respect of some 


conduct or official act of a member of 
Indian Administrative Service, not much 
argument 1s necessary to show that the 
remark is of defamatory character. 


17. The only question which, therefore, 
survives for consideration in this appeal 
1s, whether the order of the State Govern 
ment refusing to give sanction is open 
to interference by this Court? When rule 
17 refers to the previous sanction of the 
Government, it vests discretion ın the 
State Government to grant or te refuse 
the sanction. When the Government decides 
the question as to whether ‘sanction as 
contemplated by,Rule 17 should be granted 
or not, the scope of the enquiry before 
the Government must necessarily be 
whether the person who seeks the sanction 
of the Government has made out a proma 
facie case for getting the sanction of 
the Government in respect of the action 
which the Government servan. proposes 
to take, While deciding whether the 
concerned Government servant has made 
out a prima facie’ case, the Government 
is bound to apply its mind to ali the 
relevant circumstances which will enable 
the Government to come to a proper 
conclusion as to whether the concerned 
Government servant had made out a prima 
facie case. The Government is not called 


upon to decide the merits of the cass 
{ 


























324 


which is sought to be instituted in civil 
court by the petitioner. All that the 
Government was concerned in this case 
was, whether the petitioner prima facie 
is able to satisfy the Government that 
respondent 2 had made the remarks which 
have appeared in the press and which were 
admittedly of a defamatory character. 


18 This question could not be decided 
merely on the demal of the person who 
is sought to be sued and for suing whom 
the permission of the Government was 
sought. No person who is facing the 
possibility of a suit or criminal prosecution 
in respect of which permission is sought 
under Rule 17 will ever admit that he 
has committed the act in respect of which 
the Government servant is seeking to sue 
him. While undoubtedly the Government 
may consider the version as given by the 
opposite party, the decision of the 
Government cannot be based only on what 
the proposed defendant in the suit hase 
to say about the claim of the plaintiff. 
While deciding the question of sanction, 
the State Government has to weigh the 
defamatory allegations made against the 
proposed defendant, and has to arrive at 
a fair decision as to whether the plaintiff 
has a prima facie case which he ıs entitled 
to az,itate in the civil court as in the 
instant case. The ground that a person 
will be faced with harassment because 
he will have to go through a litigation, 
is by itself not sufficient to reject the 
sanction, because if there 1s a prima facie 
case, then the consequent harassment which 
is likely to be caused cannot be a deter- 
minative factor as to whether the necessary 
sanction should be grantedeby the Govern- 
ment or not. What is of prime importance, 
therefore, is whether a prima face case 
has been made out, 


19. The order of the Government shows 
that ıt has taken this view that it has 
no basis for granting the permission, as 
sought. The necessary file containing the 
remarks of the second respondent on the 
letter for sanction, dated 28th December, 
1977, was produced before the learned 
Judge. A grievance was made before us 
that those records were not, shown to the 
petitioner and the learned Judge was not, 
therefore, entitled to take those records 
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into consideration for holding that respon- 
dent 2 had denied that he had made «any 
statement as alleged, Since this grievance 


was justified, and in all fairness’ the 
learned Advocate-General did not claim 
any privilege ın respect of the said 


records, the records containing the notings 
consisting of the remarks of respondent-2, 
the opinion of the Law Secretary and the 
noting made under the signature of the 
Chief Minister were shown to the peti- 
tioner, and, therefore, the grievance that 
the denial should not be considered by 
this Court does not now survive. 


20, On the face of it, the letter dated 
7th February, 1978, written by the 
Government, under the signature of the 


Second Secretary does not give any reasons 
apart from saying that ‘there is no basis 
for grantmg such permission’, We were, 
therefore, required to turn to the 
avermenes made by the Second Secretary, 
and the Second Secretary has stated ın 
the affidavit that the Government has 
acted an a just and reasonable manner, 
having regard to the facts of the case 
This hardly takes the matter any further. 
Indeed, the affidavit appears to be so 
vague that it 1s difficult to ascertain from 
the affidavit what were the facts whic 
were considered by the State Government 
when the Government took the view that 
the sanction should be rejected, It is not 
enough for the State Government to say 
that relevant considerations have been 
taken into account and the Government 
had applied its mind to the material facts 
before passing orders. When the question 
regarding the validity of- the refusal to 
sanction 1s itself in issue, the decision 
of that question must necessarily turn 
on whether relevant or irrelevant 
considerations were taken into account 
and what were the material facts which 
were taken into account, The Government 
was, therefore, bound to disclose in the 
affidavit what were the relevant considera- 
tions and what were the relevant facts 
which it had taken into account. As a 
matter of fact, the justification for the 
refusal of sanction on the denial of 
respondent-2 was one found by the learned 
Judge only on the records. Indeed, there 
is no clear statement in the affidavit that 
the rejection of the sanction was based 
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on the denial by respondent-2. If the 
Second Secretary had not found it necessary 
to rely on the demal of respondent-2, ın 
the office noting, as being a ground on 
which the communication, dated 7th 
February, 1978, could be supported, ıt 
is not for the court to find support for 
the refusal of the sanction in the denial 
of respondent-2. If there ıs anything more 


apparent on this affidavit, it ıs that it 
suffers from extreme vagueness and 
reluctance to explain what were the 
circumstances and facts which were 


considered by the State Government. When 
we go to the affidavit of respondent-2, 
which has been read to us by Mr.Dese- 
bandhu, things seem to become worse for 
the Government. Respondent-2 has remained 
satisfied with saying that he does not 
remember what conversation he had with 
the correspondent of the Indian Express, 
But at the same time he says that he 
does not remember to have used the wordse 
ascribed to him in the news*report and 
now complained of as amounting to a 
defamatory imputation In the affidavit 
it ıs admitted that  respondent-2 had 
conversation with the correspondent on 
the telephone. In that conversation, the 
petitioner's name was discussed and 
respondent 2 positively holds back tnfor- 
mation as to what exact conversation took 
place about his remarks about the tine 
capsule. A _ link is,, therefore, clearly 
established at least, prima facie with case 
news item which appeared on 24th August, 
1977 and respondent! ‘2. In the letter in 
which the petitioner asked for sanction, 
the petitioner had also stated that he had 
secured confirmation from Mr.Ramachandran 
that it was respondent-2, who had uttered 
those words. There was, therefore, a case 
which was put before the Government 
in the letter, dated 28th December, 1977 
that the person under whose name the 
report appeared in which the said defama- 
tory remarks were reproduced, had also 
confirmed to the petitioner that ıt was 
respondent-2, who had uttered those words, 
There is nothing in the affidavit to show 
that the Government had applied its mind 
to these circumstances. If the Government 
so chose, it could have called upon the 
‘petitioner to produce the confirmation. 
But such a statement made by a responsible 
officer of the Government could not be 


rejected outright. Indeed, there is nothing 
to show that it was rejected. The nature 
of the consideration which this letter has 


i 
t 


received is apparent from the office note” ; 


which appears on record and of which 


a translation has been given to us. The- 


file contains an opinion of the Law 


Secretary and in the final note which_is~' 
= t 


put up, the following appears-- 


"Whatever it might be, ıt is unnecessary 
to file a case like this even after the 
Chief Secretary to Government had 
written a letter explaining the correct 
position." 


Admittedly, respondent-2 has not written 
any letter to the Government. In order 
to be sure that this translation which ts 
given to us by the learned Advocate 
General was correct, we asked him again 
whether this was a correct translation 
and he did not dispute the translation. 
The records of the Government, therefore, 
show that what weighed with the Govern- 
ment was that the Chief Secretary to 
the Government had written a letter 
explaining the correct position. Admittedly, 
there is no such letter, If there is anything 
in the file, it is m the form of a -note 
made by the Chief Secretary, namely, 
respondent-2 himself, denying that he ever 
said what was attributed to him. When 
the note said 
file a case, it ıs obvious that this was 
based only on what was undegstood to 
be the explanation of the ‘correct 
position’, according to respondent-2, 


21, If we re&d the return filed by the 
first respondent” justifying the order of 
rejection of permission, there the stand 
taken in the returna is that '‘'the words 
ascribed to the second respondent will 
not amount to defamation in the circum- 
stances of the case.’ Apart from ~ the 
finding .the learned Judge had recorded, 


~it~1s difficalt to accept as a proposition 


of law that, when somebody ıs charged 
with sabotage, it is not defamatory of 
the person so charged, ‘Saboteur' ıs 
deseribed ın the dictionary as one who 
commits sabotage and the meaning of 
sabotage given ın the Concise Oxford 
Dictionary 1s ‘malicious or wanton destruc- 
tion...commit sabotage on; destroy, reader 


that there ıs no basis to 


reser apri 


326 THE MADRAS LAW 
useless..." The concept of sabotage implies 
clearly an evil intention to destory some- 
thing and considering the fact that the 
charge of sabotage is made, ıt 1s obvious 
that when such a charge is made, the 
person charged 1s obviously alleged to have 
evil intentions of destroying something.~ 
We are, therefore, surprised that the State 
Government has taken the stand that the 
words attributed to the second respondent 
will not amount to defamation. The quali- 
fying words ‘in the circumstances of the 
case' do not improve matters. What these 
circumstances are, have not been explained 
anywhere and all that 1s available on record 
is that the circumstances of the case were 
that the petitioner had made some state- 
ments, which according to him, were 
justified and these statements were styled 
as intended by the petitioner to sabotage 
the services, The least that can be sard 
about the view which the State Government 
has canvassed in the affidavit ıs that, 
ıt is an extremely unreasonable and wholly 
untenable view. If this was the considera- 
tion which the State Government had in 
mind when they rejected the application 
of the petitioner, it 1s obvious that the 
conclusion that the State Government did 
not think ıt proper to grant permission 
itself would become wholly unreasonable. 


22, In paragraph 23 of the return, the 
State Government has taken the stand 
that the petitioner does not appear to 


realise that while he claims to have a 
right to e vindicate himself, Government 
is also under a duty ın exercise of tts 
powers under * the rule, to protect officers 
from unnecessary harassment through 
vexatious court proceedings. While ıt cannot 
be disputed that the Government has a 
duty towards its officers to protect them 
from unnecessary harassment through 
vexatious proceedings, this protection can 
be given only where the proceedings are 
hkely to be vexatious which alone will 
result in harassment. If the proceeding 
intended to be taken by a Government 
servant 1s to vindicate his reputation which 
1s sullied by a charge that he 1s sabotaging 
the services and a prima facie case ıs 


made out by the satd officer, then the 
proposed proceedings cannot become 
vexatious, The real question which -fell 


for consideration before the State Govern- 


Ps 
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ment was, whether there was prima facie 
material to show that respondent-2 made 
the statement which was clearly defama- 
tory. If the statements imputed to respon- 
dent-2 were per se defamatory, then the 
only ground on which the permission could 
have been refused to the petitioner would 
be that there was prima facie no material 
to show that respondent-2 had made such 
a statement. If he had made a statement, 


the proceedings would not become 
vexatious. As already pointed out, the 
State Government has merely gone by 


the denial of respondent-2, which, however, 
looks infirm in the face of the stand which 
respondent-2 himself has taken ın the 
affidavit which filed ım this Court. It 
Is rather EN A that havıng admıtted 
that respondent-2 had some conversation 


with the correspondent‘ of the Indian 
Express and which obviously referred to 
the petitoner, respondent No.2 thought 


eit fit to give only a one line reply that 
respondent-2 had no information to 
communigate to the petitioner on the 
subject. This was sought to be justified 
by respondent-2 ın the affidavit ın 
paragraph 10 by stating that the petitioner 
had not indicated who the Government 
spokesman was. This stand ignores. the 
contents of the letter addressed by the 
petitioner on the very next day, on which 
the news item appeared enquiring as to 
who the Government spokesman was. It 
Is not the case either of respondent-1 
or respondent-2 ın their affidayits, that 
apart from the respondent-2, any other 
person had any conversation with the 
correspondent of the newspaper, with 
regard to the remarks or the stand taken 
by the petitioner in respect of the time 
capsule on the 24th August, 1977, or at 
any time earlier. As a matter of fact, 
respondent No.2 admits that he had talked 
to the correspondent but his only case 
is, he does not remember what he said, 
This itself cannot rule out the possibility 


of respondent No.2 having said what ıs 
attributed to him. It ıs, therefore, difficult 
to appreciate the stand taken by the 
second respondent that he was under no 
obligation to disclose what he had 
conversed over the telephone  wıth 
Mr.Ramachandran especially when the 
petitioner wanted to ascertain who had 
made the adverse remarks against him, 
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It is also surprising that, ‘even till this 
day, neither respondent 2, nor respondent-! 
has come out with a clear case that they 
have tried to make any enquiries as to 
who the Government spokesman was nor 
have they taken any definite stand that 


the Government spokesman referred to 
in the news item was not respondent 2, 
As ıt now transpires, it 1s difficult to 
appreciate the stand which ıs taken by 


respondent 2, that there was no duty case 
on him on receiving the petitioner's letter 
to investigate the matter, particularly 
with reference to a press item. Respondent 
2 was at the material time Chief Secretary 
of the Government of Tamil Nadu and 
if any news item containing what purported 
to be the view of the State Government 
appears, m our view, ıt was obligatory 
on the State Government as well as on 
respondent-2, to ascertain °> from the 
newspaper management itself ‘as to who 
was the Government spokesman, A Govern-, 
ment spokesman always speaks for the 
Government and it would be extremely 
undesirable for any views to be published 
for public consumption as those of the 
Government, if the Government did not 
really hold those views or had not permit- 
ted the Government spokesman to make 
any statement. It is also, therefore, diffi- 
cult to appreciate the stand taken ın 
paragraph 13 of the return of respondent 
2 where he states:- 


"esin as much as the news item did 
not contain the name of the Government 
spokesman and did not refer to me 
specifically, the question of my issuing 
a denial to the Indian Express did not 
arise..." 


In the same paragraph, respondent-2 has 
as a matter of fact, admitted-- 


"some days before 25th August, 1977, 
Thiru Shastr: Ramachandran phoned 
me up and asked about Thiru Badrinath's 
time capsule case. I sala it was a 
disciplinary case pending..." 


Therefore, a part of the news item which 
has appeared under the name of Mr.Rama- 
chandran 1s obvieusly referable to the 
conversation which he had with respondent 
2 and we are not prepared in this case 


to accept the half-hearted statement of 
respondent-2 that he does not remember 
what he spoke about the petitioner but 
he remembers that he did not make use 
of any damaging statement. 


present case, In our view, 
to be one in which a serious 
had been made against the peti- 
the services, and he 


23, The 
appears 
charge 
tioner of sabotaging 


is entitled- to vindicate his honour. The 
view which the State Government has 
taken that on a consideration of the 


materials and circumstances of the case, 
the State Goyernment has decided to 
decline the permission is, in our view, 
wholly unwarranted and indeed a conclusion 
which no reasonable person would reach. 


24, Though an argument was advanced 
before us by the learned Advocate General 
that Ramachandran's letter was not 
forwarded along with the letter for permis- 


sion, the return of the State Government 
nowhere sets out this as a ground for 
rejecting the permission. It would have 
been a different matter if the State 
Government had taken a stand that if 
this letter was placed before the State 
Government along with the letter for 
permission, they would have considered 
the tmpact of the letter and may have 


reached a different conclusion. Raising 
this point merely at the stage of argu- 
ments does not cure the infirmity which 
appears from the stand taken in the affı- 
davit. After ziving our anxious considera- 
tion to the questions involved ın this 
matter, we are satisfied that the only 
way in whichethe petitioner can have his 
honour vindicated ts to take the matter 
to the court, where the controversy can 
be properly thrashed out. 


25. ‘We are unable to see how the refusal 
to grant permission 1s soyght to be justified 
on the ground that public interest demands 


that an officer of the Government must 
Inspire confidence not only among his 
fellow officers but also among the 


members of the public. If an officer 1s 
dubbed as one -who has sabotaged the 
services, he must be regarded as one who 
is disloyal to the services and the public 
would also not trust such an officer, who 
is bound to lose his credibility. Even on 
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the ground of public interest, we think 
the petitioner appellant ıs entitled to have 
the sanction contemplated by Rule 17. 
Accordingly, we set aside the judgment 
of the learned Judge and quash the letter, 
dated 7th February, 1978. 


26. When we indicated that we are 
inclined to quash the Government's letter, 
dated 7th February, 1978, the learned 
very vehemently con- 
“tended that the only proper order which 
can be passed ıs that the matter should 
go back to the State Government for 
reconsideration, because, according to the 
learned Advocate General the power under 
Rule 17 has been vested in the State 


Government, and if this Court grants 
permission, it will be performing’ the 
function which properly belongs to the 


State Government. It 1s not possible to 
accept this argument. The petitioner has 
been fighting this litigation for almost 
six years. We have indicated how the State 
Government's consideration of hıs letter 
of request for permission under Rule 17 
has been vitiated, and we do not think 
that we will be exceeding our jurisdiction 
under Article 226 if we issue a Mandarnus 
to the State Government to grant the 
appellant the necessary sanction as required 
by Rule 17. The refusal of the State 
Government to grant the sanction under 
Rule 17 must be considered as wrongful, 
and a wrongful refusal to exercise its 
discretion must be considered as a breach 
of duty which can be redressable by an 
order of Mandamus - (See Judicial Review 
of Administrative Action by De Smith, 
4th Edn, page 534) > Accordingly, a 
Mandamus will issue to the State Govern- 
ment directing it to grant sanction to 
the petitioner-appellant to have recourse 
to a Court of law to file a civil suit as 
he has asked, This shall be done by the 
State Government within a period of one 
month from todays No costs. 


27. This order is dictated in the presence 
of the Government Advocate and we expect 
him to communicate our deciston to the 
State Government. A steno copy of the 
Judgment will be made available to the 
State Government immediately after it 
ls signed, 


B.S. 
Su, 
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IN THE HIGH COURT OF JUDICATURE 
AT MADRAS, 

Present:- V., 
Jd: 


Ramaswamy and Sathiadev, 


*W.A.No.469 of 1979.20th February, 1985. 


Krishna Chettiar and others Appellants* 


Ve 


The Secretary, Harijan Welfare Department, 
Government of Tamil Nadu, Madras-9 and 
others Respondents. 


Land Acquisition Act (I of 1894), 
sections 4(1), 5-A and 9(3) - Absence 
of notice of acquisition proceedings 
to registered cultivating tenants - 
Effect - Acquisition proceedings should 
the stage of issue 
of section 9(3) notices. 


The notice under section 9(3) 1s mandatory 
and forms an integral and essential part 
of the land acquisition proceeding. The 
occupier requires to be served. This 
mandatory requirement is with reference 
to the apportionment of compensation 
between the owner and occupier having 
certain rights as against them. Once by 
such an enactment, the legal status_ of 
a tenant ıs récognised and notified in the 


Gazette, the Land Acquisition Officer 
being a public authority is bound to take 
into account such notification ın the 
Gazette, {Para.6] 


It 1s no answer to claim that already the 
award has been passed, An illegality having 
been committed in non-issue of notices 
to persons whose names have found a place 
in the District Gazette published under 
Act X of 1969, ıt results in the acquisition 
proceedings being reopened from the stage 
of section 9(3) notices, [Para.7] 


Cases referred to:- 


Soma Singh v. Ja1gobind Pande, A.1I.R.1935 
Patna 42; Laxmanrao v. Govt. of Bombays 
A.I.R.1950 Bombay 334; V.K.Durga Vo 
District Collector, A.I.R.1971 A.P.310. 
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(Sathiadev, J.) 


V.Natarajan and V.Nicholas, for Appellants. 
Government Pleader, for Respondents. 


The Judgment of the Court was delivered 
by 


Sathiadev, J.:- The appellants claim _ to 
be cultivating tenants in respect of the 
lands acquired under Award No.7 of 1975, 
dated 20th May, 1975, of the Special 
Tahsildar, Harijan Welfare, Coimbatore. 
The appellants state that they have been 
the cultivating tenants under the fourth 
respondent for more than six decades and 
that they applied to the constituted 
authorities under Act X of 1969 to register 
themselves as cultivating tenants and it 
was published in the District Gazette on 
20th September, 1972 and in Tamil Nadu 
Gazette on 27th September, 1972. They 
also rely upon the adangals issued from 


1973 onwards to show that „they, have been” 


cultivating the lands. 

2, Learned Counsel for the appellants 
submits that being cultivating tenants, 
the -appellants are interested in the acqui- 
sition proceedings and therefore, they ought 
to have been issued notices of section 
4(1) notification and they ought to have 
been heard in the section 5-A enquiry, 
which was held on 19th February, 
and when notices were issued’ under 
sections 9 and 10 they were never inti- 
mated and they were in total darkness 
about the passing of the award-and there- 
fore, the entire acquisition proceeding 
is illegal and not binding on them. On 
coming to know that at the ~instance of 
the fourth respondént, the proceedings 
have gone through, they filed a _ petition 
on 23rd August, 1976, claiming that they 
are entitled to be heard in the acquisition 
proceedings. There was a reply to the 
effect that since the acquisition proceed- 
ings have already been concluded, resulting 
In possession being taken on 25th June, 
1975, such a petition cannot be enter- 
tained. Aggrieved against that, they filed 
W.P.No.665 of 1977 and on its dismissal, 
this writ appeal is preferred, 


3. Mr. V.Natarajan, learned Counsel 
for the appellants, submits that when the 
appellants have been in physical possession 


1972; _ 


of the land and when they have also moved 
for registration of their names under Act 
X of 1969, the public authorities ought 
to have taken note of the said proceedings, 
and looked into these registers also to 
find out whether they are interested . 
persons or not. He relies upon adangals 
issued from 1973 onwards, but 1s unable 
to produce any earlier adangal wherein 
the names of his clients are shown as 
the cultivating tenants. In the records 
produced by the State, the adangals for 
the years 1971, 1972 and 1973, do not 
show the names of the appellants as those 
cultivating the lands. Therefore, on 29th 
December, 1971, when section 4(1) notifi- 
cation was published, the authorities, being 
bound to look into the revenue records 
and having found only the names of the 
landowners, have not issued any notice 
to. the appellants for the section 5-A 
enquiry held on 19th February, 1972. It 
ıs in or about that period, the appellants 
have sought for registration of their names 
as tenants, but the same was published 
in the District Gazette only on 20th 
September, 1972, By that time, section 
5-A enquiry having been completed on 
19th February, 1972, it cannot be said 
that there was any error committed in 
not issuing notices to the appellant. 
Therefore, the subsequent declaration under 
section, 6 1s not ın any way vitiated, 


4, ‘° On behalf of the State, ıt ıs claimed 
that they have taken possession of the 
lands on 25th June, 1975. This, they could 
achieve only by taking suth possession 
as could haves been given by the land- 
owners. It is claimed by the appellants 
that they continue to be ın possession, 
and for this purpose they rely upon a 
communication issued by the authorities 
in 1980, calling upon them to deliver 
possession, consequent to the interim orders 
passed pending the writ appeal having 
been vacated, It ıs this factor of appellants 
continuing to be m_ possession, which 
enables Mr. V.Natarajan, their counsel, 
to contend that they uùght to have been 
served with notices urdér sections 9 and 
10 of the Act, with- reference to the 
apportionment of compensation, so that 
they could have claimed their share of 
compensation, 

5. On behalf of the State, it ıs sumit- 
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ted that not only the award has been 
pass2d, but also the compensation amount 
had been disbursed, The owner of the land, 
impleaded as fourth respondent, had also 
Stated that though the awaid was passed 


on 20th May, 1975, simce crops were m 
‘the lands, ke sought for three months’ 
time, and thereafter, actual possession 


has been taken, and fhe jang in question 
was divided into building sites, ang partas 
have been issued to Harnen habitants 
on fáth June, 1976, and, thereafter, the 
appellants have come forward with false 
ciamis. 


& Under Act X of 1369, once a notifi- 
cation 15 published in the Gazette, recog- 
nising the appellants herem as cultivating 
tenants of the land in question, in the 
eye of law, their legal status cannot be 
anything differently understood, In para 
2 of the affidavit, appellants have claimed 
that their oames have been recorded by 
the Record Officer under Act X of 1969. 
A copy of the publication made 1s also 
filed in page 2 of typed set. The owner 
of the land refutes this claim in para.2 
of the counter affidavit claiming that on 
verification of tne records in ihe office 
of the Tahsildar, Coimbatore, for faslis 
1380, 1381 and 1382, the names of the 
appeliants are not included as tenants m 
tenancy. records. He: had not explained 
as to how the extract produced before 
Court could be disbelieved. He was nof 
represented by counsel in the appeal, In 
the face “of such an extract placed before 
court, the aagplication made in the Gazette 
has to be necessarily acted upon, treating 
the appellants as tenants Of the land It 
iS on this basis, appellants’ counsel relies 
upon Soma Singh v., Jargobind Pande, 
AJI.R.1935 Pat.42 to state than an occu- 
pancy raiyat ın possession of a holding 
Is entitled to a notice under secuon 9(3} 
and if not so sesved, he can question the 
correctness of the award, In Laxmanrao 
Ve Govt. of Bombay, A.l.R.1950 Bom.334 
a Division Bench of the Bombay High Court 
held that as far as occupiers are con- 
cerned, the Collector inust serve a notice 
upon them and as far as persons interested 
are concerned, the obligation is cast upon 
him only if he knows of such persons or 
believes that there are such persons, As 
for, occupiers, the obligation is absolute. 
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In V.K.Durga v. Dt. Collector, A.I.R.1971 
A.P.3!0 it was held that the notice“ under 
section 9{3) is mandatory, and forms an 
integral and essential part of the land 
acquisition proceeding, and that the 
occupier requires to be served, This 
mandatery requirement is with reference 
to apportionment of compensation between 
the owner and occupier having certain 
rights as against them. Once by such an 
enactment the legal status of a tenant 
1s recognised and notified in the Gazette, 
the Land Acquisition Officer being a public 
authority is bound to take into account 
such notification in .the Gazette, Under 
section 15 of Act X of 1969, any entry’ 
im the approved record of tenancy rights 
shall be presumed to be true and correct, 
untii the contrary is proved or a new entry 
{iS lawfully substituted therefor. This being 
a legal presumption, pertaining to such 
entries, the Land Acquisition Officer is 
duty bound ta look into the entries in 
such registers to- find out whether such 
categery of interested persons in relation 
to the land in question exists or not. 


ee ea bame aaaea Derr eee a a a 





7, Wnen evesen a member of the public 
cannct plead ignorance of publication of 
such notiication in the Gazette, the 
Collector who conducts lana acquisition 
proceedings can never be heard to ciam 
that he was not aware of the contents 
esther in the District Gazette or in the 
State Gazette. The appellants claim that 
the notification recognising them as culti- 
vating tenants was published tn the District 
Gazette on 20t1 September, 1972 and this, 
was well to the knowledge of the third 
respondent, who must be conversant with 
the notifications made in the Gazette 
of that district. He has no excuse to plead 
that the owner had not apprised him. 
interested in depriving others who are 
entitled to share the compensation amount 
with him, he would never disclose such 
particulars. That is the reason why a 
Gazette notification is made, The third 
respondent being a public authority, ais 
duty bound to take imto account such 
Gazette notrfications, It is no answer to 
the claim that already the award has been 
passed, An illegality having been committed 
in non-issue of fMotices to persons whose 
names have found a place in the District 
Gazette published under Act X of 1969, 


It) 


[it ` results in the acquisition proceedings 
[being reopened from the stage of issue 
of section 9(3) notices. On issue of notices 
to the appellants and the owner, if it be 
established before the third respondent 
that there was no such notification or 
the notification made had ceased to exist, 
or that appellants are not cultivating 
tenants, depending upon the merits of the. 
matter, the award has to be passed, If 
in law it ıs found that appellants are 
entitled to compensation in their capacity 
as cultivating tenants; merely because 
the landlord has already drawn out the 
amounts, appellants cannot then be preven- 
ted from securing their compensation from 
the State. If wrongly the owner had drawn 
out the compensation, it will have to be 
recovered by the State independently, and 
that would not be a ground to deprive 
the appellants of ther compensation, 
provided, they prove that they are culi- 
vating tenants as claimed, it 1s also made 
clear that the acquisition proceédings are 
uot reopened to enable 
herein to question the correctness of 
section 4(1) notification or section 6 
declaration. The relef granted herein ts 
only confined for consideration as to 
whether they are entitled to payment of 
compensation in their capacity as culti- 
vating tenants and no other. 


8, On behalf of the State, no material 
is placed before Court that appeilants 
have been dispossessed after the communi- 
cation was passed in 1980, Hence, till 
the revised award ts passed, which 1s 
confined for determination of their rights 
to compensation, they cannot be disposses- 
sed. Now that Land Acquisition Act has 
been amended, and the time available for 
completion of award enquiry being short, 
respondents l to 3 are to issue the neces- 
sary notice within one month from the 
date of the receipt of this order. 


9. Hence, the order of the learned siayle 
Judge ıs set aside and the writ appeal 
is allowed. No costs. 


B.S. Appeal allowed. 
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IN THE MIGH COURT OF JUDICATURE 
AT MADRAS. 
Present:- Ge Sathar 
Sayeed, JJ. 


Ramanujan and H.A. 

*Original Side Appeal No.48 of 1985, 
rd Mays. 1985. 

satish Vishen}i Fatnani Appellart*® 


Vs 


Mokanlel Duzgarwal Futnani and others 
Respondents. 


(A) Indyan Successjon Act (29 of 7925) 
- Anpiication for issue ef FTrobate by 


the Executor a sor of the deceased - 
Caveat by son of another son of the 
testator - Trutn and Validity of the 


will disputed - Application converted 
into TOS - Caveator's son filing appli- 
cation for impleading hinself in the 
suit - Claim based on independent title 
to the property - Petition dismissed 
- Held the petitioner had no caveatable 
interest. 


(B) Hindu Succession Act (30 of 1955), 
sections 6 and 8 - Applicability. 


The preponderance of judicial opinion 1s 
that a person claiming an independent 
title to a portion of the property covered 
by the will has no caveatable interesi. 
[Para.12]} 


In the present case admittedly the testator 
had left not only two sons but, eight daugh- 
ters. Therefore, in regard to the testator's 
interest ın cdéparcenary property, it 1s 
the proviso to section 6 of the Hindu 
Succession Act tnat 1s applicable in this 
case and not the main provision. If the 
rule of survivorship does not apply to the 


coparcenary interest then, even ıf the 
deceased had died intestate, ıt 1s only 
section 8 that will have to be applied 


and under that provision, the’ caveater 
being a class I heir, he alone can claim 
an interest in the coparcenery property, 


if the deceased had died intestate the 
applicant will have no present interest 
whatever in the coparcenary property. 


Therefore he has to be taken to have 


em, 


a 
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no sufficient interest in the coparcenary 
property. [{Para.14] 

Cases referred to:- 

Jammi Hanumantha Rao Ve Aratla 


Latchamma, (1926) 51 M.L.J.563: I.L.R.49 
Mad.860: A.I.R.1926 Mad.1193; Jayakumar 
Ve Ramaratnam, (1972)1 M.L.J.4: 85 L.W. 
3: A.I.R.1972 Mad.212: Rahmatullah Sahib 
Və Rama Rau, (1894) I.L.R.17 Mad.373: 
Rajamanikam v. Sarkar, A.I.R.1923 Mad. 
131; Komalangı Ammal v. M.K.Sowbhag2an- 
mal, (1930)59 M.L.J.529: I.L.R.54 Mad. 
24: A I R1931 Mad.37; In re Last will 


and Codıcıl of Venkata Narasimha, (1975)1: 


MeLe Ja379: 88 L.W. 253: ÅeI.R.1975 
Mad.330; MeK.Sowbagiambal v. Komalangı 
Ammal, (1928)54 M.L.J.382= A.I.R.1928 


Mad.803; In the matter of the Petition 


of Bhobosoonduri Dabee, (1881) I.L.R.6 
Cal,460; Ishwardeo Narain Singh ve 
Kamala Devi, A.1.R.1954 S.C.280. s 


Appeal under Clause 15 of the Letters 
Patent and Order 36, rule 11 of the 
O.S.Rules 1956 against the Order of 
Mr.Justice Sengottuvelan dated 28-3-1985 
and made ın the exercise of the Ordinary 
Original Civil Jurisdiction of the High 
Court in Application No.211 of 1985 tn 
T.O.S.19 of 1984, etc. 


The Judgment of the Court was delivered 
by 


Ramanujam, J.s- This appeal arises. out 
of the judgment dated 28-3-1985 of Sengot- 
tuvelan, J. in Application No.211 of 1985 
in T.O.S.No.f9 of 1984, dismissing the 
same. The said application ehad been filed 
by the appellant herein to implead himself 
as second respondent ın T.O.S.No.19 of 
1984 and for directing the plaintiff to 
amend the plaint accordingly. 


2 The facts leading to the filing of 
the said application by the appellant may 
briefly be noted: One Dungarmal Bachumal 
Futnanı died on Ist April, 1983, leaving 
a will and a codicil dated 28th June, 1982 
and 29th March, 1983 respectively. He 
has left behind him two sons and eight 
daughters. The sons are Mohanlal D.Futnam 
and Vishanj Futnani. The wife of the 
deceased predeceased him. The first 


Pad 
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respondent herein, Mohanlal D. Futnani 
filed O.P.No.262 of 1984 for the issue 
of a probate tn respect of the will claiming 
to be the named executor under the will. 
In the said O.P.No.262 of 1984 the son 
of the first respondent, viz, the second 
respondent herein, also figured as the 
second petitioner. The other son of the 
testator viz., the third respondent herein, 
filed a caveat and disputed the truth and 
genuineness of the will, Hence, the above 
said O.P. was converted into T.0.S.No.19 
of 1984, The properties dealt with by the 
said will and codicil of the deceased are 
Situate in Madras, Bombay and Calcutta, 
known as "Futnan1 Chambers", The appel- 
lant herein, as already stated, filed Appli- 
cation No.211 of 1985 for impleading 
himself as second respondent in T.O.S.No.19 
of 1984 on the ground that he ıs a neces- 
sary party to the said T.O.S., In the 
affidavit filed in support of his application, 
he has stated the following two grounds 


eto substantiate his contention that he 1s 


a necessary®* party to the suit:- 


(1) that he ıs the son of the caveator 
and the grand-son of the testator; and 

(2) that he owns a share ın "Futnam 
Chambers" which is one“ of the items 
covered by the will and as such he has 
got sufficient interest in the property 
and to oppose the will. 


The said application for impleading was 
opposed by respondents 1 and 2 herein 
on the ground that the appellant had no 
caveatable interest and as such, he has 
ho locus standı to figure as a party in 
the T.O.S. and that in any event, it 1s 
only the father of applicant, who may 
claim an interest in the said property 
and as such, the applicant has no present 
interest in "Futnani Chambers" ın respect 
of which he claims to have a share and 


that even if the applicant 1s found to 
own a fractional share ın “"Futnani 
Chambers" that will not entitle him to 


figure as a party in the T.O.S., since the 
interest claimed by him ıs independent 
of the testator. After considering the rival 
contentions, Sengottuvelan, J. has held 
that as the applicant claims to be a joint 
owner in "Futnan Chambers" ın Calcutta 
along with the deceased, he has no locus 
standı to‘ get himself impleaded in_ the 
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suit. In that view, he dismissed the appli- 
cation for impleading filed by the appel- 
lant, by his order dated 23rd March, 1985. 
The correctness of the said order of the 
learned Judge ıs being challenged in this 
Appeal. 


3. Before us, Mr. V.P.Raman, the learned 
counsel for the appellant puts foward the 
following three grounds as entitling the 
appellant to implead himself as a party- 
defendant in the T.O.S.: 


(1) that the appellant is the grand-son 
of the testator and not a stranger and 
that but for the interception of the will, 
he will succeed to the estate of the 
deceased along with other heirs; 

(2) that he ıs co-owner along with the 
deceased in the property known as "Futnam 
Chamber" in Calcutta, which ıs one of 
the items covered by the will ard there- 
fore, he has got sufficient interest mm the 
estate of the deceased to come into the 
picture as a second defendant in the suit; 
and 

(3) that the contesting respondents herein 
who had applied for the probate having 
admitted in the affidavit of assets filed 
before this Court on 17th June, 1984 that 
an investment of Rs.81,115/- ın Navabha- 
rath Trading Corporation on behalf of the 
Hindu undivided family, has been made 
the applicant will have interest in the 
said admitted Hindu undivided family 
property but for the will and therefore, 
the appellant should be taken to have got 
sufficient interest to implead himself as 
the second defendant in the suit. 


4, So far as the first contention ıs 
concerned, it is not in dispute, that the 
appellant ıs the son of the caveator and 


the grand-son of the testator. However, 
so long as the caveator 1s alive, his son, 
the appellant, cannot be claimed to be 
an heir at law, even if the deceased had 
died intestate. Under section 8 of the 
Hindu Succession Act, it is only the son 
who can claim to succeed to the father 
as Class I heir and the grand-children of 
the deceased cannot claim to be class 
I heirs. Therefore, the fact that the appel- 
lant 1s a son of the caveator and a grand- 
son of the testator will not clothe him 
with a caveatable interest. 


edecision of a single Judge 


5. Coming to the second ground, it 
1s not in dispute that the interest claimed- 
by the appellant. ıs only as a co-owner 
of one of the properties covered by the 
will viz., "Futnani Chambers" ın Calcutta. 
When once the appellant claims interest 
as a co-owner along with the testator 
in respect of the property, that claim 
should be taken to be independent of the 
testator and not through, the testator. 
The question ıs whether a person who 
claims a title independent of the testator 
in the properties covered by his will can 
be said to have a caveatable interest, 
so as to enable him to contest the will 
by becoming a party-defendant ın the suit. 


Raman, learned counsel for the 
relied on the Bench decision 
Hanumantha Rao ve Aratla 
M.L.J.563. ILR49 
Mad.1193 and the 
in Jayakumar 
Ve Ramaratnam, (1971)1 M.L.J.4= 85 L.W.3= 
A.l.R.1972 Mad.212 in support of his plea 
that even if the claim put forward by 
the appellant ıs independent of the testator 
and not through him, he ıs entitled to 
come into the picture. In Jammi's Case, 
(1926) 51 M.L.J.563= LL.R.49 Mad.960 
the court observed that 


6. Mr. 
appellant, 
In Jammı 
Latcham ma, (1926)51 

Mad.960= A.I.R.1926 


"The true principle deducible from the 
cases ıs that a person who ıs entitled_ 
to any portion of the estate left by 
the deceased or a right to claim 
maintenance from the estate? of the 
deceased has an interest. within the 
meaning of section 69 of the Probate 
and Admuini8tration Act. It ıs not 
necessary that he should claim through 
the testator in order to enable him 
to oppose that grant of probate of the 
will of the testator. If a person 1s likely 
to suffer by the grant of the probate 
of a forged will or ap invalid will he 
has sufficient interest to enter a 
caveat," 


The said decision has been followed by 
Maharajan, J. in Jayakumar's Case, (1972)1 
M.L.J.4= 85 LW.3= A.LR.1972 Mad.212 
wherein he held- that section 283(1)(e) of 
the Indian Succession Act is intended to 
give the widest possible publicity to the 
probate proceedings and to give an 


334 


opportunity to any person having the sligh- 
test and even the bare possibility of an 
interest in the proceedings to challenge 
the genuineness of the will and place 
before the Court all the relevant circum- 


stances before a grant ın rem 1S made 
in favour of the person claiming the 
probate. 


To The learned Counsel for the contesting 
respondents, however, referred to a catena 
of decisions beginning from the decisions 
in Rahmatullah Sahıb v, Rama Rau,{1894) 
LL.R.17 Mad.373, Rajamamkam v. Ffarkars 
A.1.R.1923 Madras 131, Komatangi åm mal 
v, ¥.k Sowbhagias mal, (1930) 59 M.L.Je 
529= iL.R54 Mad.24= A.LR.i931 Mad.37, 
In re Last VW and Codicil of Venkata 
Naram mha, (1975Y M.L.J.379= 88 L.W.253= 
A.1.R.1975 Mad.330, all of which were 
Division Bench decisions taking a contrary 


view to the view expressed in Jam mi's 
Cases { 1926) 51 MoL.J.263= I.L.R.49 Mad 
S60. In Rehmatuliah’s Case, (1894) 


LL.R.17 Mad.373, Muthuswamı 


Best, jJ- held that 


"n a suit brought te obtain probate 
of a will the defengant, before he can 
contest the w}, must show that he 
has some interest ain the testator's 
estate. The fact of being a legatee 
under the will, or a creditor of the 
testator, does not amount to such an 
interest." 


The judges in that case have proceeded 
on the „basis that a person clanning an 
interest independent of the testator to 
some of the properties covered by the 
wiil cannot contest the will. 


In Rajamanikam's Case, A,LR.1923 
Madras 131, another Division Bench consis- 
ting of Ayling and Odgers, Jj., approved 
the dictum laid down by the Division Bench 
in Rahmatullah's Case, (1894) LL.R.17 
Madras 373 and held that 


"Before a person can be permitted to 
contest a wil, the party propounding 
it, has a right to call upon him to show 
that he has some interest. A_ bare 
possibility is sufficient provided it rests 
on existing facts, but the possibility 
of filling a caveat which would give 
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the party concerned an interest 1s not 
sufficient, there must be a possibility 
of having an interest ın the result of 
setting aside the will." 
9, The decision in Jam mı'’s Case, (1926) 
Əl wil. J.563, which is relied on by the 
learned counsel for the appellant does 
not refer to the two earher Bench Deci- 


sions inRahmatullah's Case, (1894) IL.R.17 
Mad.373 and Rajyamamkam's Cases, A.,I.Re 
1923 Mad.131.- 

1G, In M.&.Sowbagiambal v. Komalangi 
A m mal, (1928) 54 M.L.J.382= A,IR.1928 
Mad.803, Venkatasubba Rao, Jj. sitting 


singly expressed a dovbt as to the correct- 
ness of the decision rendered in Hanuman- 
tha Rao's Case, (1926) 51 M.L.J,063= 
LL.R.49 Mad.960 with the following obser- 
vation: 


"I haye said there has been of late 
a tendency at the bar, to treat the 
rule i have stated as cpen to question, 
and support is sought ir certain obser- 
vations of a Bench of this Court in 
a recent case, Hanumantha Pao Ve 
Lakshmam ma, (1926) LL.R.49 Mad.960= 
51 M.L.J.563 but I am sure I shall not 
be wrong if I assert (and I do so with 
some confidence) that the learned 
Judges could not have intended by their 
dicta to cast a doubt on a long settled 
practice sanctioned in a series of 
judgments of great authority." 


after holding that in every case it must 
be shown that the caveator, but for the 
will, would be entitled to a right, of which 
that will deprives him, and that ıs the 
long settled practice sanctioned in a series 
of judgments of great authority. This 
Judgment of Venkatasubbarao, J. has been 
affirmed in Komalangz Am mal, (1930) 59 
M.L.J.529= 1.L.R.54 Mad24 by a Division 
Bench of Ramesam and Cornish, JJ. in 
the said decision reliance was placed on 
the Division Bench decision in Jam m's 
Case, (1926) 51 M.L.J.563= LLR.49 Mad.960 
over which doubt has been expressed by 
the learucd single Judge, whose judgment 
was under appeal, The Bench after refer- 
ring to the said decision felt that the 
judgment follows the decision on the 
Calcutta High Court in In the matter of 
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the Petation of Bhobosoondur1 Dabee, (1881) 
LLR. Cal.460, which has not been 
followed even in the Calcutta High Court 
ever since and therefore, ıt is unnecessary 
for them to say whether Jam mi's Case, 
(1926) 51 M.L.J.563= 1L.R.49 Mad.960 
was decided correctly or not and that 
it is sufficient to say that they are not 
agreemg with the observations contained 
in that judgment. In that case, the Court 
clearly laid down that if a person sets 
up title adverse to the testator's title 
to the property, it is impossible to say 
that he has an interest in the deceased's 
estate and the adjudication of the question 
of title being foreign to the proceedings 
of Probate, such person cannot be allowed 
to enter a caveat. 

41, Venkata Narammha's Case, (1975)1 
M.L.J.379= A.1R.1975 Mad.330 18 also a 
decision of a Division Bench, wherein it 
has been held that the decision of Maha- 
rajan J. ın Jayakumar's Case, ‘(1972)1 
M.L.J.4= 85 LW.3= A.LR.1972 Mad,212 
which in turn follows the decision of the 
Division Hench in Jammi Hanumantna Rao 
v., Aratla Latcham ma, (1926) 51 M.L.J.563= 
LL.R.49 Mad.960 has not been correctly 
decided and that the scope of the probate 
petition is confined to an enquiry as to 
the disposing state of the mind of the 
testator and the disposition of the property 
by will and any caveat entered into will 
also be confined to the scope of the 
position and that a person who claims 
unterest in the estate of the testator will 
have the locus standı to maintain the 
caveat, and that a proceeding for issue 
of probate cannot be and should not be 
allowed to be converted into a suit for 
resolving disputed title to any of the 
properties covered by the will, The learned 


Judges also referred to the decision of 
the Supreme Court in JIshwardeo Naram 
Singh v. Kamala Devi, A,I.R.1954 S.C. 280 


where the following observation has been 
made by the Supreme Court: 


"The Court of Probate 1s only concerned 
with the question as to whether the 
document put forward as the last will 
and testament of deceased person, was 
duly executed and attested in accordance 
with law and whether at the time of 
such execution the testator had sound 


” 960 


whether 
or bad 
Probate 


disposing mind. The question 

a particular bequest 1s good 

is not within the purview of the 

Court." 
12. Thus, the preponderance of judicial 
opinion is that a person claiming an 
independent title to a portion of the 
property covered by the will has no 
caveatable interest. 


43, The learned Counsel for the appellant 
would say that even if the preponderance 
of the judicial opinion is one way, since 
the Division Bench has taken the contrar 
view inJammi Hanumantha Rao V.. Aratia 
Latcham ma, (1926) 51 M.L.J.563= LL.Ri49 
Mad.9@0 the proper course 1s to have the 
conflict resolved by referring to a Fuller 
Bench, However, here, even before Jai mi's 
Case, (1926) 51 M.L.J.563= LL.R.49 Mad, 
there have been two decisions of 
Division Benches taxing contrary view 
viz., in Rahmatulla's Case, {1894) LL.R.17 
Mad.373 and Rajamanikan's Cases ALR 
1923 Mad.i31, which have not been referred 


to in Jammi's Case, (1926) 51 M.L.J.563= 
LL.R49 Mad,960 and two later Bench 
decisions in Komalangi Am mal's Cases 


(1930) 59 M.L.J.529= LL.R.54 Mad.24 and 
Venkata Narasimha's case, (1975)! MLL.J. 
379 taking a contrary view after refferring 
to Jammı's case,(i926) 51 M.L.j.563= 
LL.R.49 Mad.960. As poimted out ip 
Komalangz Ammal’s case, (1930).5S5 ML. 
J.52S= J.L.R.54 Mad.24 the iearned judges 
in Jam mı's case, (1926) 51 MAL.J. 563= 
IL.L.R.49 Mad.9§$0 rested them decision 
on the basis of a judgment of Calcutta 
High Court in Dabee'’s Case, (1881) LL.R.6 
Cal.450, which decision has not been 
followed even in the Calcutta High Court 
in later decisions, In the light of these 
facts, we are of the view that this is 
not a fit case for being Teferred to fuller 
Bench as the Bench decision in Janm1's 
case, (1926) 51 M.L.J.563= I.L.R.49 Mad.960 
has been referred .to, but not followed 
by the later Bench Decisions in Komalangi 

Am mal's case, (1930) 59— M.QL.J.529= 
1L.R.54 Mad,24 and Venkata Narasim ha's 
Case, (1975)1 M.L.J.379= A,I.R.1975 Mad. 
330. In this view of the matter, we have 
o reject the appellant's second contention 
following the view expressed by at least 
four Division Benches of this Court 
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in Rahmatulla's Case, (1894) LL.R.17 Mad, 
373, Rajamanikam's Case, A.1.R.1923 Mad, 


131, Komalangi Ammal's case» (1930) 59 
M.L.J.529= 1.L.R.54 Mad.24 and Venkata 
Narasimha's case, (1975)1 M.L.J.379= 


A.I.R.1975 Mad.330. 


14, Coming to the third ground, it 1s 
not in dispute that in the affidavit of 
assets filed by the petitioner for probate, 
a sum of Rs81,115 is referred to as 
belonging to the joint family and 1/3rd 
share therein belonged to the deceased. 
The question is whether the appellant has 
sufficient interest in the deceased's 1/3rd 
share in the coparcenary property so as 
to enable him to contest the will. Section 
6 of the Hindu Succession Act deals with 
devolution of interest in the coparcenary 
property. That section 1s as follows: 


l6. Devolution of interest ui coparcegary 


property:- When a male Hindu dies after. 


the commencement of this Act, having 
at the time of his death, an interest 
in a Mhutakshara coparcenary property, 
his interest in the property shall devolve 
by survivorship upon the members of 
the coparcenary and not in accordance 
with this Act. 


Provided that, if the deceased had left 
him surviving a female relative specified 
in class I of the schedule or a male 
relative specified in that class who 
claims through such’ female relative, 
the ‘mterest of the deceased ın the 
Mitakshara coparcenary property shall 
devolve ‘by testamentary or _ intestate 
succession, as the cas@ may be, under 
this Act and not by survivorship." 


The learned counsel for the appellant would 
say that in view of section 6 of the Act, 
the deceased's interest in the coparcenary 
property will devolve by survivorship upon 
the surviving members of the coparcenary, 
if the deceased had died intestate the 
appellant, who is the son of the caveator, 
will have his share augmented as a result 
of the rule of survivorship and therefore, 
he has got sufficient interest in the admit- 


ted coparcenary property. The learned 
counsel for contesting respondent would, 
however, rely on the proviso to section 


2o which shows that if the deceased had 
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left behind him surviving a female relative 
specified in class I of the schedule, the- 
interest of the deceased in the coparcenary 
property shall devolve by testamentary 
or intestate succession, as the case may 
be, under this Act and not by survivorship. 
In this case, admittedly, the testator had 
left not only two sons but eight daughters, 
Therefore, ıt is the proviso to section 
6 that is applicable to this casc and not 
the main provision, If the rule of survivor- 
ship does not apply to the coparcenary 
interest, then, even if the deceased had 
died intestate, it ıs only section 8 that 
will have to be applied and under that 
provision, the cavyeator being the Class 
I heir, he alone can claim an interest 
in the `coparcenary property, if the 
deceased had died intestate the applicant 
will have no present interest at all even 
ın the coparcenary property. Therefore, 
he has fo be taken to have no sufficent 
interest at present even in the coparcenary 
property. , 


15. As a result of the above discussion, 
we hold that the order of the learned 
trial Judge does not cali for any interfer- 
ence. The appeal, is, therefore, dismissed 
with costs. Counsel's fee Rs.500/-. 


16. Learned counsel for the appellant 
makes an oral application for the grant 
of leave to appeal to the Supreme Court 
against the judgment just now pronounced 
and also for stay of further proceedings 
in TOS pending the appeal before the 
Supreme Court. But having regard to the 
fact that the questions that came up for 
consideration before us are already covered 
by at least four division bench decisions 
of this Court we do not think that this 
ıs a fit case for the grant of leave to 
appeal to the Supreme Court. The oral 
application for grant of leave 1s therefore 
rejected, 


17. In view of the rejection of the 
request for leave to appeal the request 
for stay cannot be granted, 


Rede Appeal dismissed,, 


It] Rajendran v. Govi. of Tamil Nadu (Ratnavel Pandian, J.) 


IN THE HIGH COURT OF JUDICATURE 
AT MADRAS 


Present:- S. Ratnavel Pandian, J. 


*Writ Petition of 1983 (S.R.No.147800). 
27th June, 1984. 


K.Rajendran Petitioner™ 


Ve 


The Government of Tamil Nadu represen- 
ted by the Secretary to Government, 
Commercial Taxes and Hindu Religious 
Endowments, Madras and others 
Respondents. 


Constitution of India (1950), Article 226 - 
Issuance of Mandamus to direct inter alia 
the Government of Tamil Nadu to declare 
that the Sankaracharyas of Kamakoti 
Peetam, Kanchipuram are not’ Jagatguru 


Sankaracharyas sought - Wnt  petitior’ 
not maintainable. i 
~Held: From the principles laid down 


in the reported decisions that in a case 
like the present one, in order to find 
out whether there ıs the existence of 
any office attached with the duty or 
duties which the office-holder ıs under 
a legal obligation to perform and the non- 
performance of which may be visited 
with penalties such as suspension, dismissal 
etC., voluminous evidence, both oral 
and documentary, under various heads, 
viz., historical, administrative, financial 
etc., and on the religious and ritual aspects, 
and about observances, ceremonies and 
modes of worship which are integral 
part of religion. custom, long usage, 
etc., has to be let tin and _ considered, 
which are all not matters which can 
be gone into in detail on a mere affidavit 
In a writ petition. The existence of a 
right which 1s available to the petitioner 
has not been made out, nor has it been 
established that there ts a duty on the 
part of the Government to declare a 
particular person as Sankaracharya or 
not. For exercising such a duty, it must 
be cast on the Government or any authority 
either under a statute or under the general 
law. The Tamil Nadu legislation dealing 
with religious endowments does not contain 
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any provision for issuing such a direction. 
The Hindu Law also does not contain 
any requirement in this behalf. Moreover, 
the facts set out in the affidavit, do 
not make out a case of violation of any 
duty or duties attached to any office. 
Hence the present writ petition is not 
maintainable as no legal right of the. 
petitioner 1s shown to have been infringed 
and the Government ıs not shown to 
be under a duty to make a declaration 
as prayed for so that the omission to 
exercise that power can be made good 
in these proceedings. [Para. 15] 


Cases referred to:- 


Madhusudan Parvat v. Shr Madhav, Theerth, 
(1909) 11 Bom. L.R. 58 : (1909) LL.R. 33 
Bom. 278; Sm Stnna Ramanuja Jeer v. 
Sr Ranga Ramanuja Jeer, (1962) 1 S.C.J. 
17 : (1962) 1 M.L.J. (S.C.) 1 : (1962) 
l An.W.R. 6.C.) 1 : (1962) 2 S.C.R. 
509 : A.LR. 1961 S.C. 1720; Vathiar Venka- 
tacharıar v. Ponappa Ayyengar,(1918) 45 
LC. 959 : 7 L.W. 614; Sunshine Company vV. 
Chief Controller of Imports and Exports, 


A.I.R.1979 Mad. 191; G.T. Venkatasamy 
Reddi v. State of Tamıl Nadu, (1979) 1 
M.L.J. 382 : ALR. 1979 Mad. 261; S.P. 
Gupta v. Union of India, (1981) Supp. S.C.C. 
87 : ALR. 1982 S.C. 149. 


A.R. Jagadeesan, K.P.H. Thulasiraman, 
P.Rajamanickam and M.Ramamoorthy, 
for Petitioner. ° 


The Court made the following 
© 

ORDER:- This unnumbered writ petition 
has been filed by one Rajendran, seeking 
the issuance of a writ of mandamus or any 
other appropriate writ or order in the 
nature of writ, directing the Government 
of Tamil Nadu, represented by the Secre- 
tary to Government, Commercial Taxes 
and Hindu Religious Endowments, vtz., the 
first respondent, to declare that respon- 
dents 2 to 4, viz., Sri Swaminathan alias 
Chandrasekharendra Saraswathi, the Sanka- 
racharya of Kamakoti Peetam, Kanchipu- 


ram, Sri Venkataraman alias the Junior 
Sankaracharya of Kamakot: Peetam, 
and Sri Narayanan altas the Sub-Juntor 


Sankaracharya of Kamakoti Peetamware 
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net the Jagatguru  Sankaracharyas, and 
to pass such further orders as the Court 
may deem fit. 


2. The averments made in the affidavit 
filed ın support of the writ petition are 
briefly as follows: In the 8th century 
A.D., Aadi Sankara of Kaladi established 
four Sankara Maths based on the 
four Vedas in four places, wz., the Jyothi 
Math in the Himalayas (Badri) ın the 
North, the Govardhan Math at Pur! in 
Cuttack in the East, the Sharada ic, 
Kalika) Math at” Dwaraka ın Gujarat 
in the West and the Shringer: (Sic. Sharada) 
Math at Shringert tn the South. Each 
of these Maths was given exclusive juris- 
diction eover the then provinces (now 
the States surrounding the Maths). The 
Sankaracharyas of these Maths were 
enjoined to minister to the = spiritual, 
theological, religious and social needs 
of the congregations within their respective 
jurisdictions and also given rights to 
call for and receive pecuniary and other 
offerings from the people in their charge. 
The Shringer: Math Acharya ıs entitled 
to and is in enjoyment of the above said 
status, style and position of Sankara- 
charya and all rights, title, privileges 
and dignities appurtenant to the gaddi 
of Shringer1 Math, which has exclusive 
jurisdiction over the southern States 
Including Tamil Nadu and Andhra. The 
four preceptors of the second respondent 
from 1814 and after them second respon- 
dent herein have fraudulently assumed 


the title of Sankaracharya of Kumbakonam, 


which was later rechristened as Kanchi 
Kamakoti Peetam in 19422 This Peetam 
is not one of the four Maths established 
by Aadi Sankara. Under this assumed 
title, respondents 2 to 4 call for and 
receive pecuniary and other offerings 
from the people at several places in 
the southern States which are exclusively 
within the jurisdiction of the fifth respon- 
dent, viz., the Jagatguru  Sankaracharya 
of Shringer: Math at Shringeri in Karnataka 
State, to the serious detriment of the 
fifth respondent and to the derogation 
of the status, style and dignity of the 
Sankaracharya of the said Shringer: Math. 


3. The Sankaracharya of Shringeri Math 
esteeblished branches at  Kanchipuram, 
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Madras, Rameswaram and other important 
religious centres in Tamil Nadu. There 
are branches (1) near the Mallikaryuna 
Temple in Linght Chetty Street, Madras, 
(2) adjoining the sanctum sanctorum of Mee- 
nakshı Amman Temple at Madurai, and 
(3) adjoining the compound wall of Ramana- 
thaswam: Temple at Rameswaram. The 
archakas (priests) of Ramanathaswami 
Temple have to get the approval of the 
Shringert Math even today for their ap- 
pointments and the temple sends umbrellas 
and other presents to the Shringeri: Math 
branch even to this date. All these facts 
confirm that the Shringer: Math ıs the 
acknowledged Math in the South establi- 
shed in Tamil Nadu. The branch maths 
established by Kanchi Acharya are quite 
removed from the temples aforesaid 
and these buildings are of very recent 
origin, whilst the buridings of the branch 
maths established by Shringer: Math 


ware very old. Further, all the aforesaid 


four Maths have their Mathamanayas ın 
Sanskrit, whilst the Kanchi Maths has no 
such amanaya. The fact that Aadi Sankara 
established four maths ın spoken to by 
the High Courts of Patna and Bombay 
and the Supreme Court in their judgments 
whereby it ış established that the Kanchi 
Kamakoti Math ıs not a recognised Math. 


& Ail the above four Maths have categori- 


cally refused tc recognise the Kanchi 
Kamakoti Math. The pandits of Varanasi 
(Banaras) have passed a resolution in 


1886 denouncing the Kanchi Math as 
a bogus and pseudo one. The ruling pontiff 
of Kanchi math (the second respondent 
herein) claims to be the 68th pontiff 
ina long line of Succession to the Math 
known as Kumbakonam math. The fact 
remains that thts Math originally called 
the Kumbakonam Math was founded in 
1814 with Chandrasekhara-1 as its pontiff. 
He was succeeded by Chandrasekhara-Il 
and Chandrasekhara-IH in 1891 and 1897 
respectively and by Madhava in 1907. 
The fourth pontiff Madhava occupied 
the gadd: for only seven days and died 
of ‘small pox leaving the gaddi vacant 
for the second respondent to occupy 
it on 9.5.1907. There is thus an attempt 
to attribute a hoary past to the Kanchi 
Math. The third and fourth respondents 
are the nominees to succeed the second 
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respondent in that order. The book Jagat- 
guru Divya Charitram by Sambamurth: Sas- 
trigal, the brother of the second respon- 
dent, in 1957, bears testimony to the 
above. Sankaracharya's is a high religious 
office with quasi-judicial functions on 
questions of religion, law and rituals 
in the Hindu society and the organisa- 
tion of the four maths with exclusive 


jurisdictions was necessary to prevent 
conflicts of authority and = jurisdiction. 
Further, no sanyasi (ascetic) can accept 


pecuniary gifts unless he is a Sankara- 
charya. The name '‘Sankaracharya™ means 
"Preceptor Sankara" which originally 
belonged to Adi Sankara. After his death, 
the heads of the four maths have adopted 
the said name as a title. Respondents 
2 to 4 being not entitled to the style 
and privileges of Sankaracharya for the 
reasons stated ın the affidayit, their 
act ın assuming 
and wrongful. Respondents 2 „to 4 have 
disturbed and interfered with the office 


of the fifth respondent. Adi Sankara, 
in his last literary works, had dented 
God and decried Varnasrama, wearing 


of caste marks, idol worship, etc., But, 
respondents 2 and 3 are idol worshippers 
encouraging Varnasrama Dharma. Respon- 
dent-2 has dedicated his life the perpetua- 
tion of Varnasrama Dharma and estabiished 
trusts for helping indigent Brahmin families, 
especially of the Smartha sect to perform 
the sacred-thread ceremonies and has 
been promoting group yagnopaveetha 
every year. He has also laid stress on 
the initiation of Brahmin boys to Brahma- 
charya at a very early age and on the 
child marriage of girls in their community. 


5. The second respondent had influenced 
the then British Government and got 
himself appointed the sole trustee of 
Kamaksh: Amman Temple in Kanchipuram 
in November, 1942, and after such appoint- 
ment, the Kumbakonam Sankaracharya 
assumed the title of Kanch: Kamakoti 
Peethathipathi. Kanchi Math did not 
exist till 1942. There was the Kumbakonam 
Math till then and it was rechristened 
as Kanchi Math after 1942. The Kanchi 
Math ís a pseudo and bogus math promoted 
by Smartha Brahmins in 1814 and not 
founded by Ad: Sankara. It ıs a fraud 
on Hinduism, pure and simple. The 


the same ıs fraudulent | 
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petitioner has also alleged that though 
the title 'Jagadguru' implies that he ıs 
the Guru for all the Hindus' the nomination 
of successors to the math by the second 
and third respondents belies the title, 
proving that Sankaracharya is the Guru 
for the Smartha Brahmins only. The second 
respondent has nominated the third respon- 
dent to the gaddi and the third respon- 
dent has recently nominated the fourth 
respondent as the Junior Sankaracharya, 
and they have done so for the purpose 
of making an assurance for the dominant 
Brahmin community for two generations. 


The Shringert Sankaracharya ıs still the 
accredited Sankaracharya for the South 
and the Kanchi Math has erfcroached 


on the rights and privileges of the Shringer! 
Math (5th respondent). When the second 
respondent undertook journey to the 
north in 1919, the Pandits of Varanas: 
refused to recognise him as the’ Sankara- 
charya. The second respondent has taken 
active part in Tamil Nadu politics and 
has encouraged the formation of the 
R.S.S. organization in Tamil Nadu and 
has promoted his own community men 
to organise the Hindu Munnani, the Vishwa 
Hindu Parishad and the like to counter 
the reservation peclicy of the Government 
intended for the development of the 
Backward Classes. The second and the 
third respondents are vehemently opposing 
these reservations made communitywise. 
The second respondent has in his treatise 
'Deiyathin Kural’ (Voice of God), has 
written lauding the division eof the Hindu 
Society into four Varnas, viz. Brahmana 
Kshatrıya, VySia and Shudra, and as a 
natural corollary, the fifth estate Panchama 
and the need for the observance of the 
various Dharmas laid down ın the scriptu- 
res, smrithis, shastras, etc., laying emphasis 
on the existence of these artificial divi- 
sions. The second respontdentsavdnts untou- 
chability to continue ın breach of Article 
17 of the Constitution of India. Instead 
of taking suitable measures, the Chief 
Minister, the Minister for Hindu Religious 
and Charitable Endowments and other 
Ministers have participated in the Hindus 
(Indian) Religious Conference held in 
Madras in April, 1983, and thereby put 
their seal of approval for the communal 
activities of these ShahkaracharVas, 
especially the third respdéndent herein. 
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As no other remedy against the action 
of the State Government according recogni- 
tion to the pseudo and bogus Kanchi 
Math by their approval ın appointing 
and continuing the pontiff of the Kanchi 
Math as the sole trustee of Kamakshi 
“Amman Temple, Kanchipuram, and encoura- 
ging the second and the third respondents 
conducting the Hindu 
active participation in 
Minister and other Miunisters, 
petition is filed before this 
the relief sought for therein. 


Conference by 
it by the Chief 
this writ 
Court for 


6. This unnumbered writ petition’§ has 
been listed before me to decide the main- 
tainability or otherwise of this writ peti- 
tion. 


7. Mr. A.R. Jagadeesan, learned Counsel 
appearing on behalf of the petitioner, 
took me through the averments made 
in the affidavit and contended that this 
writ petition is maintainable ın view 
of the past and present circumstances 
that this Kanchi Math should not be 
kept in charge of a public place of worship 
and as theGovernment of Tamil Nadu has 
a duty to ,declare that respondents 2 
to 4 are not entitled to the style, status 
and dignities of a Sankaracharya. 


8. This writ petition is filed under Article 
226 of the Constitution of India _ praying 
for the issue of a writ of mandamus or any 
other apptopriate writ or order directing 
the Government of Tamil Nadu "to declare 
that the respondents 2 to 4 are not Jagad- 
guru Sankaracharyas"™. Besides, there 
is also a prayer for an injunction "to 
injunct the respondents 2 to 4 from conti- 
nuing to adopt the style, status and the 
dignities of a Sankaracharya pending 
disposal of the above writ petition and 
thus render justice". It ıs to be noted 
here that no prayer is asked for against 
the fifth respondent. On the other hand, 
a reading of the affidavit of the petitioner 
would show as 1f the fifth respondent's 
rights and privileges are infringed upon 
by respondents 2 to 4 and therefore -the 
petitioner wants to espouse the cause 
of the fifth respondent. The only question 
that arises for my consideration is whether 
the ,facts set out in the affidavit would 
make out a case for entertaining the 
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writ petition seeking the issue of a writ 
of mandamus, which ıs a high prerogative 
writ designed to compel an -authority 
to do his .or its duty. In this connection, 
I would like to refer to certain decisions 
touching on this question. i 


9. In Madhusudan Parvat v. Shri Madhav 
Theerth, (1909) 11 Bom. L.R. 58 : LL.R: 
(1909) 33 Bom. 278. The facts of that 
case were as follows: The plaintiff, the 
Shankaracharya of the Sharada Math at 
Dwaraka, sued for a declaration that 
the defendant was not entitled to the 
style, title and dignities of a Shankara- 
charya and that he was not entitled to 
call for or receive any offerings from 
the people of Ahmedabad or other places 
in Gujarat either in his assumed capacity 
of a Shankaracharya or of a Shankaracharya 
of the Jotir Math or of a branch of that 
Math, and for an injunction § restraining 
styling himself as 
a Shankaracharya in Gujarat or from 
claiming’ or receiving offerings in Gujarat 
as a Shankaracharya or as a Sankaracharya 
of the Jotir Math or of a branch of that 
Math. It was held that the sult was not 
of a civil nature such as the Court would 
entertain. It was observed in that case 
as follows: (vide head-note): 


"The office of Mohunt of the Sharada 
Math Is ın no way endangered by the 
defendant's action in claiming to be 
a Shankaracharya of the Jotir Math, 
nor are voluntary offerings made to 
Shankaracharyas in Gujarat fees Claimable 
as of right by the holder of the plaintiff's 
office. For interference with a mere 
dignity or voluntary offerings no 
sut can be maintained. Civil Courts 
will not decide disputes as to precedence 
or privilege between purely religious 
functionaries nor will they grant injunc- 
tions to prevent preachers from preaching 
where they like under any title they 
please - provided no office’ or property 
is disturbed or interfered with." 


10. In Sri Sinna Ramanuja Jeer and 
others v. Srt Ranga Ramanuja Jeer and 
another, (1962) 1 S.C.J. 17 (1962) | 


M.L.J. (S.C.) 1 : (1962) 1 An.W.R. 6.C.) 
1 : (1962) 2 S.C.R. 509 : ALR. 1961 
S.C. 1720, which related to two suits 
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instituted by the Aradanaikar and Trustee 
of the Emberumanar temple, dedicated 
to Sri Ramanujacharya, which was one 
of the group of temples built around 
the main temple to Athinathalwar ın 
Tirunelveli Dustrict, for declaration of 
his right to the first theertham and other 
honours and _ perquisites ın precedence 
over all other worshippers in the temple 
of Athinathalwar, it was held that although 
it was not permissible under section 
9 of the Cıvıl Procedure Code, for a 
Civil Court to entertain a suit for a 
declaration of religious honours and privi- 
leges simpliciter, it could entertain a 
suit to establish one's right to an office 
in a temple and to the honours and privile- 
ges attached to such office as its remune- 
ration and perquisites, and laid down 
the law that the essential condition for 
the existence of an office ıs ‘that the 
holder of the alleged office ‘shall be 
under a legal obligation to discharge 
the duties attached to the Said office 
and for the non-observance ofe which 
he may be visited with penalties. 


ll. In the above decision, reference ıs 
made to the observations made by Krish- 
nan, J., delivering the leading judgment 
in Vathiar Venkatachariar v. Ponappa 
Ayyengar, (1918) 45 I.C. 959, 961, 962 : 
7 L.W. 614, which was a decision rendered 
by a Division Bench of this High Court. 
In that case, the Court had to consider 
the question of a claim to a religious 
honour which consisted of receiving theer- 
thams and prasadams in the temple ın 
certain order of precedence. The learned 
Judge observed thus: 


"it 1s clear that to constitute an office, 
one, if not the essential, thing ıs the 
existence of'a duty or duties attached 
to the office which the officer-holder 
is under a legal obligation to perform 
and the mnon-performance of which 
may be visited by penalties such as 
a suspension, dismissal, etc." 


12. A Division Bench of this Court in 
Sunshine Company V. Chief Controller 
of Imports and Exports, New Delhi, A.I.R. 


1979 Mad. 191, has laid down the law with 
regard to the right of invoking the extra- 


ordinary jurisdiction of this Court seeking 
a writ of mandamus, as follows: 


"Only if there is a violation of public 
duty by a public officer in the normal 
discharge of his duties, a writ of manda- 
mus, which is an extraordinary remedy, 
will be issued." 


13. In yet another decision rendered 
by a Division Bench of this Court, to 
which Iwas a party, viz.in G.T. Venkata- 
samy Reddit v. State of Tamil Nadu, 


(1979) 1 M.L.J. 382 : A.LR. 1979 Mad. 
261, ıt has been observed as follows: 


Mt is by now settled that the applicant 
who seeks for a writ of mandamus should 
have a legal right to the performance 
of a non-discretionary legal duty by 
the person against whom a writ Is 
sought. Even so, the right must be 
a public right and the duty to be enforced 
is of a public nature. An element of 
compulsion to perform the legal duty 
should be apparent on the record. The 
purpose of the writ 1s to compel action 
and not to undo what has been done. 
In all cases in which such an issuance 
is requested for, there should be a 
statutory duty on the part of the other 
party to be performed. In other words, 
ıt should be incumbent on the part 
of the other party to perform the duty 
and then only a writ of mandamus which 
is a high prerogative writ could 
be granted as it cannot ‘otherwise be 
granted as a matter of course." 


14 It is relevant, in this connection, 
to refer to the decision of the Supreme 
Court in S.P.Gupta v. Umon of Indu, 
(1981) Suppl S.C.C. 87 : AJR. 1982 
S.C. 149 at 194, wherein it has been 
ruled that any member of the public 
having sufficient interest can -maintain 
an action for judicial redress for public 
injury arising from breach of public duty 
or from violation of some of the provisions 
of the Constitution or the law and seek 
enforcement of such public duty and 
observance of such constitutional or 
legal provision. 


15. Thus, from the principles of law “laid 
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jdown in the above decisions, ıt ıs clear 
that in a case of this nature, in order 
to find out whether there is the existence 
of any office attached with the duty 
or duties which the office-holder 1s under 
a legal obligation to perform and the 
_inon-performance of which may be visited 
with penalties such as suspension, dismissal, 


etc., voluminous evidence, both oral 
and documentary, under various heads, 
viz., historical, administrative, financial, 


etc., and on the religious and ritual aspects, 
tand about observances, ceremonies and 
modes of worship which are integral 
part of religion, custom, long usage, 
etc., has to be let in and considered, 
which are all not matters which can 
be gone into in detail on a mere affidavit 
in a writ petition. In fact, after hearing 
the learned Counsel for the petitioner 
at length and after carefully going through 
the averments made ın the affidavit 
filed ‘in support of the writ petition, 
I am of the view that the existence of 
a right which ts available to the petitioner 
has not been made out, nor has it been 
established that there is a duty on the 
part of the Government to declare a 
particular person as Sankaracharya, or 
not. For exercising such a duty, ıt must 
be cast on the Government or any authority 
either under a statute or under the general 
law. The Tamil Nadu legislation dealing 
with religious endowments does not contain 
any provision for issuing such a direction. 
The Hindu Law also does not contain 
any requirement in this behalf. Moreover, 
the facts get out in the affidavit, in 
my view, do not make gut a case of 
violation of any duty or duties attached 
to any office which” respondents 2 to 
4 are under legal obligation to perform. 
Hence, I hold that no writ will he for 
the relied asked for. 


16. In paragraph 17 ot the affidavit, 
the reason given by the petitioner for 
impleading the fifth respondent, is that 
"the Shringer: Sankaracharya, whose 
rights have been encroached upon, 1s 
impleaded as the fifth respondent herein". 
It is not explained why the petitioner 
should espouse the cause, if any, of the 
fifth respondent, especially when the 
petitioner does not show that he is a 
pefson affected by the alleged encroach- 
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ment of the rights and privileges of 
the fifth respondent. A careful reading 
of the affidavit would show that the 
prayer ın the petition ıs _ substantially 
moulded on “he line of the prayer in 
the Bombay decision in Madhusudan Par- 
vat v. Shri Madhav Theerth, (1909) 11 Bom. 
L.R. 58, wherein the Bombay High Court 
has held that a suit could not be entertai- 
ned. While it 1s so, a fort:+ 1a writ will 
not lie for such a relief. 


17. Thus, in my view, the present writ 
petition 1s not maintainable as no legal 
right of the petitioner ts shown to have 
been infringed and as the Government 
is not shown to be under a duty to make 
a declaration as prayed for so that the 
omission to exercise that power can 
be made good in this proceeding. 

> 
18. Fore all the reasons stated above, 
this writ petit'on is rejected as not main- 
tainable. e 


R.S. soco oao 


Petition dismissed. 


IN THE HIGH COURT OF 
AT MADRAS. 


JUDICATURE 
Present:- G.Ramanujom and = K.Shanmu- 
kham, Jd. 


*W.A.No. 9 of 1983. 12th September, 1984. 


V.Subramania Padayachi Appellant* 
Vv. 
The State of Tamil Nadu, represente- 


by its Secretary, Department of Revenue, 
Madras and others Respondents. 


(A) Tamil Nadu Land Reforms (Fixation 
of Ceiling on Land) Act (58 of 1961), 
section 76 as amended by Act (H of 
1979) - Does not infringe Article 14 
of the Constitution. 


(B) Constitution of India (1950), Article 14. 


Under section 76 of the Tamil Nadu 
Land Reforms (Fixation of Ceiling on Land) 


It] Subramania Padayachi v. State of Tam:i Nadu 


Act, 1961, betore its amendment by 
Act II of 1979, only a Subordinate Judge 
of the area was constituted as the Land 
Tribunal. By the said amending Act, 
the Land Tribunal should consist of a 
Judicial Officer not below the rank of 
a Subordinate Judge or an officer not 
below the rank of District Revenue Officer. 
The amendment was challenged. It was 
held that the amending Act did not bring 
about any change in the appellate forum. 
Jt was only in the personnel there was 
a difference. The litigant had got no vested 
right to have his appeal heard by a particu- 
lar person- or authority. There was no dis- 
crimination of difference brought about by 
the amendment. Having regard to the 
laudable object of reducing the work- 
load of Civil Courts, the District Revenue 
Officers had been constituted as Land 
Tribunals; such a change brought about 
to reduce the work-loadq of Civil Courts 
could not be characterised as discrimina- 
tory. As a matter of fact, ın this case, 
there ıs no classification either based 
on the types of cases or the class of 
persons approaching the Tribunal. 

[Paras. 2 & 3] 


(C) Tam: Nadu Land Reforms (Fixation 
of Cetling on Land) Act (58 of 1961), 
section 76-A and G.O.MSs.No.1827, Reve- 
nue, dated 21st August, 1979 - Power 
exercised by Government under the G.O. 
is not a power of transfer. 


The power conferred on and exercised 
by the State Government under G.O.No. 


1827, Revenue, dated 2Ist August, 1979 
is not a power of transfer but it is a 
substitution of Land Tribunal presided 


over by a Judicial Officer by Land Tribunal 
presided over by District Revenue Officer. 
It cannot be denied that the power to 
constitute a Tribunal under section 76 
vests with the State Government and 
if the State Govenment has got the power 
to constitute a Tribunal, they have also 


power to reconstitute the Tribunal if 
Circumstances warrant. In this case, 
originally, the Land Tribunal, with a 


Judicial Officer as (Sic) Presiding Officer 
was constituted and !n its place the Go- 
vernment has now chosen to reconstitute 
the Tribunal with a District Revenue 
Officer as Presiding Officer. Thus the 
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Government has not exercised the power 
of transferring a proceeding from one 
Tribunal to another but has substituted 
one Tribunal with another Tribunal which 
it has got the power to do under sections 
76 and 77 of the Act. [Parà. 4] 


R. Balasubramaniam and S.Selvaraj, for Ap-.- 
pellant. 

C. Chinnaswaml, Addl. Government Plea- 
der, for Respondent. 

The Court made the following 

ORDER:- The appellant herein claims 
to own about 15 standard acres of land 
in Vandipalayam village, Ulundufpet 


taluk. A show cause notice was issued 
to the appellant by the 3rd respondent 
herein (the Authorised Officer, Villupuram), 
to show cause as to why the excess land 
in his possession, should not be taken 


” by the Government. The appellant filed 


his objection contending that he ıs not 
in possession of any excess land and 
that the lands in the name of his wife 
cannot be clubbed with the extent held 
by him for purpose of Tamil Nadu Land 
Reforms (Fixation of Ceiling on Land) 
Act, 1961, hereinafter referred to as 
the Act. The 3rd respondent herein, 
viz., the Authorised Officer, held that 
the petitioner is holding 28.47 ordinary 
acres of land in excess of the permissible 
holding and, therefore such excess lands 
will stand transferred to the Government. 
As against the said order, the appellant 
filed an appeal before the Tribunal, consti- 
tuted under se@tion 76 of the Act. Under 
section 76 before its amendment by Act 
2 of 1979 only a Subordinate Judge of 
the area was constituted as the Land Tribu- 
nal. However, by the said amending Act the 
Land Tribunal should consist of a Judicial 
Officer not below the rank of a Subordinate 
Judge or an officer not below the rank 
of District Revenue Officer. The appellant, 
who as already stated, filed an appeal 
under section 78 of the Act to the Land 
Tribunal has now chosen to question 
the said amendment which brought about 


a change in the constitution of Land 
Tribunal. The appellant's challenge as 
against the amendment brought ın by 


Act 2 of 1979 was on the following tree 
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grounds: (1) The appellant has acquired 
a vested right to have his appeal filed 
under section 78 to be heard by a Judicial 
Officer as was the position before the 
amending Act of 1979 and such a right 
cannot be taken away arbitrarily especially 
when a judicial officer who has got the 
- requisite judicial temperament and judicial 
training to decide the appeals filed under 
section 78 has been constituted the Land 
Tribunal. (2) In any event, section 76 
which contemplates the constitution 
of either a Judicial Officer not below 
the rank of a Subordinate Judge or an 
Officer not below the rank of a District 
Revenue Officer, as Land Tribunal ıs 
quite arbitrary as it does not contain 
any guidelines as to in what types of 
cases the Subordinate Judge will constitute 
a Tribunal and in what cases the District 
Revenue Officer will constitute a Tribunal 


and if section 76 were to be enforced 
without any guidelines, it will lead to 
unreasonable and indiscriminate exercise 


of power and (3) the order in G.O.Ms. 
No.1827, Revenue, dated 2Ist August, 
1979, under which the Government has 
chosen to appoint Land Tribunals with 
District Revenue Officers as Presiding 
Officers in, the place of the Tribunals 
with judicial officers ın certain areas 
is bad for the reason that the Government 
has not been conferred with the power 
of transfer and the power of transfer 
is in fact vested only with the Land 


Commissioner under section 76-A of 
the Act.” 
2. All the ‘above three conentions have 


been elaborately considered, 1f we may 
say so with respect, by Nainar Sundaram, J. 
and the learned Judge has chosen -to 
reject all the contentions as not being 
tenable. Though before us the learned 
Counsel for the appellant had chosen 
to canvass the cerrectness of the judgment 
of the learned Judge, on a due consideration 
of the matter, we are of the view that 
the decision rendered by the tearned 
Judge does not call for any interference 
in this appeal. So far as the first conten- 
tion ıs concerned, as pointed out by the 
Jearned Judge persons like the appellant 
can if at all be said to have acquired 
a vested right to the appellate- forum 
constituted under section 76, but they 
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have no vested right to have their appeal 
filed under section 78 to be heard by 
a particular person or officer. It is no 
doubt true, before the amending Act 
of 1979 an Officer not below the rank 
of a Subordinate Judge was constituted 
as Land Tribunal. Later in addition to 
an officer not below the rank of a Subordi- 
nate Judge, an officer not below the 
rank of a District Revenue Officer has 
also been constituted as Land Tribunal 
and after the amendment of section 76 
in 1979, the Government passed G-O.Ms. 
No.1827, Revenue, dated Zlst August, 
1979, substituting some of the existing 
land tribunals presided by Judicial Officers 
with > Land Tribunals presided over by 
District Revenue Officers. Thus the amen- 
ding Act does not bring about any change 
in the appellate forum. It 1s only in the 
personnel there 1s a difference. But as 
already stated, no litigant has got a 
vested fright to have his appeal heard 
by a particular person or authority. We 
are, therefore in entire agreement with 
the learned Judge that the appellate 
Is not right in saying that he has got 
a vested right to have his appeal heard 
by a Tribunal presided over by a Judicial 
Officer and that right has been now taken 
away. 


3. Coming to the second ground of attack 
which is based on Article 14 of the Consti- 
tution of India, we find that the learned 
Judge has rejected the said contention 
on the:ground that there is no discrimina- 
tion or difference brought about by the 
amendment and that having regard to 
the laudable object of reducing the work 
load of civil Courts the District Revenue 
Officers have been constituted as Land 
Tribunals, such a change brought about 
to reduce the work load of civil Court 
cannot be characterised as discriminatory. 
As a matter of fact, in this case, there 
is no classification either based on the 
types of cases or the class of persons 
approaching the Tribunal. But the matter 
of constituting either the Subordinate 
Judge of the District Revenue Officer 
as the Land Tribunal will be considered 
by the State Government having regard 
to the object with which the amendment 
was brought in, that 1s, to reduce the 
work load of civil Courts. Therefore, 


nj Doraiswamy v. Premchand 


the second ground of attack also fails. 


& Coming to the third ground of attack 
which mainly relates to the order passed 
by the State Government in G.O.Ms.No. 
1827, Revenue, dated 2lst August, 1979 
we find that the power conferred exercised 
by the State Government under the said 
G.O. ıs not a power of transfer as conten- 
ded by the learned Counsel for the appel- 
lant, but it is substitution of Land Tribunal 
presided over by a Judicial Officer by’ 
Land Tribunal presided over by District 
Revenue Officer. it cannot be denied 
that the power to constitute a Tribunal 
under section 76 vests with the State 
Government and if the State Government 
has got the power to constitute a Tribunal 
they have also the power to reconstitute 
the Tribunal :f circumstances warrant. 
In this case, originally, the Land Tribunal 
with a Judicial Officer as the Presiding 
Officer was constituted and in its place 
the Government has now chosen to recons- 
titute the Tribunal with a District Revenue 
Officer as Presiding Officer. Thus the 
government has not exercised the power 
of transferring a proceeding from one 
Tribunal to another but has substituted 
one Tribunal with another Tribunal which 
it has got the power to do under sections 
76 and 77 of the Act. On this aspect- 
of the matter also, we are inclined to 
agree with the learned Judge whose order 
has been challenged before us. 


5. Since all the contentions advanced 
by the appellant fail, the writ appeal 
ıs dismissed. There will, however, be 
no order as to costs. 

BS O evers see Appeal dismissed. 


M.L.J. 44 


345 


IN THE HIGH COURT OF JUDICATURE 
AT MADRAS 


2 ty 


Present:- P.R. Gokulakrishnan, J. 


*C.R.P.No, 4880 of 1982, 17th July, 1984. 


T.K. Doraiswamy Petititoner* 
V. ` 
Premchand and others Respondents. 


(A) Cıwl Procedure Code (V of 1908) - 
Section 47 - Effect of amendment by 
Act 104 of 1976 - Order passed not appea- 
lable - Only a revision hes to High Court. 


(B) Civil Procedure Code (Amendment) 
Act (104 of 1976), Clause 97 (2) (a) - 
Applicabjlity. 

(C) Civil Procedure Code (V of 1908), 
Section 2 - Decree - Definitron of. 


The definition section of the Code of 
Civil Procedure which is section 2, as 
far as decree is concerned subsequent 
to the amendment by the Code of Civil 
Procedure (Amendment) Act, 1976 does 
not take in an order under section 47 
as coming under the definition of a 'dec- 
ree’. If that be so, the order passed under 
section 47 of the Code of Civil Procedure 
Is not appealable and only a revision 
can be filed before the High Court. 
[Para. i] 


The order made ın R.E.A.No. 126 of 
1976 is dated 4.3.1977. Act 104 of 1976 
came into force on 1.2.1977 itself. If 
that be so, any order passed under section 
47, Civil Procedure Code, cannot give 


‘ either to the petitioner or the respondent 


a right of appeal. [Para. 1] 


Petition under section I15 of Act V 
of 1998 praying the High Court to revise 
the order of the District Court, Salem 
dated 20-11-78 and made/passed in C.M.A. 
No.115/77. (R.E.A.No.126/76 in R.E.P.No. 
56/72 ın O.S.No.318/76, IE Additional 
Sub Judge, Salem). 


M.N.Padmanabhan, for Petitioner. ' 
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The Court made the following 


ORDER:- The petitioner herein has come 
forward with this civil revision petition 
against the dismissal of C.M.A.No.115 
of 1977 holding that the petitioner herein 
cannot maintain the appeal in view of 
the amended provision in the Code of 
Civil Procedure. As per the Code of 
Civil Procedure (Amendment) Act, 1976 
(Act 104 of 1976), clause 97 (2) (a) reads 
as follows: 


"The amendment made to ciause (2) 
of the Principal Act by section 3 of 
this Act shall not affect any appeal 
against the determination of any such 
question as ıs referred to ın section 
47 and every such appeal shall be dealt 
with as if the said section 3 had *not 
come into force." 


The definition section of the Code of 
Civil Procedure which ıs section 2, as 
far as decree 1s concerned subsequent 


to the amendment, does not take Jn an 
order under section 47 as coming under 
the definition of a ‘decree’. If that be 
so, the order passed under section 47 
of the Code of Civil Procedure is not 
appealable and only a revision can be 
filed before the High Court. Correctly, 
the lower appellate Court has dismissed 
the appeal as not maintainable. The order 
made in R.E.A.No.126 of 1976 ıs dated 
4.3.1977. Act 104 of 1976 came into 
force on 1.2.1977 itself. „lf that be so, 
any order passed under section 47, Civil 
Procedure Code, cannot give, either 
to the petitioner or to the respondent, 
of right of appeal. For all these reasons, 
I am of the view that the dismissal of 
the C.M.A. ıs correct in law. The civil 
revision petition is dismissed. No costs. 


R.S. Petition dismissed. 
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IN THE HIGH COURT OF JUDICATURE 
AT MADRAS 


Present:- V. Ratnam, J. 


*C.R.P.No.3357 of 1982. 17th June, 1985. 


K.Chinnakannammal Petitioner* 
Ve 
Biharilal S.Lulla Respondent 


Tamil Nadu Buildings (Lease and Rent 
Control) Act (18 of 1960) as amended 
by Act XXII of 1973, section 10 (3) 
(c) - Additional accommodation for resi- 
dential purposes Question of hardship 
to the tenant as outweighing the advantage 
to the landlord, when can be considered. 


Held: As per the decision in M/s. Thirupa-| 
tht Nadar and Sons v. Dr. S.UL.Kantha, 
Rao, 1.L.R. (1981) 1 Mad. 128, the land-. 
lady cai ask for additional accommodation! 


only for residential purposes and she) 
has in the instant case prayed only for! 
such additional residential accommoda- 


tion in her application for eviction under 
section 10 (3) ©) of Act 18 of 1960. 
The proviso relied upon by the respon- 
dent does not alter this position, for, 
at best, ıt only entitles the Rent Con- 
troller to decline to grant relief to the 
landlady in the event of its being esta- 
blished that the hardship caused to the 
tenant by the passing of an order for 
eviction would outweigh the advantage 
that may accrue to the landlady. [Para. 7] 


The question of relative hardship relevant 
for consideration ın accordance with 
the proviso to section 10 @) (c) of the 
Act would properly arise only when the 
application for eviction under section’ 
10 (3) (c) of the Act for additional accom- 
modation is heid to be maintainable. 
When such an application is dismissed 
as not maintainable the Appellate Authority 
has no jurisdiction to render a finding 
whether the hardship that may be caused 
to the tenant by granting the applica- 
tion would outweigh the advantage ta 
the landlord. [Para. t2] 


Cases referred to:- 


H] 


M/s. Thirupathı Nadar and Sons v. Dr. 


S.L.Kantha Rao, [.L.R. (1981) 1 Mad. 128; 
Associated Traders v. Abdul Hameed, 
(1983) 2 M.L.J. 538 : 96 L.W. 566 : A.LR. 
1984 Mad. 21. 


The Advocate General, for D.Raju, f o r 
Petitioner. 


Habıbullah Badsha, for Respondent. 
The Court made the following 


ORDER:- The landlady, who succeeded 
in securing an order for eviction before 
the Rent Controller on her application 
filed under section 10 (3) (c) of the Tamil 
Nadu Buildings (Lease and Rent Control) 
Act, 18 of 1960, as amended by Act 
23 of 1973 (hereinafter referred to as 
'the Act') and lost before the Appellate 
Authority, 1s the petitioner in .this Civil 
Revision Petition. The premises in the, 
occupation of the respondent 13s a portion 
in the first floor in Door No.13, Bo Begum 
Street, Mount Road, Madras-2. The peti- 
tioner has two daughters and two sons. 
The first son of the petitioner, at the 
time of initiation of proceedings, was 
about 26 years and her second son was 
aged about 22 years. The first son of 
the petitioner was of marriageable age 
and the petitioner was seeking alliance 
for his marriage. The second son of the 
petitioner was pursuing his studies. The 
petitioner stated that in the event of 
the marriage of her first son, more accom- 
modation would be required to comfortably 
house the couple and also to accommodate 
other relations who may come and stay. 
The second son, according to the petitioner, 
also required a separate study room. 
Besides, of the two daughters of the 
petitioner, both of whom were married, 
one was living in Madras and she used 
to come and stay with the _ petitioner 
quite often and the other daughter, her 
husband and the members of her family 
used to come and stay with the petitioner 
during vacation and festival days and 
other family functions, which required 
more accommodation. Under those circum- 
stances, the petitioner stated that she 
bona fide required the premises in the 
occupation of the respondent as and 
by way of additional accommodation 
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and filed H.R.C.No. 1160 of 1979 under 
section 10 (3) @) of the Act praying 
for an order of eviction against the respon- 
dent. 


2. In the counter filed by the respondent, 
he denied the requirement of the petitioner 
and stated that the portion already availa- 
ble with her was more than enough to 


accommodate all the members of the 
family comfortably even in future and 
that her requirement ıs not bona fide. A 


plea that the hardship that ıs likely to 
be caused to the respondent will outweigh 
the advantages to the petitioner by the 
granting of an order of eviction was 
also put forth. An objection that the 
petitioner is not under law erftitled to 
evict the respondent, as he ts occupying 
a non-residential portion was also raised. 
The respondent, therefore, prayed for 
the dismissal of the application for evic- 
tion. 


3. Before the Rent Controller (VI Judge, 
Court of Small Causes), Madras, on behalf 
of the petitioner, Exhibits P-1 to P-7 
were marked and her son was examined 
as P.W.l, while, on behalf of the respon- 
dent, Exhibit R-i series was filed and 
the brother of the respendent was examined 
as R.W.1. A Commissioner was also appoin- 
ted to make a local inspection and Exhibit 
C-l ıs the report of the Commissioner 
with plans appended. On a _ consideration 
of the oral as well as the documentary 
evidence, the learned Rent Controller 
found that the requirement by the petitio- 
ner of the premises in the occupation 
of the respondent by way of additional 
accommodation ts genuine and bona fide 
and that the hardship that ıs hkely to 
be caused to the respondent would not 
outweigh the advantage to the landlord 
and allowed the application ordering 
the eviction of the resBondent. Aggrieved 
by that, the respondent herein preferred 
H.R.A.No, 2267 of 1979 before the Appel- 
late Authority (il Judge, Court of Small 
Causes), Madras. The Appellate Authority 
found that the application filed by the 
petitioner herein under section 10 (3) 
(c) of the Act is not maintainable and 
that the requirement of the petitioner 
is not bona fide. On those conclusions, the 
application for eyiction filed by the petitio- 
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ner was dismissed. It ıs the correctness 
of this order that 1s challenged in this 
Civil Revision Petition. 


4. In support of this Civil Revision Peti- 
tion, the learned Advocate-General first 
contended that the Appellate Authority 
had erroneously interpreted the  deci- 
sion of the Division Bench of this Court 
reported in M/s. M.Thirupatht Nadar and 
Sons v. Dr.S.L.Kantha Rao, I.L.R. (1981) 
1 Mad. 128, and stated that the purpose for 
which the tenant tn occupation had used the 
premises 1s really not very material, but 
that the nature of the building, whether 
residential or not, would be the determining 


factor. It was also pointed out with refe- 
rence to the: plan that the first-floor 
comprised of three rooms only and the 
building 1s a residential one and the availa- 
ble accommodation was insufficient and, 
therefore, there was no legal impediment 
in the way of the petitioner securing 
an order for eviction against the respon- 
dent with reference to the premises 
under his occupation for residential purpo- 
ses, irrespective of the nature of the 
user to which the premises 1s put by 
the respondent. On the other hand, the 
learned Counsel for the respondent would 
submit that on a = proper interpretation 
of section 10 (3) (c) of the Act, additional 
accommodation canbe secured by the 
landlord only for the same purpose for 
which the tenant is using the premises 


and not for others and, therefore, the 
petitioner ıs “not ın order ın requiring 
the premises for residenéial purposes. 


Reliance was also placed upon the proviso 
as supporting this interpretation of section 
10 (3) (c) of the Act. 


5. Though earlier there have been some 
decisions of this Court having a _ bearing 
upon that question, all those decisions 
came to be considered in the context 
of the maintainability of an application 
for eviction with reference to sections 
10 (3) (a) Gu) and 10 68) (c) of the Act in 
M/s. Thirupathi Nadar and Sons v. Dr. 
S.L.Kantha Rao, I.L.R, (1981) 1 Mad. 128. 
In that case the landlord was residing ın the 
first-floor of a building, while the tenant 
was ein occupation of the ground-floor 
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carrying on business. The application 
for eviction was filed both under sections 
10 (3) @) Qu) and 10 (3) (c) of the Act 
and the landlord required the ground-floor 
portion for the purpose of running a 
dispensary. The authorities below ordered 
eviction. In the Civil Revision Petition 
before this Court, the objection raised 
by the tenant was that section 10(3)(c) 
of the Act alone would be applicable, 
im which case considerations of relative 
hardship would also be. relevant and since 
there was neither plea nor evidence in 
support thereof, the application for evic- 
tion should be dismissed. In the context 
of considering this objection, the scope 
and requirements of section 10 (3) (c) 
of the Act was elaborately considered. 
It was pointed out that in the earlier 


decisions attention had not been paid 
to the qualifying words, ‘residential 
and non-residential" occurring ın the 


beginning of section 106)(c) of the Act 
and that even if the word ‘building’ occur- 
ring in “section 10@)(c) of the Act ıs 
to be understood differently from its 
definition contained in section 2 (2) of 
the Act, there js no test for ascertaining 
whether a building ts a residential one 
or a non-residential one and that before 


section 10 (3) (c) of the Act ıs snvoked, 


it ıs imperatiye to,.make ıt clear whether 
a building ıs: a residential one or a non- 
residential one, as the purpose for which 
additional accommodation ıs required 
Is in-extricably bound up with the nature 
of the building. Emphasising the aforesaid 
aspects, ıt was laid down that sé@ction 
10 (3)(€) of the Act has to be read distri- 
butively, one dealing with residential 
building and the other with non-residen- 
tial building. The Division Bench further 
proceeded to state that if so read, ıt 


will read as under with regard to reside! 
tral building:- 


"A landlord who ıs occupying only a 
part of a residential building, may, 
notwithstanding ar,thing contained 


in clause a), appiy to the Controller 


for an order directing any tenant occupy- 
ing the whole or any portion of the 
remaining part of the building to put 
the landlord ın possession thereof, 
if he requires additional accommodation 
for residential purposes." 


~ 


1 


and as follows in so far as non-residential 
buildings are concerned} 


"A landlord who is occupying only a 
part of a non-residential building, may, 
notwithstanding anything contained 
in clause fa), apply to the Controller 
for an order directing any tenant occupy- 
ing the whole or any portion of the 
remaining part of the building to put 
the landlord ın possession thereof, 
if he requires additional accommodation 
for purposes of a business which he 
is carrying on." 


Further, the scope of section 10(3)() 
of the Act has been stated to be as 
follows: 


"Whatever meaning we _ attribute to 
the word "building" .occurring in section 
10(3)(), before section 10 (}« c) can 
be invoked, the first thing that has 
to be ascertained is whether the building 
is a residential building or a non-residen- 
tial building. If it ıs a residential buil- 
ding, the landlord can obtain additional 
accommodation only for the purpose 
of his residence. If it 1s a non-residential 
building, the landlord can obtain additio- 
nal accommodation only for the purpose 
of the business which he ıs carrying 
on. This conclusion flows from the 
use of the two expressions occurring 
in the section. One !s the expression 
"additional accommodation" and the 
other is the expression "as the case 
may be". The word “additional” is in 
common use and its meaning ıs very 
well understood by people generally 
as being something that ıs added to 
or put into a thing already in existence 
.....shaving regard to the dichotomy 
between the residential building and 
the non-residential building expressly 
provided for in the, sub-section itself, 
eviction can be sought only for the 
purpose of residence if the building 
is a residential building and only for 
the purpose of carrying on a_ business 


if the building ıs a _ non-residential 
one." 
Later, the Bench pointed out that for 


invoking section 10 @) () of the Act, 
the following conditions must be satisfied: 
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"In the case of a residential building 
additional accommodation can be obtained 
only for residential purpose. In the 
case of a non-residential “building addi- 
tional accommodation™ can be obtained 
only for purposes of business which 
the landlord ıs carrying on." 


Finally, ıt was pointed out that section 
10 (3) œ) of the Act did not have any 
application in that case because the 
landlord did not require additional accom- 
modation for purposes of residence, but 
wanted it for running his. dispensarys| 
It is significant that even according to 
the decision of the Division Bench, the 
user to which the premises is put by 
the tenant ıs not a determining or decisive 
factor in the consideration of a request 
for additional accommodation under 
section 10 (3) ©) of the Act, but it ıs 
the occupation of a part of a residential 
or non-residential building by the landlord 
that would be relevant. 


6. It ıs in the light of the abovesaid 
principles that the correctness of the 
order of the Appellate Authority has 
to be tested. In tne course df paragraph 
6 of its order, the Appellate Authority 
has referred to the decision of the Division 
Bench of this Court in M/s. M.Thirupathi 
Nadar and Sons v. Dr. S.L. Kantha Rao, 


LL.R. (1981): 1 Mad. 128, but it has 
not unfortunately made any attempt 
to understand and appreciate, the rea- 


soning of the decision and the final 
decision with reference -to the facts 
which gave rise to that case. The Appellate 
Authority erroneously assumed that the 
position in law ts well settled that a 
landlord in occupation of a residential 
portion of his building cannot require 
a non-residential portion from. the tenant 
by way of = additional accommodation 
under section 10(3)() ‘of the Act. On 
this assumption, the Appellate Authority 
had further found that the application 
for eviction filed by the landlady under 
section 10(3)€) of the Act ıs not maintal- 
nable. The basis upon which the Division 
Bench rendered its decision and the inter- 
pretation put upon section 10(Q)(€) of 
the Act have already been set out. It 
is seen therefrom that whether the word 
'building' is given the normal and ordinary 
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meaning or the meaning as defined in 
section 2 (2) of the Act, before section 
10 (3) (c) of the Act can be invoked, 
the first thing to be ascertained is whether 
the building is a residential building or 
a non-residential building.-If it ıs a residen- 
_ tial building, the division Bench has laid 
down that the landlord can obtain additio- 
nal accommodation only for the purpose 
of his residence. Similarly, if it ıs a 
non-residential building, the landlord 
can obtain additional accommodation 
for the purpose of the- business which 
he is carrying on. This ıs also reiterated 
by the Division Bench by setting out 
the conditions to be fulfilled for invoking 
section 10 (3) (c) of the Act and in that 
context the Division Bench has laid down 
that in the case of a residential building, 
additional accommodation can be obtained 
only for residential purposes, while, 1n 
the case of a non-residential building, 
additional accommodation can be obtained 
only for purpose of a business which 
the landlord ıs carrying on. Finally, the 
Division Bench has stated, on the- facts 
of that case, that as the landlord did 
not require additional accommodation 
of the ground-floor for purposes of resi- 
dence, while he was living in the first- 
floor, but had required the ground-floor 
(which was put to a non-residential user) 
as and by way of additional accommodation 
for the purpose of running a dispensary 
and a clinic, the applicability of section 
10 (3) (c> of the Act was ruled out. Unfor- 
tunately, the Appellate Authority has 
bestowed véry scant attention to the 
facts giving rise to the decision of the 
Division Bench as well as the reasoning 
for the decision and had assumed that 
the user of the premises in the occupation 
of the tenant will have a material bearing 
upon the maintainability of the application 
under section 1Q (3) (c) of the Act. In 
other words, the Appellate Authority 
has completely misunderstood, musinterpre- 
ted and misapplied the Bench decision. 
On a correct and proper understanding 
and appreciation of the decision of the 
Division Bench, the relevant consideration, 
on the facts of this case, would be whether 
the landlady is in occupation of a part 
of a residential building and not whether 
the, tenant is in occupation of a portion 
for non-residential purposes. This has 
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been totally lost sight of by the Appellate 
Authority and that has led it to arrive 
at an erroneous conclusion regarding 
the maintainability of the application 
for eviction filed by the landlady under 
section 10 (3) ©) of the Act. 


7. In this case, there is the report of 
the “Commissioner Exhibit C-l as well 
as a plan showing the first-floor of the 
building concerned in this Civil Revision 
Petition. It is seen from paragraphs 10 
to 14 of the report of the Commissioner 
and his plan that there are three rooms 
in thgsrear portion and that the petitioner 
is using one room as a kitchen, the other 
as a pooja room and the third as a bed- 
room. The plan further shows a grilled 
verandah and a portion which ıs open 
to the sky and a bath-room and f.o.l as 
well. The two rooms in the occupation 
of the °respondent are located ın the 
front portion of the first-floor abutting 
a balcony’ No doubt, the Commissioner 
has observed in paragraph 20 of the report 
that the rooms are used for storing automo- 
bile goods. From the features disclosed 
by Exhibit C-l, ıt ts at once apparent 
that the landlady ıs undoubtedly in occupa- 
tion of a part of a building for residential 
purposes. The nature of the floor area 
under the residentia! accommodation 
of the landlady together with the existence 
of a verandah, balcony, bath-room, f.o.! 
etc, establish ‘that the first-floor 1s 
a residential building. Therefore, as per 
the decision of the Division Bench referred 
to earlier, the landlady can ask for addıtıo- 
nal accommodation’ only for residential 
purposes and she has prayed only for 
such additional residential accommodation 
in her application for eyiction under 
section 10 (3) (c) of the Act. The proviso 
relied upon by the learned Counsel for 
the respondent dses not, in my view, 
alter this position, for, at best it only 
enables the Rent Controller to decline 
to grant relef to the landlady in the 
event of its being established that the 
hardship caused to the tenant by the 
passing of an order for eviction would 
outweigh the advantage that may accrue 
to the landlady. Under those circumstances, 
the Appellate Authority was ın error 
in having concluded that the application 
for eviction filed by the land-lady under 
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section 10 (3)(€) of the Act is not main- 
tainable. 


8. The learned Advocate-General next 
contended that the finding recorded by 
the Appellate Authority to the effect 
that the application for eviction lacked 
ın bona fide is erroneous and unsustaina- 
ble. Attention ın this connection was 
drawn to the reasoning given by the 
Appellate Authority and it was pointed 
out that as per the report of the Commis- 
sioner and the evidence of P.W.l, another 
tenant was in occupation of a residential 
portion in the ground-floor and the landlady 
was not in possession of that portion 
and, therefore, the conclusion of the 
Appellate Authority regarding bona fides 
proceeding on the basis of suppression 
of materials by the landlady ıs unsustai- 
nable. On the other hand, the learned 
Counsel for the respondent esubmitted 
that the landlady was in occupation of, 
residential accommodation even ın the 
ground floor and that had not been disclo- 
sed and that would suffice to reject 
the claim of the petitioner for additional 
accommodation as not being bona fide. 


9. Again, on the question of bona fides of 
the requirement of the landlady, the 
Appellate Authority, to say the least, 
has blundered. The Appellate Authority 
found lack of bona fides on the ground 
that the landlady has suppressed her 
occupation of a residential . portion in 
the ground-floor and that even assuming 
that the ground-floor residential portion 
was in the occupation of a tenant, she 
had not filed an application for eviction 
against that tenant, but instead had laun- 
ched proceedings against the respondent 
in occupation of non-residential portion. 
This was also characterised by the Appel- 
late Authority as extraordinary and unnatu- 
ral conduct on the part of the landlady. 
Here again, the Appellate Authority 
had totally musdirected itself in conside- 
ring the question of bona fides and had fal- 
led to advert to the vitai and important 
pieces of evidence establishing contra. 
Even accoraing to the Appellate Authority, 
the dispute regarding the occupation 
of a portion in the ground-floor by another 
tenant arose only during the enquiry 
and had not been reflected in the pleadings 
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‘at all. If there was no basis at ali laid 


for any particular plea, the Court is 
not bound to consider it and on this 
short ground alone, the Appellate Authority 
should have declined to embark upon 
an investigation of a dispute not pleaded. 
Even assuming that it was open to the 
Appellate Authority to consider in the 
course of the enquiry a dispute not reflec- 
ted in the pleadings, it is seen that the 
Appellate Authority had completely omitted 
to take into account clinching and relevant 
evidence in this regard and had brushed 
aside the same for no reason whatever. 
Too much reliance has been placed by 
the Appellate Authority upon certain 
voters’ list as establishing that a residen- 
tiai portion in the ground-floor *was not 
in the occupation of a tenant of the 
name of Mallika. It 1s common knowledge 
that many persons are omitted to be 
enumerated in the voters' list for a variety 
of reasons despite their having a fixed 
abode and residence. Therefore, the absence 
of the name of Mallika ın the voters' 
list cannot be taken to he conclusive 
factor to establish that she was not 
a tenant of a portion of the ground-floor 
in the buklding. Likewise, the Appellate 
Authority has brushed aside the rent 
receipts issued to the respondent and 
two other tenants including the tenant 
in the residential occupation of a portion 
of the ground-floor on the ground that 
the collection of rent has been made 
by different persons for the thre different 
tenants and that the son of the landlady 
was not a competent witness to give 
evidence regarding the collection of 
rents from Mallika with reference to 
her occupation of a portion in the ground- 
floor for residential purposes. The rent 
receipt book marked as Exhibit P-7 series 
commences from 1.4.1977 and runs upto 
1.8.1979. The counter-foils show that 
when the receipts of payment of rent 


are issued, the signature of the tenant 
paying the rent had been taken. Under 
Ex.P-/ series, three tenants, namely, 


the respondent herein, Mallika and Balasub- 
ramaniam had paid rents for the period 
aforesaid. It ıs true that with reference 
to the receipts issued to Mallika, the 
receipts bear not only the full signature 
of. the petitioner, but also the letters 
" A.. " apparently referring to Cfinna- 
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.kannammal, the landlady. Merely irom 
, this, ıt cannot be inferred that the receipts 
relating to Mallika alone are not reliable, 
when, the receipt book in ıts entirely 
contains the counter-foils with reference 
to ali the three tenants including the 
respondent who had paid ,the rents and 
- whose signatures had also been taken 
on the reverse of the counter-foils. It 
is significant that these receipts date 
from 1.4.1977 onwards, while the applica- 
tion for eviction had been filed only 
on 29.3.1979. It ıs difficult to believe 
that anticipating the initiation of eviction 
proceedings against the respondent herein 
in 1979, receipts for payment of rent 
by Mallika had been got up and issued 
to her hy the petitioner even from 1.4.1977. 
It is further significant that not even 
a suggestion was put to P.W.j to the 
effect that the receipts were got up. 
The Appellate Authority was, therefgre, 
In error in having discarded the receipts 
Exhibit P-7 series and those 
show that Mallika was ın occupation 
of a portion in the ground-floor for residen- 
tial purposes and had been paying rents 
to the petitioner at least from 1.4.1977 
onwards. The non-examination of Mallika 
is immaterial, for, the receipts under 
Exhibit P-7 series and the report of 
the Commissioner establish her tenancy. 
P.W.1 being the son of the _ petitioner 
who had issued the receipts is competent 
to speak to the issue of those receipts 
by his mother. The respondent has not 
gone intd the box to deny that there 
is no tenant of the name of Mallika in 
occupation of a residential portion in 
the ground-floor, Only ‘the brother of 
the respondent has given evidence and 
there ıs no knowing as to how he came 
to know that there is no tenant of the 
name of Mallika staying in the ground-floor. 
In any event, that is contrary to the 
documentary evidence in the shape of 
receipts Ex.P-7 series and cannot be 
accepted. On the other hand, the evidence 
of P.W.1 in the course of his cross-exami- 
nation at the instance of the respondent 
is to the effect that Mallika is a relation 
of theirs and that she resides with her 
two children in the ground-floor portion 
and she had been paying rents under 
Exhibit P-7 series. He has also denied 
-the suggestion that the petitioner ıs 


The Madras Law Journal Reports 


© 
receipts 


[1985 


in. occupation of a room in the ground- 
floor. Apart from this, there ıs the report 
of the Commissioner Exhibit C-1, which, 
in paragraph 7 clearly states that in 
the back portion a tenant by the name 
of Mallika Ammal ıs in occupation and 
that the portion under her occupation 
consists of a room measuring 11' x 8' 2" 
and a kitchen measuring 6' 6" x 9! 9" and 
a bath-room as well. The Commissioner 
also noticed photographs of some deities 
in the portion occupied by Mallika Ammal, 
intended for worship.. The Commissioner 
also noticed an oven with soot in the 
kitchen. Unfortunately, this part of the 
report of the Commissioner has been 
completely ignored by the Appellate 
Authority. Thus, the evidence available 
on record as well as an on the spot investi- 
gation by the Commissioner clearly esta- 
blish that Mallika is ın occupation of 
a portion in the ground-floor for residential 
purposes and has been paying rents to 
the landjady. The Appellate Authority 
had concluded that the tenancy of Mallika 
is a myth and, therefore, the petitioner 
is guilty of suppression and that would 
establish lack of bona fides. That  conclu- 
sion, as pointed out above, is opposed 
to the evidence on record and cannot, 
therefore, be sustained at all. The evidence 
clearly makes out that Mallika is a tenant 
in occupation of a residential portion 
in the ground-floor and there 1s, therefore, 
no suppression whatever by the landlady 
of the availability of a residential portion 
In the ground-floor. Therefore, the conclu- 
sion of the Appellate Authority that 
the application for eviction filed by the 
landlady lacked bona fides ıs erroneous and 
unsustainable. 


10. The bona fides of the requirement ıs 
made out by the evidence on record. 
P.W.l has stated in the course of his 
chief-examination that his mother, his 
brother, his sister Vijaya, her husband 
and their two children and himself are 
living in the rear portion of the first- 
floor consisting of three rooms and that 
the available accommodation 1s inadequate 
and insufficient. He has also stated that 
after the death of his father ın 1971, 
his sister and his brother-in-law continued 
to stay with them. There is no cross- 
examination at all by the respondent 
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with reference to this. Even in the cross 
examination ot R.W:l, he had admitted 
that there are many persons in the family 
of the petitioner and that he does not 
know the extent of accommodation availa- 
ble. It ıs significant that R.W.1 was 
unwilling to deny the number of members 
in the family of the petitioner as spoken 
to by P.W.l or the insufficiency and 
inadequacy of the available accommoda- 
tion. The unchallenged evidence of P.W.1 


shows that seven members of the family © 


of the petitioner including two children 
are obliged to use three rooms, one of 
which is exclusively used as a kitchen 
and the other as a pooja room, with 
the result that only one room ıs under 
the effective occupation of the members 
of the family of the petitioner and that 
room is found from paragraph 14 of 
the report of the Commissioner to be 
used as bed-room by the spn-in-law. 
Undoubtedly, therefore, there ıs nothing , 
wrong in the petitioner desirigg to have 
more comfortable and convenient accommo- 
dation for all the members’ of the family 
and in having come forward with an applica- 
tion for additional accommodation for 
residential purposes even with reference 
to the two rooms under the occupation 
of the respondent. The Appellate Authority 
was inclined to discountenance the claim 
of the petitioner that one of her daughters 
with her husband was residing with her 
on the ground that no ration card to 
substantiate the same has been produced. 
The non-production of a ration card ıs 
not very material. Earlier, the evidence 
given by P.W. with reference to the 
persons staying ın the residential portion 
with the petitioner has been referred 
to and that has not been challenged at 
all by the respondent and in such a situa- 
tion, it cannot be concluded that the 
daughter and son-in-law could only be 
casual visitors and for their accommoda- 
tion, the respondent cannot be evicted. 
It 1s true that there is no evidence with 
reference to the visit of relations and 
sammandhis of the petitioner, but even 
assuming that they regularly visit the 
petitioner, that would not be a ground 
for additional accommodation. Neverthe- 
less, having regard to the size of the 
family of the petitioner and the number 
of members comprised in it and _ taking 
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into account the insufficient and inadequate 
accommodation now available, the petitio- 
ner has clearly made out her genuine 
need for additional accommodation and 
that need ıs established to be bona fide 
as the existing accommodation is insuffi- 
cient for their comfortable living. The 
conclusion of the Appellate Authority" 
that the requirement of the petitioner 
lacks bona fides and that the existing 
accommodation cannot be held to be 
insufficient is, therefore, erroneous and 
cannot be sustained at all. 


Il. Lastly, the learned Advocate-General 
contended that nothing at all had been 
stated by the respondent on the question 
of relative hardship and, therefore, the 
proviso cannot be put against the petitio- 
ner to refuse an order of eviction in 
her favour. Attention was also drawn 
In this connection to the decision in Chiman- 
lal - Royachand Mehta v.  Doraiswami 
Ayyar, (1955) 1 M.L.3. (.N.) 68, to the 
effect that it was for the respondent 
to prove that the hardship will be so 
great that an order of eviction ought 
not to be granted. On the other hand, the 
learned Counsel for the respondent main- 
tained that the respondent would suffer 
great hardship in the event of his being 
evicted. 


12, The question of relative hardship 
relevant for consideration in accordance 
with the proviso to section 10 (3) (©) 
of the Act would properly arise only 
when the application for eviction under 
section 10@G)(c) of the Act for additional 
accommodation” is held to be maintainable. 
When such an application ıs dismissed 
as not maintainable, the Appellate Autho- 
rity has no jurisdiction to render a finding 
whether the hardship that might be caused 
to the tenant by granting the applica- 
tion would outweigh the advantage to 
the landlord (vide Associated Traders v. 
Abdul Hameed, 96 L.W. 566 : (1983) 2 
M.L.J. 538 : A.LR. 1984 Mad. 21. Despite 
this, towards the concluding portion of 
paragraph 9 of its order, the Appellate 
Authority, while holding that casual 
visits by relatives cannot be accepted 
as a sufficient ground for evicting the 
tenant, proceeded to state that in such 
a case the hardship to the tenant ewill 
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outweigh the advantage accruing to the 
landlady. No doubt, in paragraph 7 of 
the counter, the respondent has generally 
stated that the hardship caused to him 
will outweigh the advantage to the petitio- 
ner, as he had established his business 
and the area ıs also predominantly one 
‘meant for the conduct of the automobile 
business. The evidence of R.W.1 does 
not establish that any serious or great 
hardship would be caused to the respondent 
by an order for eviction being passed 
against him. It is not the case of the 
respondent that accommodation similar 
to the one now available to him 1s utterly 
impossible to be secured. The evidence 
of R.W.1 also does not make out that 
accommodation similiar to the one now 
with the respondent ıs not available any- 
where in the area in question. All that 
the respondent has to do is to be on 
the look-out for other similar accommodga- 
tion, which has not been stated to be 
unavailable in the locality. 
that the respondent may be obliged to 
pay slightly higher rent. But that cannot 
be considered to be such a great hardship 
of a kind on the respondent outweighing 
the advantage accruing to the petitioner 
by the passing of the order for eviction 
justifying the refusal of relief to the 
petitioner on the ground of relative hard- 
ship. 


13. Thus, on a careful consideration of 
all the facts and circumstances of the 
case, it fas to be held that the Appellate 
Authority was in error in holding that 
the application for eviction filed by the 
petitioner under section 4#0(3)(c) of the 
Act for additional accommodation for 
residential purposes was not maintainable 
and that the requirement of the petitio- 
ner was not bona fide and further that the 
relief should be declined to be given 
to the petitioner on the ground that 
the hardship to the respondent will out- 
weigh the advantages accruing to the 
petitioner by granting an order of eviction 
in her favour. Consequently, the order 
of the Appellate Authority ts set aside 
and that of the Rent Controller is restored. 
The Civil Revision Petition ıs allowed 
with costs throughout. 


17.6.1985 RATNAM, J. 


It may be,’ 
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The learned Counsel for the respondent 
prays that the respondent may be granted 
some time to vacate and hand over vacant 
possession of the premises in his occupa- 
tion to the petitioner and the learned 
Counsel for the petitioner has no objection 
to grant three months time to the respon- 
dent for doing so. Accordingly, the respon- 
dent is granted three months time from 
this day to vacate and hand over vacant 
possession of the premises in his occupa- 
tion to the petitioner, but this will be 
subject to the condition that the respondent 
should file an unconditional, affidavit 
of undertaking to that effect before 
this Court within ten days from _ this 
day, failing which the order of eviction 
can be put into execution forthwith. 


R.S. Petition allowed. 


IN THE HIGH COURT OF JUDICATURE 
AT MADRAS. 


Present:- K.M. Natarajan, J. 


*Civil Revision Petition No. 4058 of 1982. 
10th July, 1985. 


K.Mohideen Sahib 


Petitioner* 
Ve 
Theodre Samuel Respondent 


Tamil Nadu Buildings (Lease and Rent 
Control) Act (18 of 1960) as amended 
by Act (XXIII of 1973), section 10 (2) (1) - 
Wiuful default - Failure to resort to the 
procedures laid down wm section 8 (1) 
to (5) would not constitute wilful default. 


Held: In the instant case in view of 
the fact that the petiticner had sent 
the rent by money order and that the 
same was refused by the landlord repea- 
tedly and in view of the fact that he 
has issued a notice calling upon the respon- 
dent to specify the name of the bank 
into which the rent has to be deposited 
and immediately after receipt of the 
notice, he deposited the entire arrears, 
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it cannot be said that the petitioner 
has committed wilful default in payment 
of rent. Both the Courts below have 
not properly appreciated the principles 
enunciated by the Supreme Court in 
Sundaram Pillai v. Pattabiraman, (1985) 98 
L.W. 49 : (1985) 1 S.C.C. 591 : ALR. 
1985 S.C. 582, to the facts of the instant 
case and the same has resulted in the 
order of eviction. The order of eviction 
passed by the authorities below 1s not 
sustainable and 1s liable to be set aside. 

[Para. 5] 


Cases referred to:- 


A.Soundarapandian Nadar v. A.S.Madaswamy 
Mudaliar, (1982) 95 L.W. 107; S.Sundaram 
Pillai v. V.R. Pattabiraman, (1985) 98 L.W. 
49 3 (1985) 1 S.C.C. 591 AIR. 1985 
S.C. 582. 

Petition under section 25 of the Tamıb 
Nadu Buildings (Lease and R&nt Control) 
Act (18 of 1960) as amended> by Act 
(XXIII of 1973) praying the High Court 
to revise the order of the Court of the 
Small Causes (VI Judge), Madras dated 
30.7.1982 made in R.C.A.No.454/82 (H.R.C. 


No.3687/81 of Court of Small Causes 
XI Judge, Madras). 

The Court delivered the following 
JUDGMENT:- The unsuccessful tenant 
is the petitioner. The respondent herein 
filed a petition for eviction under section 
10 (2) @) of the Tamil Nadu Buildings 
(Lease and Rent Control) Act (18 of 
1960), for eviction of the petitioner 
herein, on the ground of wilful default. 


The case of the respondent ıs that he 
let out the ,petition-mentioned! premises 
to the petitioner on a monthly rent of 
Rs.75/- and that the petitioner has not 
paid rent from January, 1981 onwards 
and thus has committed wilful default 
in payment of rent for the period from 
January 1981 to June, 1981. It ıs further 
alleged that the petitioner in order to 
cover up his default caused a _ notice 
dated 20.6.1981 to be issued to the respon- 
dent, on false and untenable grounds calling 
upon the respondent to specify a Bank 
in which the rents have to be deposited. 
In reply, the respondent directed the 
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petitioner to deposit the rents ın the 
Current Account in the Grindlays Bank, 
N.S.C. Bose Road. But the petitioner 
has not chosen to deposit the rent in the 
Bank. The petitioner herein contended 
that he has been regularly paying rent, 
that it was the respondent who refused 
to receive rent, that the respondent 
refused to receive the rent sent by money 
order and that thereafter the petitioner 
sent a notice to the respondent calling 
upon him to specify bank. The petitioner 
has not received the reply notice dated 
4.7.1981 alleged to have been sent by 
the respondent. He has further alleged 
that the respondent had previously filed 
an application for eviction on the ground 
of sub-letting and he was unsuccessful 
both before the Rent Controller as well 
as the Appellate Authority and the appeal 
was disposed of in H.R.A.No.1275 of 1979. 
The respondent has also filed a revision- 
petition against that order contending 
that the rent is not at Rs.75/- and he: 
claimed rent at Rs.150/- from the petitio- 
ner. and the same ıs pending; as such, 
he is not entitled to file a petition for 
eviction on the ground of wulful default. 
According to the petitioner, he has deposi- 
ted the entire arrears of Rs.525/- on 
the first date of hearing. On the sae 
of the respondent landlord, he was exami- 
ned as P.W.1 and Exhibits P-l to P-5 
were marked. On the side of the petitioner- 
tenant, he himself was examined as R.W.]1 


and Exhibit R-1l series were marked. 
The learned Rent Controller held that 
the respondent herein hās established 
the wilful default in payment of rent 
and consequently he ordered eviction. 


On appeal, the learned Appellate Authori- 
ty confirmed the said order. Hence the 
aggrieved tenant has preferred this revision. 


2. Learned Counsel for the petitioner 
mainly contended that since the respondent 
refused to receive the rent sent by money 
order, the petitioner sent a notice to 
the respondent calling upon him to specify 
the name of the bank in which he could 
deposit the rent, that the alleged reply 
notice was not received, that he deposited 
the arrears on the first date of hearing, 
that his failure to resort to the procee- 
dings under section 8 of the Act „would 
not constitute a ground of wilful default 
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and that in any view in the circumstances 
of the case the default cannot be ccnstrued 
as wilful in view of the principes laid 
down by the Supreme Court in the latest 
pronouncement. According to the learned 
Counsel for the petitioner, the petitioner 
ıs aged about 80 years and that both 
-the authorities had not properly interpreted 
the meaning of wilful default with refe- 
rence to the facts of the case. 


3. The only question to be considered 
in this revision ıs whether on the facts 
of the case the petitioner has committed 
wilful default in payment of rent and 
whether the order passed by the learned 
Appellate Authority is liable to be set 
aside. ° 


4. It is the admitted case of both the 
parties that the respondent herein has 
filed a petition for eviction on the ground 
of sub-letting and the same was dismissed. 
, He preferred an appeal H.R.A.No.1275 
of 1979 and the same was dismissed. 
In the above proceedings, the respondent 
contended that the rate of rent was 
Rs.150/-. But, ıt was held that the rate 
of rent was only Rs.75/- per month. 
The respondent has filed a revision against 
the order passed by the Appellate Autho- 
rity arid the same is pending. It is establi- 
shed that the petitioner has sent rent 
by money order from January 1981 onwards 
and that the respondent has refused to 
receive the same. It is only the petitioner 
who has issued a notice under Exhibit 
P-1 on 20.6.1981 calling upon the respon- 
dent to specify the name, of the bank 
for depositing the rent in the account 
of the respondent. But even though the 
respondent contended that he sent a 
reply under Exhibit P-2 to the petitioner, 
ıt was held by the Rent Controller and 
the Appellate Authority that ıt was not 
established that “the said notice was 
served on the “petitioner. The petitioner 
has produced Exhibit R-1 series to show 
that he had sent rent by money order 
for the disputed period. Even in Exhibit 
P-l notice he has mentioned about the 
fact of sending the rent for January, 
February and March 1981 by money order 
and the respondent refusing to receive 
the same. 

Je THe learned Rent Controller as well as 
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the learned Appellate Authority have 
arrived at a finding of wilful default 
on the ground that even though the petitio- 
ner has not been served with the reply 
notice Ex.P-2, he ought to have resorted 
to the procedure contemplated under 
section 8 (5) of the Tamil Nadu Buildings 
(Lease and Rent Control) Act and remitted 
the rent in Court and further there 1s 
no concrete evidence to show that the 
petitioner sent rent by money order 
for April, May and June 1981 and as 
such ıt 1s a case of wilful default on the 
part .of the petitioner. It 1s seen from 
the judgments of the Courts below that 
the last leaf of Exhibit P-1 series shows 
that a sum of Rs.150/-~ was sent and the 
date is not legible and-as such both the 
Courts have come to the conclusion that 
the petitioner has not established conclu- 
sively that he had sent rent for the later 
period of* April, May and June 1981 also 
eby money order. In the instant case, 
admittedly * the petitioner has paid the 
entire arrears for the petition-mentioned 
default period even on the first hearing 
date. Learned “Counsel for the petitioner 
drew my attention to the decision reported 
in Soundarapandian Nadar v. <A.S.Mada- 
swamy Mudaliar, (1982) 95 L.W. 107, 
wherein Singaravelu, J., held that the 
procedure prescribed under section 8 
(2) of the Act 1s only optional and not 
mandatory and the non-adoption of the 
procedure does not constitute’ wilful 
default. In the above quoted case, the 
rent sent by money order was repeatedly 
refused -by the landlord and thereupon 
the tenant. deposited the rent ın bank 
account opened in his name. Yet another 
decision brought to my notice 1s Abdul Ma- 
jeeth v. Masiammal, 1981 T.L.N.J. 315, 
wherein Sengottuvelan, J. held that 
there 1s absolutely nothing in the provisions 
as to where the amount has to be deposited 
and no procedure has been contemplated 
and as such the failure to adopt the 
procedure under section 8 (5) would not 
constitute wilful default. On the- other 
hand, the learned Counsel for the respon- 
dent drew my attention to the decision 
reported in Marudachala Udayar v. Dhan- 
dapani, (1980) 1 M.L.J. 169, and submitted 
that the failure to resort to section 8 
(1) to (6) would constitute wilful default. 
The facts involved in the said case are 
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quite different and in the above quoted 
case it was held by Nainar Sundaram, J., 
that in the absence of proof of payment 
of rents, it will not be in consonance 
with the provisions of the Act to presume 
that the tenant must have paid the rents 
and the landlord must have declined 
to issue the receipts. In the circumstances, 
it was held that the tenant cannot be 
heard to say that the landlord never 
issued receipts for the payment of rents 
and the Court cannot ignore the implica- 
tions of section 8 and assess the contro- 
versy without reference to such implication. 
I am in entire agreement with the view 
expressed by Singaravelu, J., and Sengottu- 


velan, J., in the above quoted cases 
regarding the failure to resort to the 
procedure contemplated under section 


8 (5). Learned Counsel for the petitioner 
brought to my notice to latest decision 
rendered by the Supreme Court in Sundaram 
Pillai S. v. V.R. Pattabiraman, (1985) 98 
LW. 49 : (1985) 1 S.C.C. 5961 : ALR. 
1985 S.C. 582, on the question of wilful 
default. Their Lordships of the Supreme 
Court held: 


'Thus, consensus of the meaning of the 
words ‘wilful default’ appears to indicate 
that default in order to be wilful must 
be intentional, deliberate, calculated 
and conscious, will full knowledge of 
legal consequences flowing therefrom. 
Taking for instance a case where a 
tenant commits default after default 
despite oral demands or _ reminders 
and fails to pay the rent without any 
just or lawful cause, it cannot be said 
that he ıs not guilty of wilful default 
because such a course of conduci manı- 
festly amounts to wilful default as 
contemplated either by the Act or 
by other Acts referred to above." 


In the light of the principles laid down 
In the above quoted decisions, it cannot 
be said that the petitioner has committed 
wilful default in payment of rent. I find 
much force in the contention of the 
learned Counsel for the petitioner. In 
view of the fact that the petitioner 
had sent the rent by money order and 
that the same was refused by the landlord 
repeatedly and in view of the fact that 
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he has issued a notice calling upon the 
respondent to specify the name of the 
bank into which the rent has to be deposi- 
ted and immediately after receipt of 
the notice, he deposited the entire arrears, 
ıt cannot be said that the petitioner 
has committed wilful default ın payment}. 
of rent. Both the Courts below have 
not properly appreciated the principles 
enunciated by Their Lordships ın the 
latest Supreme Court case to the facts 
of the instant case and the same has 
resulted in the order of eviction. For 
the reasons already set out I am of 
the view that the order of eviction passed 
by the authorities below ts not sustainable 
and is lable to be set aside, r 
6. In the result, the revision is allowed, 
the order of both the authorities below 
is set aside and the eviction petition 
is dismissed. No order as to costs. 


R.S. Petition allowed. 


N 


IN THE HIGH COURT OF JUDICATURE 
AT MADRAS. 


Present:- S.A. Kader, J. 


*C.R.P.No. 3183 of 1985, 
12th SeptemBer, 1985. 


A. John ` Petitioner* 
Ve 

Bhumgara Respondent. 
Tamil Nadu Buildings (Lease and Rent 


Control) Act (18 of 1960) as amended 
by Act (XXII of 1973), section 11 (3) 
and (4) - Scope and applicability. 


On the question whether before passing’ 
an order of eviction under section 1] 
(4) of Act 18 of 1960 the Rent Controller 
must have held an enquiry under section 
11 (@) and fixed the arrears of rent. 


Held: It ıs not tn all cases that an onder 
under section 11 (4) of Act 18 of [960 


358 


must be preceded by an order under 
section J}1 (3) of Act. If the tenant denies 
that he is in arrears of any rent it will 
be necessary for the Rent Controller 
to go into the question and pass an order 
under section 11 (3) of the Act as to 
. whether the tenant “is in arrears of rent 
and fix the amount. When the tenant 
admits that he is in arrears of rent, 
though not to the extent claimed by 
the landiord, he ıs bound to deposit into 
Court or pay the admitted arrears, ıf 
he wants to contest the claim as laid 
down under section 11 (1) of the Act. 
Any default on the part of the tenant 
to pay or deposit the admitted arrears 
automagically attracts tr provisions 
of section 11 (4) of the Act nd disenti- 
tle him to contest the action and the 
Court ıs bound to pass an order ,directing 
him to vacate the premises and put the 
landlord in possession. [Para. 6] 


T.R. Rajagopalan, for Petitioner. 


The Court made the following 


ORDER:- The revision petition arises out of 
the order of the District Judge, Nilgiris 
at Uthagamandalam and the Appellate 
Authority under the Tamil Nadu Buildings 


(Lease and Rent Control) Act ın C.A.No. 
165 of 1984, confirming ihe order of 
the Rent Controller (District Munsif) 
of Coonoor in R.C.O.P.No.445 of 1984. 
The aggrieved tenant ıs the revision 
petitioner. 


2. The respondent herein %s the landlady 
of the scheduled premises tenanted to 
the revision petitioner on a monthly 
rental of Rs.l20/- as per the Gregorian 
calendar. According to the respondent- 
landlady the rev ton _ petitioner-tenant 
defaulted in the payment of rent from 
1.4.1980 till 31.2.1981 and the arrears 
amounted to Rs.2,04.;- at the time’ of 
the filing of the application for eviction. 
The default ıs wilful and hence the peti- 
tion. 


3. The revision petitioner-tenant contended 
that he had paid the rent upto the end 
of July 1980. According to him, the land- 
lady was notin the habit of issuing receipts 
and the rent was being paid only in a 
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lump sum. 
default. 


Hence, there was no wilful 


& During the pendency of the application 
before the Rent Controller, the learned 
Rent Controller on 1.9.1984 passed an 
order directing the tenant to pay the 
arrears of rent on or before 
28.9.1984. The revision petitioner-tenant 
did not pay as directed and hence on 
29.9.1984 the Rent Controller passed 
an order of eviction, presumably under 
section 11 (4) of the Tamil Nadu Buildings 
(Lease and Rent Control) Act. Aggrieved 
thereby the tenant preferred an appeal 
before the Appellate Authority in R.C.A. 
No.165 of 1984. The Appellate Authority 
confirmed the order of eviction. Hence, 
this revision petition. 


5. There, is no dispute about the quantum 


, of rent payable per month. The dispute 


is only regarding the period of arrears. 
According to the itandlady the revision 
petitioner-tenant was in arrear of rent 
from 1.4.1980, while the tenant contended 
that he has in arrear only from August 
1980. The Rent Controller has, therefore, 
directed the tenant to pay the admitted 
arrears of rent Le. arrears due from 
August, 1980. The tenant did not comply 
with this order and hence the Rent Control- 
ler has passed an order of eviction. 


6. It 1s contended for the revision petitioner 
that the Rent Controller has not made 
an enquiry under section 11 (3) of the 
Act and determined the arrears of rent 
payable by the tenant and hence he had 
no power to pass order under section 
li (Œ) of the Act. This contention 1s 
totally untenable. It is not ın all cases 
that an order under section 11 @) must 
be preceded by an order under section 
11 (3) of the Act. If the tenant denies 
that he ıs in arrears of any rent, ıt will 
be necessary for the Rent Controller 
to go into the question and pass an order 
under section 11 (3) of the Act as to 
whether the tenant is in arrears of rent 
and fix the amount. When the tenant 
admits that he ıs in arrears of rent, 
though not to the extent claimed by 
the landlord, he ıs bound to deposit into 
Court or pay the admitted arrears, if 
he wants to contest the claim as laid 
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down under section 11 (1) of the Act. 
Any default on the part of the tenant 
to pay or deposit the admitted arrears 
automatically attracts the provisions 
of section 11 (4) of the Act and disentitles 
tm to contest the action and the Court 
is bound to pass an order directing him 
to vacate the premises and put the landlord 
In possession. 


7. In the instant case admittedly the 
tenant was tn arrears of rent from August, 
1980. The Rent Controller granted the 
tenant time to pay the admitted arrears 
of rent. But the tenant has spurned the 
offer. Consequently the Rent Controller 
has passed an order under section 1144) 
of the Act and directed eviction. The 
District Judge and Appellate Authority 
has rightly confirmed the order of the 
Rent Controller. I find no error of jurisdic- 
tion, incorrectness, illegality or impro- 
priety in the orders of the lower authori- 
ties. 


8. In the result, the 


fails and is dismissed. 


revision *petition 


9. The learned Counsel for the petitioner 
prays for three months' time to vacate 
the premises. Three months' time ıs 
granted on condition that the revision 
petitioner files into the Court of the 
Rent Controller an affidavit within a 
week from this date undertaking to vacate 
the premises on the expiry of the three 
months' time, failing which the landlady 
is entitled to execute the order of eviction 
forthwith. 


R.S. Petition dismissed. 
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IN THE HIGH COURT OF JUDICATURE 
AT MADRAS 


Present:- K.Venkataswamy, J. 


*W.P.Nos. 1598 & 6703 of 1984/W.P.No. 
1561 of 1984. 14th May, 1985. 


S. Varadarajan .Petitioner* 


Ve i 


The Special Officer, T.U.C.S. Ltd., Mad- 
ras~5 and others Respondents. 


(A) Tamil Nadu Co-operative Societies Act 
(53 of 1961), section 72 - Special Officer 
appointed under Is a public authority - 
His order of dismissal against an emplo 
yee - Writ petition challenging the validity 
of that order ts mamtainable. 


(B) Constitution of India (1950), Article 226. 


A writ petition challenging the validity 
of an order passed by a Special Officer 
appointed under section 72 of the Tamil 
Nadu Co-operative Societies Act, dismissing 
an employee ıs maintainable. l 


P. Kannan v. Office of 
of Sugars, Madras, 1984 Writ 
distinguished. 


Director 
LR. 152, 


the 


Cases referred to:- 


P.Kannan v. Office of the wirector of 
Sugars, Madras, 1984 Writ L.R. 152; 
Madan Mohan Sengupta v. State of West 
Bengal, (1966) 12 P.LR. 30 : ALR. 
1966 Cal. 233; Ajay Hasia v.Khalid Mupnb, 
(1981) 1 S.C.C. 722 : (1981) 2 S.C.R. 
79: ALR. 1981 S.C. 487. 


D. Murugesan, for Petitioner. 


G. Viswanathan, for Respondent No.l. 


The Court made the following 


ORDER:- These two writ petitions are 
filed by the same individual questioning 


initially a show cause notice issued by 
the first respondent in W.P.No.1598 
of 1984 and subsequently questioning 


Me) 
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the order of dismissal by the respondent 
in W.P.No. 6703 of 1984. 


2. As the matter relates to the same 
individual and the facts are also common, 
these two writ petitions are dealt with 
by this common order. 


3. The brief facts leading to the filing 
of these writ petitions are the following: 
The petitioner, at the time of the issue 
of show cause notice was working as 
Supervisor in the Triplicane Urban Co- 
operative Society Limited, Madras-5, 
hereinafter called the '‘TUCS'. A show 
cause notice on 15th June, 1983 was 
issued calling upon ‘the petitioner to 
explain «he charges set out_in the show 
cause notice within seven days from 
the date of its receipt. The charges 
levelled against the petitioner along 
with three others were: ë 


l. that they issued rationed commodities 
in excess against the limit fixed in 
the billss 


2. The A register number and the card 
number were not noted in the bills; 


3. non-maintenance of registers while 
they were working in the Luz Mını 
Supermarket. 


To this show cause notice the petitioner 
replied on 6th July, 1983 that he being 
a Sales Supervisor, has nothing to do 
with the charges and ıt ts the Accountant 
who ıs answerable for the charges. An 
enquiry was conducted and the Enquiry 
Officer, namely, Co-operative Sub-Regis- 
trar, submitted his report. The Enquiry 
Officer found that ali the charge-sheeted 
employees are responsible for the charges 
levelled against them and he also held 
all the charges «proved. Based on the 
report of the Enquiry Officer, the first 
respondent in W.P.No.1598 of 1984 issued 
a second show cause notice on llth Feb- 
ruary, 1984 calling upon the _ petitioner 
to show cause why he should not be dismi- 
ssed from service. On receipt of the 
second show cause notice, the petitroner, 
aggrieved by that, filed W.P.No.1598 
of 1984 and obtained an order of interim 
stay. of all further proceedings. Final 


orders in W.M.P.Nos. 2461 and 9562 of 
1984 were passed on 20th June, 1984 
vacating the interim stay, initially granted 
and while vacating the interim stay, 
S.Natarajan, J., observed that the petitioner 
has got to meet the show cause notice 
and if his representation is not accepted 
and if he ıs aggrieved with the orders 
passed against him, the petitioner can 
then seek the interference of this Court 
to examine the merits of the case. A 
copy of this order seems to have been 
given subsequent to 23rd June, 1984. 
But on 2Ist June, 1984, the first respondent 
passed final orders dismissing the petitio- 
ner from service which made the petitioner 
file W.P.No. 6703 of 1984 challenging 
the order of dismissal. 


4& Mr. G.Viswanathan, learned Counsel 
appearing for the first respondent raised 
a preliminary objection as to the maintain- 
ability of the writ petition against the 
first respqndent whose orders are under 
challenge. He places reliance on a recent 
judgment of this Court reported in P.Kan- 
nan v. Office of the Director of Sugars, 
Madras, 1984 Writ L.R. 152, wherein 
Ratnavel Pandian, J., has held that a 
writ against a co-operative society cannot 
be granted. As against this, Mr. Murugesan, 
learned Counsel appearing for the petitio- 
ner, contended that the TUCS stands 
on a different footing as it ıs controlled 
by Government and 85 per cent of the 
shares are held by Government and he 
also pointed out various by-laws of the 
TUCS to support his stand. He also relied 
on a judgment of the Calcutta High Court 
in Madan Mohan Sengupta v. State of 
West Bengal, (1966) 12 F.L.R. 30 : ALR. 
1966 Cal. 23, and a Division Bench judg- 
ment of this Court against the very same 
TUCS. He placed reliance on a judgment 
of the Supreme Court inAjay Hosta 
v. Khalid Munb, (1981) 1 S.C.C. 722 : 
(1981) 2 S.C.R. 79 : ALR. 1981 S.C. 
487. The Division Bench judgment of 
this Court, in Writ Appeal No. 74 of 
1970, dated 13th November, 1973, seems 
to be directly ın point and that being 
a case relating to the very same TUCS 
it is binding_on me. The Division Bench 
judgment reads as follows: 


"Though the learned Judge found that 


I1] 


the disposal of the appeal by the self- 
same officer who had passed the order 
of dismissal was contrary to the principles 
of natural justice, he took the view 
that the Special Officer of the Trph- 
cane Urban Co-operative Society Ltd., 
appointed under section 72 of the Tamil 
Nadu Co-operative Societies Act, 1961, 
was not a public authority whose order 
should be quashed. We are unable to 
concur in this view. The Special Officer 
1s one appointed under section 72 and 
as such, he ts a statutory officer and, 
therefore, he should be regarded as 
a public authority. Apart from that, 
Article 226 of the Constitution ıs not 
confined to issue of writs only to a 
public authority. The power extends 
also to issue directions to any person. 
That being so, the appeal ıs allowed. 
The result ıs, the Board of Durectors 
will dispose of the appellant's appeal, 
petition afresh and in accordance with 
law. No costs. The appeal wall be disposed 
of by the Board of Duirectors within 
two months from the receipt of a certi- 
fied copy of the order." 


In view of the Division Bench judgment 
relating to the very same co-operative 
society reliance cannot be placed on 
the judgment of the learned single Judge in 
P.Kannan v. Office of the Director of 
Sugars, Madras, 1984 Writ L.R. 152. 
I, therefore, proceed to consider the 
cases on merits. 


5. In the second show cause notice against 
which W.P.No.1598 `of 1984 has been 
filed, it 1s stated as follows: 


"As a Sales Supervisor, Thiru S.Varada- 
rajan has to exercise proper control 
over the staff for running the branch 
without any complaint. Had he exercised 
due control over the staff, this sort 
of complaints would have been avoided. 
It is clear that he was not vigilant 
in his duties and totally indifferent 
in the day-to-day affairs of the branch. ... 


He has failed in his duties to have 
an effective supervision and thus helped 
to commit serious offences in the distri- 
bution of controlled commodities which 
have been found out by Civil Supplies 
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Department, which tarnished the fair 
name of the society. These acts were 
done with his knowledge. Violation 
of regulation governing the issue of 
controlled commodities 18 a serious 
offence under items Nos. 4, 26 and 
29 of the omissions and commissions 
as per the Special Bye-laws relating 
to the service conditions of the employees 
framed by the Society for which the 
employees can be suspended and/or 
dismissed." 


The contention ıs that the charge was 
one thing and the findings are different. 
On the basis of the findings, the petitioner 
cannot be held responsible for the charge. 
The petitioner was not given dh opportu- 
nityy he was not called to show cause 
against his alleged failure to have an 
effectave supervision which allegedly 
helped to commit. serious offences in 
the distribution of controlled commodi- 
ties, etc. As could be seen from the 
second show cause notice itself, the 
petitioner was not held directly responsi- 
ble for the various charges levelled against 
the petitioner and three others. On the 
other hand, findings. were given against 
the petitioner on the basis of some other 
material for which the petitioner was 
not given any opportunity. In _ similar 
circumstances, Ramanuam, J., in W.P. 
Nos.1418, 1815 and 1816 of 1984 (order 
dated 23rd January, 1985), has quashed 
the show cause notice itsel# and that 
decision ıs pressed into service by the 
learned Counsel for the’ petitioner./ In 
that case, she learned Judge observed 
as follows: 


Thus the Enquiry Officer himself has 
found that the srx -charges actually 
levelled against the above two petitioners 
have not been proved but they are 
found guilty of abetment and collusion 
with Govindaswami. But it 1s significant 
to note that there is no charge relating 
to abetment and collusion. - Therefore, 
once the six charges levelled against 
them have been held not proved on 
the basis of the evidence, they cannot 
be proceeded against” unless a fresh 
or separate charge of collusion and 
abetment ıs levelled against therm . and 
they are given opportunity to disprove 
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the said charge. None of the six charges “9, For all these reasons, the writ petitions 


levelled against them contains an allega- 
tion of collusion and abetment. Then, 
if they are to be held guilty of abetment 
and collusion, there should be a specific 
charge ın that respect and _ without 
such a specific charge and an enquiry 
on such a charge, they cannot be held 
- guilty of a charge of collusion and 
abetment." 


6. Applying the above principles to the 
facts of this case, ıt can be safely held 
that there 1s no charge against the petitio- 
ner of ineffective supervision which helped 
to commit serious offences in the distri- 
bution of controlled commodities. There- 
fore, the second show cause notice 1s 
not sustamable. 


7. Mr. G. Viswanathan, learned Counsel 
appearing for the first respondente submi- 
tted that the issue of the second show- 
cause notice itself was unnecessary and 
therefore, even without that the first 
respondent can proceed with the matter. 
But the first respondent having issued 
the second show cause notice and when 
it 1s found that there 1s no finding against 
the petitioner which has direct relevance 
with the charges already framed, it is 
not open to the first respondent now 
to contend that the petitioner can be 
proceeded with further. 


8. As noticed earlier, the interim stay 
granted pending disposal of W.P.No.1598 
of 1984 was vacated on 20th June, 1984. 
Even before the order could be received, 
the respondent in W.P. No703 of 1984 
passed final orders dismissing the petitio- 
ner from service. The petitioner challenges 
the order of dismissal on the grounds 
that ıt was passed in utter violation 
of the principles of natural justice, that 
the respondent was biased against the 
petitioner and that, in any event, the 
findings have no relevance to the charges 
framed against the petitioner and therefore, 
the order of dismissal cannot be sustained. 
In the light of the earlier discussions 
to hold that the second show cause notice 
itself is liable to be quashed, the order 
of dismissal passed on the basis of the 
second show cause notice also will have 
to go» 


Director, Prabhat Kamal 


are allowed. No costs. 


R.S. Petitions allowed. 


IN THE HIGH 
AT MADRAS 


COURT OF JUDICATURE 


(Special Original Jurisdiction) 
Present:- V. Ratnam, J. 


*Writ Petition No. 9777 of 1984. 
llth February, 1985. 


Delhi Properties 


and Building Society 
(Pyt.) Ltd., 


Madras, represented by its 
Petitioner* 


Ve : Ld 


The Assistant Commissioner of Urban 
Land Tax (Egmore), Madras-29 and another 
Respondents. 


(A) Tamil Nadu Urban Land Tax Act (12 
of 1966), section 19 - Transfer of urban 
land by the petitioner - Application for 
exemption under Tamil Nadu Urban Land 
Ceiling Act, 1978 - Pendency of applica- 
tion with the authorities - Details of 
transfer furnished by the transferor and 
transferee requesting re-assessment - 
Particulars filed by the petitioner retur- 
ned - Petitioner directed to renew request 
after the‘disposal of the exemption applica- 
tion - Petitioner however assessed as on the 
same holding as at the beginning - Trans- 
fers effected by the petitioner not taken 
into consideration - Assessment to Urban 
Land Tax quashed. 


(B) Tamil Nadu Urban Land (Ceiling and 
Regulation) Act, 1978 - Exemption provisions, 


(C) Constitution of India (1950), Article 
226. 


The pendency of an application for claiming 
an exemption is not really very relevant 
and cannot be used to throw out a reasona- 


II] Delhi Properties and Building Socy. (P.) Ltd. v. Asst. Commr. of U.L.T. 
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blé request made by the petitioner for 
re-assessment of the urban land tax after 
giving effect to the transfers effected 
by it in the course of subsequent years. 
The attitude of the authorities in continu- 
ing to assess the petitioner for urban 
land tax on the same holding as at the 
beginning without recognising transfers 
effected by the petitioner is not only 
un-reasonable but is totally un-supportable 
under the provisions of the Act; the 
petitioner has been made to pay almost 
a penalty for having conformed to the 


requirements of the provisions of the 
Act and the rules thereunder. Under 
these circumstances, the assessments 


made on the petitioner for faslis 1388 
tœ 1394 cannot be sustained and have 
to be quashed. - [Para. 4] 


In this case the authorities below have 
proceeded to adopt a method and manner 
of assessment which 1s alien to the provi- 
sions of the Act and have actually assessed 
the petitioner for several years ın relation 
to urban land not used by it. The respon- 
dent cannot fail to perform their statutory 
duty and at the same time say that the 
petitioner cannot approach this Court 
for remedying the wrong done. It has 
further to be borne in mind that the 
assessments made _ with reference to 
property not belonging to the petitioner 
are wholly illegal and without jurisdiction 
and not in conformity at all with the 
provisions of the Act and the petitioner 
cannot be told that even under those 
circumstance the High Court will not 
exercise its discretion ın ıts favour. 

[Para. 5] 


` 


The rule msi was made absolute and 


the writ petition was allowed. 


Petition under Article 226 of the Constitu- 
tion of India, praying that in the circum- 
stances stated therein, and ın the affidavit 
filed therewith the High Court will be 
pleased to issue a writ of certiorari calling 
for the records of the Ist respondent 
relating to assessment of Urban Land 
Tax bearing R.S.No.1632/6 part and 1632/13 
part in Egmore village in Assessment 
No.4/BK 52 Egmore, dated 15.12.77 and 
quash the same in’ so far as ıt relates 
to the assessment years faslı 1388 onwards. 


K. Radhakrishnan, for Petitioner. 


R. Lokapriya, Govt. Advocate (Taxes), 


for Respondents. 
The Court made the following 


ORDER:- In this writ petition, the petitio- 
ner, which 1s a private limited company, 
has prayed for the issue of a writ ,of 
certiorari or other appropriate writ calling 
for the records of the first respondent 
relating to the assessment to urban land 
tax with reference to R.S..No.1632/6 
part and R.S.No. 1632/13 part in Egmore 
village in Assessment No. 4/BK 52 
Egmore, dated 15.12.1977 and quash 
the same in so far as it relateg to faslis 
1388 to 1394. Originally the petitioner 
owned for purposes of development and 
sale ag extent of 30 grounds comprised 
in Survey No.1632/4 re-numbered as 
Survey Nos.1632/13 and 1632/6 in Egmore 
having purchased the same under sale 
deed dated 28.4.1972. While developing 
portions of the extent so owned by the 
petitioner, the petitioner did so in stages 
utilising separate portions of the land 
owned by it. The first stage was the 
formation and the sale of flats in a portion 
of about 5 grounds and 1800 sq.ft. known 
as "Chesney Nilgiris". The second and 
the third stages were designated as "Ches- 
ney West" and "Chesney Estate" respec- 
tively. In so far as Chesney Nilgiris ıs 
concerned, the petitioner sold the flats 
standing over an extent of 5 grounds 
and 1800 sq.ft. to about 33 persons during 
1973-74 and particulars of the purchasers 
were also furnished to the first respondent 
herein. In the Chesney West Project, 
the petitioner had dealt with and disposed 
of an area admeasuring 6 grounds and 
1600 sq.ft. By an order No.31/BK 54 
dated 15.12.1977, the first respondent 
determined an extent of 5 grounds and 
1800 sq.ft. as land available in Chesney 
Nilgiris and made an assessment ın the 
name of the petitioner and 19 other 
persons who had purchased undivided 
interest in the total extent during 1974-75. 
The remaining extent of 23 grounds and 
465 sqft. was fixed to be the holding 
of the petitioner and by order No. NC 
4/BK 52 dated 15.12.1977 the first respon- 


adent determined that a sum of Rs.10,175/- 
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ıs payable by the petitioner as urban 
land tax. Subsequently, on 15.10.1979 
the petitioner submitted to the first 


respondent in the prescribed form No.35 
the particulars for the sale of 6 grounds 
and 1600 sq.ft. comprised in Chesney 
West. This was followed up by the petitio- 
ner by letter, dated 15.10.1979 requesting 
the first respondent to make the assessment 
after giving effect to the sale in respect 
of which particulars had been furnished 
by the petitioner. Meanwhile the petitioner 
had paid urban land tax upto faslı 1388. 
Despite the fact that the petitioner 
had furnished the particulars of the land 
sold by it and had requested the concerned 
authorities to make the assessment in 
accordance therewith, ın respect of faslı 
1389, on 1.2.1980, the second respondent 
made a demand for a sum of Rs.!0,173/- 
in accordance with the order dated 15.12.77 
‘for an extent of 23 grounds and 465 
sq.ft. The petitioner wrote a letter on 
6.10.1980 to the effect that it was holding 
only an extent of 17 grounds and 1400 
sq.ft. and that there was also an excess 
holding under the Urban, Land Ceiling 
Act and further that that land was being, 
held by the petitioner. Along with that 
letter, the petitioner also enclosed a 
list containing the names of persons 
in whose favour it had transferred the 
property as well as the other details 
of the documents under which the transfers 
were effected to about 20 persons. In 
response to this, the first respondent 
by letter L.Dis. B1/RR.50/80, dated 28.4.81 
wrote to the petitioner referring to the 
application filed by the petitioner - on 
22.12.1979 for * making the assessment 
after excluding the lands soldeand stating 
that the application might be renewed 
after the disposal of the application 
filed by the petitioner claiming exemption 
under the Tamil Nadu Urban Land (Ceiling 
and Regulation) Act, 1978. Again, for 
faslı 1391, a demand was made against 
the petitioner for the entire land and 
for the subsequent faslis also, similar 
demands were made. In this state of 
affairs, the petitioner has come up with 
this writ petition contending that the 
request for the re-assessment of urban 
land tax made by the petitioner ın respect 
of the lands owned by it after excluding 
the portions sold had been unjustly turned 
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down by the concerned authorities after 
returning Form No.35 and other documents 
sent by the petitioner.. 


2. In the counter filed by the respondents, 
they had taken up the stand that the 
modification or the cancellation of the 
ass€éssment would arise only after -the 
proceedings under the Tamil Nadu Urban 
Land (Ceiling and Regulation) Act, 1978 
came to a close and that the application 
made by the petitioner for re-assessment 
of urban land tax of its holdings after 


excluding the portions sold by it can 
be renewed after the disposal of the 
exemption application under the Tamil 


Nadu Urban Land /(Ceiling and Regulation) 
Act, 1978. Referring to two communica- 
tions dated 28.4.1981 and 29.10.1982 
sent by the respondents to the petitioner 
in this connection, the respondents reitera- 
ted that the petitioner has to renew 
its application for re-assessment after 
excluding the properties sold by it only 
after the termination of the proceedings 
Claiming exemption under the Tamil 
Nadu Urban Land (Ceiling and Regulation) 
Act, 1978.- 


3. The principal contention of the learned 
Counsel for the petitioner is that whatever 
might have’ been the extent owned by 
the petitioner initially, that cannot be 
taken or followed as the. basis for all 
the subsequent years also ignoring and 
overlooking the sales .effected by the 
petitioner to several persons resulting 
In a diminution of the extent owned 
by the petitioner and after returning 
the particulars furnished by the petitioner 
In the prescribed form on the ground 
that the petitioner can seek a re-assess- 
ment only after the closure of the procee- 
dings under the Tamil Nadu Urban Land 
(Ceiling and Regulation) Act, 1978. On 
the other hand, the learned Additional 
Government Pleader submitted that 5o 
long as the petitioner continued to be 
the owner of the extent of the lands 
initially assessed to urban land tax, the 
petitioner was rightly assessed on the 
same basis for the subsequent years 
also and therefore, no exception could 
be taken to the assessments made on 
the petitioner. 

4. It 1s common ground that under the 


-~ 


i1] 
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provisions of the Urban Land Tax Act 
only the owner of the urban land can 
be assessed. No doubt originally the petitio- 
ner owned a-large extent of urban land 
which was assessed to urban land tax. 
Subsequently, the first respondent recogni- 
sed the sale by the petitioner of an extent 
of 5 grounds and 1800 sq.ft. and proceeded 
to make an assessment with reference 
to that extent in the name of the petitioner 
and several others who had purchased 
an undivided interest therein. After so 
recognising the sale effected by the petitio- 
ner, only the balance was assessed to 
urban land tax in the hands of the petitio- 
ner. Under section 19 of the Tamil Nadu 
Urban Land Tax Act, 1966, the transferor 
and the transferee are obliged to give 
notice of the transfer to the Urban Land 
Tax Officer. There is no dispute ın this 
case that periodically, as and when the 
petitioner disposed of the exten® of land 
owned by it it had been tintimating the. 
concerned officers about the* transfers 
effected and had also furnished the -particu- 
lars in the prescribed form. Indeed ıt 
1s seen from the letter dated 29.10.1982 
sent by the first respondent to the petitio- 
ner that the Form 35 as well as the 
other -documents sent by the petitioner 
and received by the first respondent 
had been returned and ıt ıs further mentio- 
ned therein that the petitioner can renew 
the request after orders are received 
from the Government on the exemption 
application filed by the petitioner. It 
ıs not the case of-the respondents that 
the petitioner had not furnished any 
information about the transfers effected 
or the details thereof. On the contrary, 
it 1s clearly seen from the records that 
the petitioner had brought such transfers 
as were effected by it to the knowledge 
of the assessing authority and had furnished 
all the required details in the prescribed 
form and had made a request for re- 
assessment. But unfortunately the authori- 
ties have proceeded to return the partı- 
culars so furnished by the petitioner 
on the ground that ıt can he renewed 
after the disposal of the exemption applica- 
tion filed by the petitioner. In doing 
so, the respondents have penalised the 
petitioner for having adhered to the 
procedure laid down under the provisions 
of the Tamil Nadu Urban Land Tax Act 


which enjoins on the transferor as well 
as the transferee to furnish the details 
of the transfer and have proceeded to 
assess and levy on the petitioner urban 
land tax as uf the petitioner continued 
to hold the same extent as before. This 
Is not justified by any of the provisions 


of the Act. Apart from this, the granting. 


or the rejection of the exemption claimed 
by the petitioner has really no bearing 
upon the assessment and levy of urban 
land tax on the petitioner with reference 
to the land held by ıt. If the exemption 
prayed for by the petitioner to hold land 
in excess of the urban ceiling 1s granted, 
then, the property would continue to 
belong to the petitioner and urban land 
tax would be payable by it with *eference 
to such excess. If on the other hand, 
the exemption ıs not granted, then, fill 
such tirfe as a final notification ıs issued 
witich will have the effect of divesting 
the excess from the petitioner, ıt will 
continue to remain the property of the 
petitioner. In my view, therefore, the 
pendency of the application for claiming 
an exemption is not really very relevant 
and cannot be used to throw out a reasona- 
ble request made by the petitioner for 
re-assessment of the urban land tax after 
giving effect to the transfers effected 


by it in the course of the subsequent 
years. The attitude of the respondents 
In continuing to assess the _ petitioner 


for urban land tax on the same holding 
as at the beginning without recognising 
the transfers effected by the petitioner 
is not only unreasonable, but ıs totally 
unsupportable e under the provisions of 
the Act and as pointed out earlier, the 
petitioner has been made to pay almost 
a penalty for having conformed to the 


requirements of the provisions of the 
Act and the rules thereunder. Under 
those circumstances,e the assessments 


made on the petitioner for faslis 1388 
to 1394 cannot at all be sustained and 
they are quashed. The petitioner ıs directed 
to furnish the full and complete particu- 
lars of the sale of urban land effected 
by it year after year and in the prescribed 
form to the respondents herein as ıt 
had done already and after taking into 
consideration those details, the authorities 
will proceed to compute the holding of the 
urban land held by the petitioner every 


366 


year and thereafter proceed to levy the 
urban land tax on such holdings. 


5. A faint attempt was made by the learned 
Counsel for the respondents to contend 
that the remedy of the petitioner would 
be to prefer an appeal against the orders 
of assessment and not to approach this 
Court for redress in a writ proceeding. 
This argument does not at all appeal 
to me. More so in a case like this where 
the authorities below have proceeded 
to adopt a method and manner of assess- 
ment which ıs alien to the provisions 
of the Act and have actually assessed 
,}the petitioner for several years in relation 
to urban land not owned by ıt. The respon- 
dents cannot fail to perform their statutory 
duty and. at the same time say that 
the petitioner cannot ‘approach this Court 
for remedying the wrong done. It has 
further to be borne in mind that the 
assessments made with reference to 
property not belonging to the, petitioner 
are wholly illegal and without jurisdiction 
and not in conformity at all with the 
provisions of the Act and the petitioner 
cannot be told that even under those 
circumstances this Court will not exercise 
a discretion in its favour. On a careful 
consideration of all the facts and the 


circumstances, this ıs a fit case for 
the issue of a writ of certiorari to quash 
the assessments to urban land tax made 


on the petitioner for fashs 1388 to 1394 
and to direct the authorities re-assess 
the urban, land tax on the petitioner 
with reference to the land held by it 
for each one of those faslis after deducting 
the extent of land sold by the petitioner 
from faslı to faslı. The rule nisi is made 
absolute and the writ petition ıs allowed. 
There will be, however, no order as to 
costs. - 


R.S. Petition allowed. 
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IN THE HIGH 
AT MADRAS 


COURT OF JUDICATURE 


Present:— S.Nainar Sundaram, J. 


*Appeal No. 1198 of 1979. 
28th March, 1985. 


Dhanasekaran Appellant* 


Ve 


Manoranjithammal and others Respondents 
Hindu Mmority and Guardianship Act 
(32. of 1956), section 8 (2) - Alienation 
of the minor's property by the guardian - 
Sanction of Court not obtained - Alena- 
tion not binding on the minor. 


Held: It ıs well-settled that once a transfer 
is shown to be voidable at the instance 
of the minor, who may have become 
a major subsequently, it ıs voidable without 
any enquiry as regards the terms of 
the transfer, as to whether it was for 
binding necessity or for any other binding 
purposes. [Para. 2] 


Section 8 (2) of the Hindu Minority and 
Guardianship Act lays down ın specific 
and explicit terms that the natural guardian 
shall not, without the previous sanction 
of the Court, indulge in and effect any 
of the alienations set out in sub-clauses 
fa) and). Section 8 (3) of the Act ıs 
categoric leaving no room for any argument 
that any disposal of .immovable property 
by a natural guardian ın contravention 
of section 8 (2) 1s voidable at the instance 
of the minor. The arguments that such 
an alienation is for binding necessity 
and should be upheld are no longer availa- 
ble. When the inhibition ıs of the statute 
and it is plain and unambiguous ıt ıs 
not open to sustain an alienation done 
in contravention of it by still investigating 
and finding out justifying factors therefor. 

[Para. 3] 
If this is the legal consequence that 
should flow, on’ the admitted facts of 
the present case, then the alienation 
by the first defendant in respect of the 
three-fourth share of the minor cannot 
be sustained and has to be ignored. [Para. 6] 


n] ‘ 


The very object behind section 8 (2) and 
(3) is to recast the restrictions on the 
power of the natural guardian of a Hindu 
minor, more or less on the lines of simular 
restrictions of Act VIII of 1880. It must 
also be noted that in the present case, 
there ıs no claim for refund from the 
quandom minor of any tangible benefit 
alleged to have been received by him. 

[Para. 5] 


Cases referred to:- 

Sinaya Pillai v. Munisamt Ayyar,9 M.L.J. 
64: (1899) I.L.R. 22 Mad. 2893 Rameshwar 
Baksh Singh v. Mt. Ridh Kuer, A.I.R. 1925 
Oudh. 633; Mohan Lal v. Mohammed Adil, 
A.I.R. 1926 Oudh. 88. 

A.V. Dhanakoti, for Appellant. 

The Court delivered the following 


JUDGMENT:- This appeal has to be allowed 


on legal point taken before me. The 
plaintiff, who is the appellant ın this 
appeal, is the son of one Rajamanicka 


who died in March, 1960. The first defen- 
dant is his widow as well as the mother 
of the plaintiff. Impeaching a sale dated 
2.8.1961, marked in the case as Exhibit 
B-4, effected by the first defendant 
for herself and on behalf of the plaintiff, 
who was then a minor, ın favour of the 
second defendant, who was the younger 
brother of Rajamanicka, the plaintiff 
laid the suit for partition and separate 
possession of his three-fourth share in 
the suit properties. The first defendant 
remained ex parte. The substance of 
the defence of the second defendant. 
who died pending the suit and whose 
legal representatives were brought on 
record in the suit itself, was that the 
sale was for binding necessities. The Court 
below did not countenance the case of 
the plaintiff and dismissed the suit and 
that ıs how the plaintiff is before this 
Court by way of this appeal. 


2. There is no need to investigate as 
to whether the sale was not for binding 
necessities and was tainted with vitiating 
circumstances as contended by the plaintiff, 
because the complaint, now legitimately 
put forth by Mr. A.V.Dhanakot!, learned 
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Counsel for the appellant 1s that no sanc- 
tion of Court was obtained by the first 
defendant, as contemplated under section 
8 (2) of the Hindu Minority and Guardian- 
ship Act 32 of 1956, hereinafter referred 
to as the Act, for the alienation under 
Exhibit B-4 and hence, it ıs voidable 
at ~the instance of the plaintiff. That 
the plaintiff was entitled to three-fourth 
share in the suit properties is the finding 
rendered by the Court below. That finding 
ıs not being impeached before me by 
any process known to law. If this 1s so, 
on the date of the alienation, namely 
2.8.1961, the Act was in force and there 
was the mandate of section 8 (2) of 
the Act requiring obtaining of sanction 
of Court for such sale and, section 8 
(3) of the Act lays down that an alienation 
in contravention of section 8 (2) 1s voidable 
at the, instance of the minor-in the present 
case the plaintiff-who has subsequently 
become a major. There is no dispute 
that such sanction was not obtained. 
It is well settled that once a transfe 
is shown to be voidable at the instance 
of the minor, who may have become 
a major subsequently, it 1s voidable without 
any enquiry as regards the terms of 
the transfer as to whether it was for 
binding necessity or for any other binding 


` purposes. 


3. Section 8 (2) lays down ın specific 
and explicit terms that the natural guardian 
shall not, without the previous permission 
of the Court, indulge in and effect any 
of the alienations set out in sub-clauses 
@) and b), Section 8 (3) ıs categoric 
leaving no room for any argument that 
any disposal of immovable property by 
a natural guardian ın contravention of 
sectiong§ 8 (2) ıs voidable at the instance 
of the minor. The field and sphere of 
argument that such an alienation ıs for 
binding necessities and should be upheld 
are no longer available. When the inhibition 
is of the statute and it ıs plain and unambi- 
guous, ıt ıs not open to sustain an aliena- 
tion done in contravention of ıt by still 
investigating /and finding out justifying 
factors therefor. 


4. In Sinaya Pulları v. Munisami Ayyar, 
(1899) ILL.R. 22 Mad. 289 : 9 M.L.J. 64, 
ın a case under similar provisions, Sections 
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29 and 30 of the Guardians and Wards 
Act VIII of 1890, hereinafter referred 
to as Act VII of 1890, a Bench of this 
Court, ın spite of the fact that the neces- 
sity had been urgent, the terms of the 
deed were fair and the money had been 
duly applied, held that the transaction 
was voldable. 


5’. In Rameshwar Baksh Singh v. Mt. Ridh 
Kuer, A.LR. 1925 Oudh. 633, a Bench 
of the Oudh Chief Court counternanced| 
that under section 30 of Act VII of 
1890, an alienation without permission 
of Court ıs voidable and there ıs no need 
for further enquiry as to whether the 
terms were favourable to the minors 
or not. This ratio has been adopted by 
a subsequent pronouncement of another 
Bench of the same Court in Mohan Lal v. 
Mohammed Adil, A.I.R. 1926 Oudh. 88. 
In my view also, as expressed above, 
this ratio should govern. The very object 
behind section 8 (2) and (3) ıs to recast 
the restrictions on the powers of the 
natural guardian of a Hindu minor, more 
or less on the lines of similar restrictions 
in Act VI! of 1890. It must also be noted 
that in the present case, there is no 
claim for refund from the quandom minor 
of any tangible benefit alleged to have 
been received by him. 


6. If this is the legal consequence that 
should flow on the admitted facts of 
the present case, then, the alienation 
by the “first defendant under Exhibit 
B-4 in respect of the three-fourth share 
of the plaintiff cannot be sustained and 
has got to be ignored... ° 


7. In the said circumstances, the appeal 
is allowed, the judgment and decree 
of the Court below are set aside; and 
there will be a decree in the suit, declaring 
that the alienatfon under Exhibit B-4 
is not binding on the three-fourth share 
of the plaintiff in the suit properties 
and further, there will be a preliminary 
decree in the suit for partition and separate 
possession of the plaintiff's three-fourth 
share in the suit properties. In the pecu- 
liar circumstances ofthe case, I direct 
the parties \to bear their respective costs 
throughout. Respondents 2 to 9 who are 


the legal representatives of the deceased 


second defendant chall naw tha Carnrt 
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fee due to the State both ın the suit 


as well as in this appeal. 


R.S. Appeal allowed. 


IN THE HIGH COURT OF JUDICATURE 
AT MADRAS 


(Special Original Jurisdiction) 
Present:- V. Ratnam, J. 
*Writ Petition No. 918 of 1983. 
25th March, 1985. 


The Management, Nagapattinam Permanent 


Fund Ltd., Nagapattinam Petitioner* 
Ve ` 
The Assistant Commissioner of Labour 


(Appeliate Authority), (Under Tamil Nadu 
Shops and Establishment Act), Tiruchira- 
palli and’ another Respondents 


Tamil Nadu Shops and Establishment - 
Act (XXXVI of 1947), section 41 - Emplo- 
yee absenting without leave Notice 
by employer calling for explanation 
Enquiry by Board - Request by employee 
for being relieved from service - Accep- 
tance of request by the Board - Termina- 
tion of service - Validity. 


The principal question for consideration 
was, whether the termination of the 
service of the employee-second respondent 
by his employer (@ fund) was as a result. 
of a request made in that regard by 
the second respondent and the acceptance 
thereof by the Fund. 


Held:- The ordinary conduct of a person, 
who did not make the statement attributed 
to him would be to (sic) strongly protest 
against that. The second respondent 
had not done so. The probabilities are 
that the second respondent appeared 
before the Board of the Fund at the 
meeting held on [5th May, 1982 and 
expressed that he should be relieved 
subject, of course to his accounts being 
settled. Since the termination of services ^` 
of the second respondent on the evidence 
in this case, was at his own request, 
he could not have really had any cause 
for complaint about the manner in which 


+ L.. tee Be rm... ot 


am - — a am m m eee am m d am an a a m e 
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Under these circumstances the order Thereafter, at a meeting of the Board 
of the first respondent setting aside of Directors of the Fund held on 13.7.1982, 


the order passed by the Fund terminating 
the services of the second respondent 
cannot be sustained. [Para. 3] 


Petition under Article 226 of the Constitu- 
tion of India, praying that in the circum- 
stances stated therein, and ın the affidavit 
filed therewith the High Court will be 
pleased to issue a writ of certiorar calling 
for the records in the proceedings of 
the first respondent herein T.N.S.E. Case 
No.l6 of 1982, dated 12.11.1982 and 
to quash the same. 


G.Ra&jan, for Petitioner. 


J. Kanakaraj, Addl. Govt. Pleader (Writs), 
for Ist Respondent. 


B.T. Sundaram for M.Kalyanasundaram,. 
for 2nd Respondent. ° 


‘The Court made the following 


ORDER:- The second respondent herein, 
who was the Assistant Manager of the 
petitioner Permanent Fund, absented 
himself from duty without leave or permis- 
sion from 6.5.1982 to 8.5.1982. An explana- 
tion was called for from him for his 
unauthorised absence from duty on the 
ates abovementioned and on 12.5.1982, 
the second respondent submitted an expla- 
nation setting out the circumstances 
under which he was obliged to be absent. 
That explanation was placed before the 
meeting of the Board of the Fund and 
a resolution was passed on 15.5.1982 
terminating the services of the second 
respondent on the ground that the explana- 
tion submitted by the second respondent 
was not acceptable and the second respon- 
dent himself expressed a desire to be 
relieved on settlement of his accounts 
forthwith. A month's notice terminating 
the services of the second respondent 
with effect from 15.7.1982 was also 
given to the second respondent on 10.6.82. 
' A reply was sent by the second respondent 
on 18.6.1982 to the effect that he had 
already explained the circumstances 
which obliged him to go on leave between 
6.5.1982 to 3.5.1982 and that cannot 


ın accordance with the earlier notice 
sent by the Fund on 10.6.1982, resolution 
No.360 was passed terminating the services 
of the second respondent. A copy of 
that resolution along with a cheque for 
Rs.133.05 was sent by the Fund to the 
second respondent. On 19.7.1982, the 
second respondent, while acknowledging 
the letter dated 14.7.1982 sent by the 
Fund enclosing a copy of the resolution 
No.360 dated 13.7.1982, returned the 
cheque stating that he proposed to take 
further action in the matter. Thereafter, 
the second respondent preferred an appeal 
against the order of terminatien of his 
services before the first respondent herein 
contending that there had been no reasona- 
ble cause for disposing with his services 
ard that he was also not guilty of any 
misconduct. While disposing of the appeal, 
the first respondent found that the second 
respondent had enough leave to his credit 
and even if there was a failure on the 
part of the second respondent to apply 
for an extension of leave, that would 
not be a reasonable cause for dispensing 
with the services of the second respondent. 
Adverting to the stand taken by the 
Fund that the second respondent was 
also relieved from the Fund on his own 
request expressed by him when he appeared 
on 15.5.1982, the first respondent found 
that though the second respendent did 
not deny his participation in the Board 
meeting on 15.5.1982, ‘yet, In the absence 
of anything 1 writing to show that the 
second respondent expressed a desire 
to be relieved, the claim that the services 
of the second respondent were terminated 
on his own request cannot be upheld. 
In that view, the first respondent set 
aside the order of termination of the 
services of the second respondent. To 
quash this order, the petitioner has come 
up before this Court praying for the 
issue of a writ of certiorari. 


2. The learned Counsel for the petitioner 
raised only one contention ın support 
of this writ petition. According to him, 
at the time when the second respondent 
appeared before the meeting of the Board 
of the Fund on 15.5.1982, he had expressed 
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accepted by the Fund and in accordance 
therewith, the services of the second 
respondent were terminated and therefore, 
the second respondent cannot have any 
cause for complaint against the termination 
of his services by the Fund. Reliance 
in this connection was placed by the 
learned Counsel for the petitioner upon 
Exs. A-3, A-5 and R-5 as clearly establi- 
shing the inference that the termination 
of the services of the second respondent 
was also on his own request. On the 
other hand, the learned Counsel for the 
second respondent submitted that in 
the absence of anything ın writing to 
show that the second respondent desired 
or wanted to be relieved, ‘1t cannot be 
said that his services were terminated 
at his own request and therefore, the 


order setting aside the termination of 
the services of the second respondent 
cannot be taken exception to. Š 


/ æ 
3. Thus, the principal question that arises 
for consideration ıs whether the termination 
of the services of the second respondent 
in the Fund was as a result of a request 
made in that regard by the second respon- 
dent and the acceptance thereof by the 
Fund. There is no dispute that with refe- 
rence to the absence of the second respon- 
dent from the Fund between 6,5.1982 
and 3.5.1982, a charge memo was issued 
to him and he was also called upon to 
submit an explanation. Equally, there 
Is no dispute that after having submitted 
an explanation, the second respondent 
had also appeared before the Board of 
the Fund at its meeting held on 15.5.1982. 
Indeed, ın the order of the first respondent, 
it is stated that the secoñd respondent 
did not deny his participation in the 
meeting of the Board of the Fund held 
on 15.5.1982. What transpired at that 
meeting remains to be considered. While, 
according to the Fund, the second respon- 
dent, when he appéared before the Board 
of the Fund at its meeting on 15.5.1982, 
expressed a desire to be relieved on 
settlement of his accounts, the second 
respondent would state that he did not 
make any such offer, though he was 
present on that day before the Board. 
It ıs in this connection that the three 
documents, reliance upon which was 
placed by the learned Counsel for the 
@ 
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petitioner, are relevant. Ex.A-3 is the 
notice terminating the services of the 
second respondent. It ıs dated 10.6.1982. 
The second paragraph therein ıs signifi- 
cant. After referring to the absence 
of the second respondent between 6.5.1982 
and 8.5.1982, the letter proceeds to state 
that the explanation dated 12.5.1982 
submitted by the second respondent was 
not acceptable and that he had also expres- 
sed a desire to leave the Fund provided 
his accounts were settled forthwith. 
This letter winds up by saying that the 
second respondent is given a month's 
notice for termination of his_ services 
with the Fund with effect from 15.7.1982. 
Ex.A-4 dated 18.6.1982 is the reply sent 
by the second respondent to the Fund 
regarding the notice of termination dated 
10.6.1982. Therein, the second respondent 
has reiterated the explanation already 
submitted by him on 12.5.1982 and has 
stated that the absence away from duty 
without leave between 6.5.1982 and 8.5.82 
‘cannot be „a reason for terminating his 
services, especially when he had put 
in 12 years and more of service under 
the Fund and when he had sufficient 
leave as well to his credit. There 1s 
no demur in Ex.A-4 that the second respon- 
dent did not express a desire to be relieved 
from the Fund on settlement of his ac- 
counts as stated in Ex.A-3. This conduct 
of the second respondent ıs very signifi- 
cant, in that, if really the second respon- 
dent did not express a desire to be relieved 
as stated in Ex.A-3, then, in his reply 
under Ex.A-4, he would have taken excep- 
tion to this statement made in Ex.A-3 
to the effect that he had expressed a 
desire to leave the Fund on settlement 
of his accounts. The ordinary conduct 
of a person, who did not make the state- 
ment attributed to him, would be to 
violently protest against that. The second 
respondent had not done so. This probabli- 
Ses that the second respondent appeared 
before the Board of the Fund at the 
meeting held on 15.5.1982 and expressed 
that he should be relieved, subject, of 
course, to his accounts being settled. 
This ıs also further fortified by Ex.A-5 
dated 14.7.1982. In that letter addressed 
by the Fund to the second respondent 
herein, a copy of the resolution No.360 
passed by the Board at its meeting held 
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on 13.7.1982 had also been sent along 
with the cheque for ‘Rs.133.05 towards 
the salary due to the second respondent. 
The copy of the resolution refers to 
the second respondent having appeared 
before the Board on 15.5.1982 and stated 
that 1f the amounts due to him are all 
paid, he had no objection to be relieved 
from the service of the Fund. Ex.A-5 
letter terminating the services of the 
second respondent with effect from 15.7.82 
and the copy of the resolution had been 
received by the second respondent as 
seen from Ex.A-6. While acknowledging 
the receipt of the letter dated 14.7.1982, 
the second respondent writes to state 
that he is returning the cheque as he 
proposed to take further action ın the 
matter. Even in this letter under Ex.A-6, 
the second respondent has. not ın any 
manner chosen to question the correctness 
of the contents of the resolution referring, 
to the second respondent's .appearance 
before the Board of Directors on 15.5.1982 
and expressing a desire to be relieved, 
if the amounts due to him are all settled 
and paid. In the absence, therefore, of 
any protest or objection raised by the 


second respondent either to Ex.A-4 or 
to Ex.A-6, ıt ıs not improbable that 
when the second respondent appeared 


before the meeting of the Board of the 
Fund on 15.5.1982, he had expressed 
his willingness to be relieved’ on payment 
of whatever amounts were due to him 
from the Fund. There ıs also one other 
circumstance which would further streng- 
then the expression of a desire to be 
relieved made by the second respondent 
before the meeting of the Board of the 
Fund on 15.5.1982. Ex.R-5 dated 3.9.1980 
shows that the second respondent had 
explained certain charges already framed 
against him and had also indicated that 
the Secretary of the Fund was prejudi- 
cially disposed towards him. That letter 
winds up by saying that the second respon- 
dent had no objection to leave the Fund 
provided arrangements are made for 
the immediate refund of the security 
“deposit with interest, and the Provident 
Fund contribution before leaving. The 
contents of Ex.R-5 also indicate that 
the second respondent has been contempla- 
ting the idea of quitting the services 


of the Fund even long before and when 
another opportunity in that regard presen- 
ted itself on 15.5.1982, when he appeared 
before the Board with a view to substan- 
tiate his explanation for his absence 
without leave between 6.5.1982 and 8.5.82, 
he had reiterated his desire as shown 
by Exs.A-3 and A-5 and that had been 
accepted by the Board of Fund and the 
services of the second respondent have 
been terminated and this had also been 
communicated to the second respondent 
under Ex.A-3 and the resolution accompany- 
ing Ex.A-5 to which, as pointed out earlier, 
no exception was taken by the second 
respondent. A consideration of the aforesaid 
correspondence that passed? between 
the petitioner and the second respondent 
Clearly discloses that the termination 
of the®services of the second respondent 
was only at his own request made by 
him at the time when he appeared before 
the Board of the Fund on 15.5.1982. 


4. The first respondent in the course 
of its order was not inclined to accept 
the case of the Fund that the services 
of the second respondent were terminated 
on the ground that nothing had been 
taken in writing from the second respon- 
dent when he appeared before the Board. 
It was no doubt open to the Fund to 
have taken a letter in writing from the 
second respondent to the effect that 
he was being relieved from the services 
of the Fund on his own request. However, 
the absence of such a letter, in view 
of the correspondence that has been 
referred to already, would not negative 
the case of the Fund that the second 
respondent was relieved on his own request. 
The first respondent was also satisfied 
that there was evidence to show the 
expression of a desire by the second 
respondent to be relieved. But, however, 
the first respondent felt that that was 
not strong proof in the absence of evidence 
recorded at a properly constituted enquiry 
following the principles of natural justice. 
It is true that a letter written by the 
second respondent to the Fund expressing 


his willingness to ‘be relieved, would 
be the strongest proof regarding the 
circumstances under which the second 


respondent's services came to be termina- 
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ted. Usk if there is other evidence which 
wis d also point out that the termination 
of the services of the second respondent 
Was pursuant to a request made by him 
in that regard, that evidence cannot 
be ignored merely on account of the 
fact that there is no letter ın writing 
by the second respondent. agreeing to 
be relieved provided his claims against 
the Fund are settled. It is also rather 
difficult to appreciate the need for an 
enquiry for terminating the — services 
of the second respondent at his own 
request and the recording of evidence 
for that purpose. The evidence made 
available ın the proceedings before the 
first respondent and referred to earlier, 
clearly establish that the Fund had acted 
upon the «desire expressed by the second 
respondent before the Board at the time 
when he appeared on 15.5.1982 and the 
absence of a letter written by thee second 
respondent to the Fund would not ¿n 
any manner alter the position. Since 
the termination of the services of the 
second respondent, \ on the evidence in 
this case, was at his own request, he 
could not have really had any cause for 
complaint about the manner ın which 
his services were terminated by the Fund. 
Under these circumstances, the order 
of the first respondent setting aside 
the order passed by the Fund terminating 
the services of the second respondent 
cannot be sustained at all. Consequently, 
the rule nisi ıs made absolute and a writ 
of certiorqii will issue quashıng the 
order of the first respondent heren in 
T.N.S.E.Case No.16 of 1982 dated 12.11. 
1982. The writ petition will stand allowed. 
There will be, however, no order as to 
costs. 


R.S. Petition allowed. 
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IN THE HIGH COURT OF JUDICATURE 
AT MADRAS 


Present:- S. Nainar Sundaram, J. 


*Second Appeal No. 130 of 1982. 
13th December, 1984. 


M.D. Rajan Appeliant*’ 


Ve 


I.T.C. Limited, represented by its Secre- 
tary, Calcutta-700 071 and others 
Respondents 


Contract of personal service - Employee 
in a company joming the Contributory 
Pension Fund - Whether entitled to reman 
in service till he attains the age of retire- 
ment. 


Even if allowing an employee to join 
ethe Contributory Pension Fund amounted 
to an implied condition of the contract 
of service that he will be allowed to 
be ın service till superannuation, it will 
still be a term of the contract of service 
and cannot elevate itself to a position 
better than that,In Vatsh College v. 
Lakshmi Narain, (1976) 2 S.C.C. 58 : 
(1976) Lab. LC. 576 : A.J.R. 1976 S.C. 
888, the Supreme Court while enunciating 
the ratio has delineated three exceptions 
as the only contingencies which are outside 
the ordinary and normal rule against 
enforcing a contract of personal service. 
The exceptions are exhaustive and cannot ‘ 
be enlarged. [Para. 5] 


Case referred to:- 


Vaish College v. Lakshmi Narain, (1976) 2 
S:C.C. 58 : (1976) Lab.I.C. 576 : (1976) 
2 S.C.R. 1006 : A.I.R. 1976 S.C. 888. 


P. Ramakrishnan, for Appellant. 


S. Govind Swaminathan, for Respondents. 


The Court delivered the following 


JUDGMENT:- The plaintiff in the suit 
is the appellant in this second appeal. 
The respondents are the defendants in 


æ 
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the suit. The plaintiff laid the suit for 
a declaration that the order of termuina- 
tion dated 16.9.1976 issued by the first 
defendant is null and void and that the 
plaintiff shall be deemed to be ın conti- 
nuous employment under the first defen- 
dant company with effect from 1.4.1977 
and for an injunction against the first 
defendant restraining it from _ operating 
the termination order dated 16.9.1976. 
On contest by the defendants, the plain- 
tiff failed with regard to the reliefs 
asked for in the first Court. This result, 
the first Court arrived at, taking note 
of the ratio of the Supreme Court ın 
the pronouncement in Vaish College v. 
Lakshmi Narain, (1976) 2 S.C.C. 58 : 
(1976) Lab. I.C. 576 : (1976) 2 S.C.R. 
1006 : A.J.R. 1976 S.C. 888. However 
on additional Issue No. 2 as to whether 
the plaintiff's joining the contributory 
pension fund would entitle him to be 
in service till he attains the age of retire- 
ment notwithstanding the terms of con- 
tract, the first Court opined that the 
plaintiff will be so entitled. 


2. The plaintiff appealed because he 
did not get the reliefs at the hands of 
the first Court. The lower Appellate 


Court assessed the facts of the case 
in the light of the principle enunciated 
by the Supreme Court and dismissed 
the appeal. On behalf of the defendants, 
It was urged that even the finding of 
the first Court on this additional Issue 
No.2 ıs not sustainable in view of the 
pronouncement of the Supreme Court. 
This objection has found ‘counternance 
before the lower Appellate Court. Ulti- 
mately as stated above the appeal by 
the plaintiff was dismissed by the lower 
Appellate Court. Hence this second appeal. 


3. At the time of the admission of the 
second appeal the following substantial 
questions of law came to be mooted 
out for consideration. 


1. Whether the Courts below erred 
in law in not considering the plea of 
estoppel put forth by the plaintiff 
against the defendant? 


2. Whether the Courts below have miscon- 
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strued and omitted to construe the 
material evidence on record when they 
negatived the case of the plaintiff? 
and, 


3. Whether the Courts below are right 
in holding that the suit ıs not mauntain- 
able in the civil Court? ; 


4& Exhibit A-4 dated ,22.5.1962 ıs the 
contract of personal service entered 
into between the plaintiff and the second 
defendant, the Manager of the first defen- 
dant company. As per this document, 
there ıs no ambiguity that the contract 
is a contract of personal service. The 
order of termination datede 16.9.1976 
as per Exhibit A-7 was issued as per 
clause 13 (a) of Exhibit A-4, the contract 
of peasonal service. The first defendant 
Gompany ıs not a statutory body. It ıs 
only a company incorporated under the 
Companies Act. The ratio of the Supreme 
Court in the decision referred to above 
is clear and it has been set out in the 
following terms: 


"On a consideration of the authorities 
mentioned above, it is, therefore, clear 
that a contract of personal service 
cannot ordinarily be specifically enforced 
and a Court normally would not give 
a declaration that the contract subsists 
and the employee, even after having 
been removed from service can be 
deemed to be in service against the 
will and consent of the ‘employer. This 
rule, however, is subject to three well 
recognised exceptionss--- (i) where 
a public servant is sought to be removed 
from service in contravention of the 
provisions of Article 311 of the Constitu- 
tion of Indias (u) where a worker is 
sought to be reinstated on being dismissed 
under the Industrial Laws and u) where 
a statutory body acts in breach or 
violation of the mandatory provisions 
of the statute." 


Je If the above ratio is kept in mind, 


it is not possible to bring the case of 
the plaintiff within any of the exceptions 
countenanced as above. However, Mr. 
P.Ramakrishnan, learned Counsel for 
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the plaintiff, would state that though 
a contract of personal service cannot 
ordinarily be specifically enforced and 
a Court normally would not give a declara- 
tion that the contract subsists and the 
employee even after having been removed 
from service can be deemed to be in 
service against the will and consent 
of the employer, says that in the present 
case, special and extraordinary circum- 
stances do exist. Learned Counsel expatia- 
tes this by stating that the special circum- 
stance ıs that the plaintiff was allowed 
to : jon the contributory pension fund 
and hence an assurance was made out 
that the plaintiff will be allowed to be 
In ‘service until he attains the age of 
superannuation and practically this has 
become ag implied condition of contract 
of service. Learned Counsel has to frankly 
admit that even this could only be a 
term of the contract of service, ethough 
not express, but implied. All said, the 
matter will come only as a condition 
of the contract of personal service and 
it cannot elevate itself to a position 
better than that. It ıs quite clear that 
while enunciating the ratio, the Supreme 
Court delineated three exceptions as the 
only contingencies which are outside 
the ordinary and normal rule against 
enforcing a contract of personal service. 
The exceptions,” are exhaustive and it 
is not possible to enlarge them. In this 
view, I am not able to find fault with 
the decisions rendered by the two Courts 
below, and „accordingly this second appeal! 
fails and the same is dismissed. I make 
no order as to costs. 
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IN THE HIGH COURT OF JUDICATURE 
AT MADRAS 


Present:— M.N. Chanaurkar, C.J. 


*C.R.P.No. 4120 of 1984, 
14th December, 1984. 


S.Sundaram Pillai and others Petitioners* 
Ve 
P.Govindaswami and another Respondents . 


Civil Procedure Code (V of 1908), sections 
115, 151 and Order 39, rules 1, 2 and 
7 - Mandatory injunction - Shares of 
registered companies standing in the 
name of the defendants - Plaintiffs claim- 
ing transfer of those shares - Plamntiff 
relying on agreement to transfer such 
shares which itself has to be established - 
Ad interim ınjunctıon directing the company 
ło transfer shares and issue duplicate 
shares in respect of shares in question - 
Company directed to issue duplicate 
shares not made party to suit - Suppression 
of certan material facts of the defendant 
- Relevant provisions of the Companies 
Act not considered before making an 
order of transfer - Order of the trial 
Court set aside on appeal. 


A mandatory injunction ıs an order compel- 
ling a defending to restore things to 
the condition in which they were when 
the plaintiff's complaint was made. A 
mandatory ‘injunction can therefore be 
issued in order to compel the performance 
of certain acts in order to prevent the 
breach of an obligation which the Court 
is capable of enforcing. It is true that 
the obligation may flow from contract. 
But then an agreement enforceable at 
law has to be there between the parties 
on the basis of which the obligation can 
be ascertained. In the instant case the 
agreement on which the plaintiff is relying 
is itself to be established. [Para. 17] 


The object of an injunction ıs prevention 
and the maintenance of the status quo ante. 
Normally this object 1s achieved by merely 
making a restrictive order which forbids 
the carrying out of a threat of injury, 
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or the repetition of an injurious act. 
In a given case, however, the acts commit- 
ted by the defendant may leave an abiding 
injury and it may be difficult to restore 
the status quo ante unless that which has 
been done is undone. A mandatory tnyunc- 
tion 1s issued to undo the effect of an 
injurious act. A very familiar example 
of such an injury 1s where the defendant 
erected a building which causes a perpetual 
obstruction to the access of light to 
the plaintiff's house to which amount 
of light he has a legal right. Mandatory 
injunction is granted only in rare cases 
and normally a mandatory injunction 
1s granted, if at all only to restore the 
Status quo and not to establish a new 
state of things differing from thè state 
which existed at the date when the suit 
was instituted. The effect of a mandatory 
injunction so far as the defendant 1s 
concerned ıs more serious that ın the 
case of a prohibitory injunction, because, 
where by a mandatory injunction the 
defendant ıs enjoined to do any particular 
act, he may be put to expenses and trouble 
which may be very considerable. That 
is why though the power to grant injunc- 
tion has to be exercised with great Caution, 
much greater caution is necessary in the 
case of making an order of mandatory 
injunction which is very rarely granted. 

[Para. 18] 


The trial Court must exercise extreme 
caution and care before an order of 
injunction is made and it has to decide 
the question relating to the grant of an 
ad interim injunction according to well- 
established principles. The trial Court 
even at the time of making an order 
of injunction has to apply its mind seriously 
to the question whether the plaintiff 
has made out a prima facie case for 
grant of an injunction. The circumstances 
that an ad interim order can be vacated 
fter the defendant appears and contests 
he correctness of the order of injunction 
is no justification for issuing an injunction 
as a matter of course. [Para. 20] 


Cases referred to:- 


Abdul Shukoor v. Umachander, (1976) 8&9 
L.W. 330: ALR. 1976 Mad. 350; Maneckju 
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Pestonjt v. Wadilal Sarabhai & Co, I.L.R. 
50 Bom. 360 : L.R. (1926) 53 LA. 92 


: J1 ML. 1 : ALR. 1926 P.C. 38. 


M.R. Narayanaswami, for Petitioner. 


R. Gandhi, for Respondents. 
The Court made the following 


ORDER:- This revision petition is directed 
against a wholly unsustainable order 
which has the effect of divesting the. 
petitioners of ownerships of 12,387 shares 
by an ad interim mandatory injunction 
which has been almost mechanically 
passed by the trial Court. 

2. It 1s not necessary to go into the merits 
of the suit which the plaintiff-respondent 
I has filed in the City Civil Court, Madras, 
im which substantially the plaintiff's 
case 1s that the first and second defendants 
(Petitioners 1 and 2) on behalf of defen- 
dants 3 to 21 (Petitioners 3 to 21) ın 
the suit had agreed to transfer to the 
plaintiff 16,387 equity shares of Messrs, 
Century Flour Mulls Limited, Madras, 
respondent 2 herein. 

3. Respondent 2 herein,is a public limited! 
Company hereinafter referred to as the 
Company, in which admittedly defendants 
l to 20 had obtained 12,387 shares in 
pursuance of an agreement between the 
plaintiff and defendants dt. °12.12.1976. 
One of the terms of the agreement dated 
12.12.1976 was that the first, second 
and third defendants were to be made 
Directors, out of whom the first defendant 
was to be the full-time Director of the 
Company. The defendant 21 also owns 
4000 shares in the company. According 
to the plaintiff, these shares were transfer- 
red to the defendant el in pursuance of 
an arrangement under which defendant 
21 had advanced a loan to the plaintiff 
and it was agreed that the defendant 
2 was to be eligible only to the interest 
and other benefits arising out of these 
shares. The plaintiff has already filed 
a suit C.S.No.458 of 1983 on the original 
side of this Court for a declaration of 
ownership of those shares and an injunc- 
tion has been issued to the 2lst defendant 
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restraining him irom in any manner dealing 
with those 4000 shares. That order has 
later been vacated and an appeal filed 
by the plaintiff against the order vacating 
the injunction was later withdrawn. ._ 


4. The plaintiff's case ıs that at the annual 
general meeting held on 22.7.1983, the 
first three defendants were not elected 
as Durectors and consequently the first 
defendant had automatically vacated office 
as whole-time Director of the Company. 
There ıs some dispute between the parties 
with regard to the meeting dated 22.7.1983 
and some of the defendants including 
defendant 21 have already filed in this 
Court Company Petition No.17 of 1983 
under sections 397 and 398 of the Compa- 
nies Act. > 


5. It may be, at this stage, conveniently 
stated that ın Company Applicatio& Nos. 
397 and 398 of 1983 ın Company Petition 
No. 17 of 1983, by an order dated 22.8.84, 
a learned single Judge of this Court 
has held that no valid annual general 
meeting was held on 22.7.1983 and that 
petitioners 1, 5 and 6 ın the Company 
Petition,;who are defendants 1, 2 and 
3 ın the suit, continued to be the Directors 
as per the unamended Article 97. The 
learned Judge has further held that since 
there was no annual general meeting 
on 22.7.1983 the term of Directors had 
to be reckoned from 30.9.1982. Accordingly, 
the learned Judge made an order that 
the respondents in the Company Petition 
would be restrained by an injunction 
from interfering ın any manner with 
the three defendants functioneng as Direc- 
tors of the Company and the first defen- 
dant discharging his duties as whole-time 
Director of the Company. A further 
injunction was issued against the first 
respondent in the Company Petition from 
convening or holding meeting of the 
Board of the first respondent-company 
without due notice in writing by registered 
post to petitioners 1, 5 and 6 ın the 
Company Petition. It appears that after 
this order was passed by the learned 
single Judge, the suit came to be filed 
on 6.9.1984 in which, surprisingly, no 
reference has been made to the order 
of the single Judge, but averments have 
© 
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been made to the contrary that the three. 
defendants have ceased to be Directors 
of the Company. However, the substantial 
relief which is asked for in the plaint 
is that by way of settlement of some 
money transactions between the parties 
through the good offices of one Sri N.P.V. 
Ramaswamy Udayar, an agreement has 
been arrived at between the parties, 
by which the first two defendants, on 
behalf of the remaining defendants, agreed 
to transfer 16,387 equity shares of the 
company to the plaintiff. The details 
of the holding of each of the defendants 
were given in the plaint as a Schedule. 
These are not relevant for the purpose 
of this revision petition. It was also alleged 
that some cash payments were made 
and since the defendants were not transfer- 
ring the shares, the plaintiff was forced 
to file the suit. In the suit, as many 
as eight substantive reliefs had been 
sought. The main relief ıs one of declara- 
tion that the plaintiff ıs the owner of 
16,387 equity shares of Messrs Century 
Flour Mrils Limited, Madras. The other 
relief 1s for a direction to the defendants 
to deposit the share certificates in the 
Court. The third relief 1s that the defen- 
dants should deposit the shares transfer 
forms of the shares and the company 
should be prohibited from entertaining 
any application for transfer in the name 
of any person other than the plaintiff. 
There was also a prayer for direction 
to the company to issue duplicate shares 
in lieu of 12,387 shares standing ın the 
name of defendants | to 20. In his own 
right, defendant 21 had 4,000 shares. 
A direction was sought against defendant 
No.2! for transferring those 4,000 shares. 


_An additional relief was sought, namely, 


that defendants | to 20 should be restrai- 
ned from dealing ın any manner with 
12,387 shares by way of sale, hypotheca- 
tion, pledge, mortgage, transfer, etc., 
till the final disposal of the suit. An 
injunction was also sought that defendants 
I to 20 should be restrained from exerci- 
sing their voting rights in respect of 
the said 12,387 shares. 


6. At this stage, ıt has to be mentioned 
that in Company Petition No.17 of 1983, 
the plaintiff in this suit has filed an 
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application for recording the terms of 
the compromise, under which, according 
to the plaintiff, the defendants were 
under an obligation to transfer the shares. 
This application is C.A.No.583 of 1984 
(Page 19 of the paper book). In this applica- 
tion, the details as to the compromise 
have been given and it ıs stated that 
several drafts were exchanged between 
the parties and the final terms arrived 
at between the plaintiff and “defendants 
l to 3 were recited. It was stated that 
the defendants were unwilling to abide 
by the terms and that is why it became 
necessary to file the application for 
directions under rule 9 of the Company 
Court Rules and Order 23 and rule 3, 
Civil Procedure Code, read with section 
402 of the Companies Act to record 
the compromise and ıssue suitable directions 
giving effect to the terms concluded 
between the parties. A Judge's summons 
was taken out. For this purpose, along 
with the affidavit, 
arrived at between the petitioner and 
respondents" was filed. This was done 
in August, 1984, ie., prior to the suit. 
However, this finds no reference in the 
plaint itself. 


7. Now, on the day on which the suit 
was filed, three separate interim applica- 
tions came to be filed by the plaintiff, 
viz., lA.Nos. 16444, “16445 and 16446 
of 1984. There is an endorsement of 
]A.No. 16444 of 1984 that application 
was received at 5 p.m. on 6.9.1984. Since 
chronologically the other two applications 
bear later numbers, at best, they must 
have been received at the same time 
or a few minutes later. On receipt of 
these three applications which have en- 
dorsements of the Counsel that there 
is no caveat in the suit register, the 
Registry seems to have registered those 
applications and they were put up before 
the Court almost immediately. The endorse- 
ments made by the Registry on the three 
applications were, therefore, to have 
taken some time and all this obviously 
happened after 5 p.m. The learned Judge 
, granted all the three applications by 
making interim orders alsoalmostimmedia- 
tely after they were filed and the three 
orders are identical in terms. It is enough 
to reproduce the order on I.A.No.16444 


"memo of settlement® 
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of 1984 which reads as follows:- 


"s... Heard; perused case records. Satisfied 
that the object of granting the interim 
injunction would be defeated by the 


delay.’ Hence ad interim injunction and 
notice: 8.10.84. 
SO sicesdis 
8.9.1984,"" 
8 There ıs intrinsic evidence ın this 


indicate how mechanically 
have been made without 
any application of mind, because the 
order ın I.A.No.16446 of 1984 renders 
wholly ineffective, the orders made on 
Applications Nos. 16444 and 16445 of 
1984 on the same day and at the same 
time. Application No.16444 of 1984 was 
intended for the relief of an ad interimin- 
junction restraining the defendants 1 
tq 20 from disposing of in any manner 
12,387 shares by sale, mortgage, gift, 
pledge or otherwise till the disposal 
of the suit. This order which ıs at page 
73 of the paper book had ın effect frozen 
the shares.~ I.A.No.16445 of 1984 was 
made for an ad interim injunction restrain- 
ing defendants 1 to 20 from exercising 
voting rights in respect of 12,387 shares 
of Messrs. Century Flour Mills Limited. 
The occasion for exercising voting rights 
would arise only if and when a meeting 
of shareholders would be held. This injunc- 
tion was granted and defendants 1 to 
20 were restrained from exercising voting 
rights in respect of the disputed shares. 
The combined effect of these two orders 
is that defendants 1 to 20 were prevented 
from exercising their rights as either 
shareholders or the first three defendants 
functioning as Directors of the Company. 
Also virtually, the effect of these two 
orders was that the order of the learned 
single Judge ın Company Applications 
Nos.397 and 398 of 1983 which was made 
about two weeks prior to the date on 
which the trial Judge granted injunction 
was completely set at naught. It is also 
obvious that these orders were obtained 
by the plaintiff without disclosing the 
fact that there was already an order 
of the High Court holding that the three 
defendants continued to be Directors 
of the Company. 

9. What 1s surprising ıs that after Raving 


record to 
these orders 
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made these orders, the learned Judge 
has also made an order, which 1s challenged 
in this revision petition, on the same 
day directing Century Flour Mills Limited, 
which is described as "Garnishee", "to 
issue forthwith duplicate shares in respect 
of 12,387 shares of Messrs. Century Flour 
Mills Limited standing in the name of 
defendants 1 to 20" to the plauntiff. 
The learned Judge has made a further 
order directing that the said 12,387 shares 
should be immediately transferred in 
the name of the “plaintiff. The result 
of this order is that there are now no 
shares in respect of which the order 
made on the two earlier applications 
on which those orders can operate. The 
effect of this order also ıs that the suit 
filed by the plaintiff substantially stands 
decreed on» the very day on which the 
suit -has. been filed at the end of the 
day. This order of mandatory inj%inction 
has been challenged in this revision petr 
tion.. 


10. When the matter came up for admıs- 
sion, since allegations were made against 
the learned Judge in the memorandum 
of revision as well as in the complaint 
made to me for being dealt with adminis- 
tratively that the injunction order was 
made after Court hours and without 
notice to the parties who would be seriously 
affected by such an injunction, I directed 
the learned Judge to make a report as 
to how such an order came to be passed 
ex parte. The learned Judge has sent 
a report that at the time when he made 
the order he was satisfied that the object 
of granting the order woulde be defeated 
by the delay and that he bona fide thought 
that an interim order could be made 
which could be reversed. In this report, 
however, he has further stated that he 
now realizes that he should not have 
passed the ad interim order of mandatory 
injunction. - 


li. Mr. Gandhi who appears on behalf 
of the original plaintiff, has, at the outset, 
contended that the revision petition filed 
by the defendants should be dismissed, 
because no appeal or revision petition 
lies against an interim order, an` he 


has placed reliance on a Divisién Bench 
decisian of this Court in Abdul Shukoor v. 
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Umachander, (1976) 89 L.W. 330 : ALR. 
1976 Mad. 350. The Division Bench has, ın 
Abdul Shukoor's case, (1976) 89 L.W. 330 : 
A.I.R. 1976 Mad. 350, held that no appeal 
will lie against an ex parte and ad interim 
injunction but the specific remedy availa- 
ble in Order 39, rule 4, Civil Procedure 
Code, has to be availed by the interdicted 
party so that a final reasoned order 
could be obtained ın the trial Court 
itself against which the Code has provided 
an obvious appeal under Order 43, rule 
lf) Civil Procedure Code. That was 
a case ın which against an ad interim tem- 
porary injunction restraining the defendants 
from interfering with the plaintiff's 
peaceful possession and enjoyment of 
the suit property the defendants filed 
an appeal before the Subordinate Judge 
and the Subordinate Judge passed an 
order suspending the interim = injunction. 
This order of the Subordinate Judge was 
challenged. ın the revision petition. While 
holding that the order of ad interim injunc- 
tion was mot appealable, the Division 
Bench held that the order of the Subordi- 
nate Judge was absolutely without jurisdic- 
tion, because no appeal lay against the 
ad interim order and the order of the 
Subordinate Judge was set aside. Now, 
it ıs true that the Division Bench has 
has held in Abdul Shukoor's case, 89 L.W. 
330 : ALR. 1976 Mad. 350,“that no appeal 
lies against an order of ad interiminyunc- 
tion. But, to accept the contention of 
the plaintiff in the present case that 
the defendants should first appear before 
the trial Court and move the trial Court 
for setting aside the injunction, would 
really have the effect of permitting 
the plaintiff to have the benefit of an 
order which ıs patently erroneous and 
to say the least, perverse and has been 
obtained by suppressing material facts. 
In any case, the High Court, ın the exercise 
of its revisional jurisdiction under section 
115 of Civil Procedure Code, cannot 
allow an order, which amounts to an 
abuse of the powers vested in the trial 
Court, to stand once such an order comes 
to the notice of the High Court. - 


12. It is apparent that there are several 
infirmities in the order of an interim 
mandatory injunction made by the trial 
Court. The petition seeking an order of 
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ad interim mandatory 
to have been made 
Civil Procedure Code read with Order 
39, rule 7". Originally, the petition 
appears to have been made under Order 
39, rules 1, 2 and 7, but the figures 
"™, 2" and the word ‘and' have been struck 
off. Now it ıs true that if there is a 
power in the Court to grant a relief, 
mention of a wrong provision of law in 
the petition wıll not deprive a party 
of his right to a relief if he ıs otherwise 
entitled to such relief. But when positively 
a petition is filed under Order 39, rule 
7, Civil Procedure Code, the learned 
Judge should have applied this mind to 
the question as to whether the case before 
him really fell within Order 39, rule 7, 
Civil Procedure Code. Order 39, rule 
7, Civil Procedure Code, which has the 


injunction purports 
"under section 151, 


marginal heading "Detention, preservation, 
inspection, etc., of subject-matter of 
suit", enables the Court to make three 


kinds of orders specified in Clauses fa), 
b) and (c). Order 39, rule.7 (1), Civil 
Procedure Code, reads as followss; - 


"7(1). The Court may on the application 
of any party to a sut, and on such 
terms as ıt thinks fit—- 


(a) make an order for detention, preserva- 
tion .or inspection of any property which 
is the subject-matter of such sult, 
or as to which any question may arise 
therein; 


b) for all or any of the purposes afore- 
said authorises any person to enter 
upon or into any land or building ın 
the possession of any other party to 
such suit; and 


c) for all or any of the purposes afore- 
said authorize any samples to be taken, 
or any observation to be made or experi- 
ment to be tried, which may seem 
necessary or expedient for the purpose 
of obtaining full information of evidence." 


Mr. Gandhi appearing on behalf of the 
plaintiff was fair enough to concede 
that the ad mterim mandatory injunction 
could not have been asked for under 
Order 39, rule 7 of the Civil Procedure 
Code at all. The learned Judge has 
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obviously not applied his mind to the 
correct provision of law under which 
the plaintiff was asking for an order 
of an ad interim mandatory injunction. 


13. The second infirmity in the order 
is that the order of ad interim mandatory 
injunction 1s made against "Messrs. Century 
Flour Mills Limited" which ıs not even 
a party to the suit. Messrs. Century 
Flour Mulls Limited is a _ public limited 
company and merely by adding the name 
of Messrs. Century Flour Mulls Limited 
as respondent 22 1n the petition for ad inte- 
mm mandatory injunction ıt would not 
empower the Court to issue an injunction 
against Messrs. Century Flour Mills Limi- 
ted directing ıt to issue duplicate shares. 
In para. 10 of his affidavitein support 
of his application in IA.No. 16446 of 
1984, the plaintiff has stated-- 
e 

e 'T am taking this application impleading 
M/s. Century Flour Mulls Ltd., having 
its registered Office at Indian Chamber 
Buildings, First Floor, Esplanade, Mad- 
ras-600108 as the garnishee so as to 
help this Hon'ble Court to pass necessary 
orders directing the garnishee M/s. 
Century Flour Mulls Ltd., Madras to 
issue duplicate shares ın respect of 
12,387 shares standing in the name 
of defendants | to 20 and also direct 
the garnishee M/s.Century Flour Mills 


Ltd., Madras, to transfer the 12,337 
shares in the name of the plaintiff 
and save him from irreparable loss." 


It ıs no% known as to how°’Messrs. Century 
Flour Milise Limited was described as 
a "garnishee" and in what proceedings 
Messrs. Century Flour Mills Limited 
was a garnishee. Technically, assuming 
that M/s. Century Flour Mills Limited 
was under the control of the plaintiff, 
the trial Court could not have made 
an order of ad interim mandatory: injunction 
without M/s. Century Flour Mills Limited 
being a party to the suit. The fact that an 
ad interim order of mandatory injunction 
has been made against the company which 
is not even a party to the suit and not 
against the defendants, itself indicates 
that the interim mandatory injunction 
has been issued in a most casual manner 
without any application of mind. 
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l4. The learned Judge seemed to have Provided further that nothing in _ this 
completely lost sight of the fact that section shall prejudice any power of 
the ad interim order of mandatory Injunction the company to register as a share- 
was in this case ot a very peculiar type holder or debenture-holder any person 


and the right of the plaintiff to get 
such an ad interim injunction could not 
be determined without reference to the 
provisions of the Companies Act. The 
right of a party to have duplicate shares 
issued or to have his name entered in 
the Register of Members of a public 
limited company has to be determined 
with reference to the provisions of the 
Companies Act. The ‘shares’ in a company 
Is movable property. Section 82 of the 
Companies Act provides that the shares 


or other interest of any member in a 
company shall be movable property, 
transferabbe in the manner provided by 


the articles of the company. Transfer 
of shares ıs a matter tn respect of which 
there ıs an express Statutory provision 
in section 108 of the Companies Act. 
Section 108 (1) which provides that the 
transfer of a share 1s not to be registered 
except on production of instrument of 
transfer, reads as follows:- 


"A company shall not register a transfer 
of shares in, or debentures, of, the 
company unless a proper instrument 
of transfer duly stamped and executed 
by or on behalf of the transferor and 
by or on behalf of the transferee and 
specifying the name, address and occupa- 
tion, if any, of the transferee, has 
been dekvered to the company along 
with the certificate relating to the 
shares or debentures, or if no such 
certificate is in existence, along with 
the letter of allotment of the shares 
or debentures: 


Provided that where, on an application 
in writing made to the company by 
the transferee and bearing the stamp 
required for an instrument of transfer, 
ıt 1s proved to the satisfaction of the 
Board of Directors that the instrument 
of transfer signed by or on behalf of 


the transferor and by or on behalf 
of the transferee has been lost, the 
company may register the transfer 


on such terms as to indemnity as the 
Roard may think fits 


to whom the right to any shares in, 
or debentures of, the company has 
been transmitted by operation of law." 


This provision shows that a company 
is prohibited from registering the transfer 
of shares in the company unless there 
1S a proper instrument of transfer which 
is duly stamped and which is executed 
by or on behalf of the transferor and 
by or on behalf of the transferee is delive- 
red to the ¢ompany along with the certifi- 
cate relating to the shares or debentures 
as the case may be. However, under 
the proviso, if it ıs proved to the satisfac- 
tion of the Board of Directors that the 
instrument of transfer signed by or on 
behalf of the transferor and by or on 
behalf ofe the transferee has been lost, 
¿he company may register the transfer 
on such terms as to indemnity as the 
Board may think fit, but this can be 
done only on an application ın writing 
to the company by the transferee and 
bearing the stamp required for an instru- 
ment of transfer. However, if the shares 
of a company have been transmitted by 
operation of law, the company ıs entitled 
to register as shareholder or debenture 
holder the person to whom the shares 
have been transmitted by operation of 


law. Sub-section (1A) of section 108 
requires the instrument of transfer of 
shares to be ın the prescribed form. 


There ıs an elaborate procedure prescribed 
under section 108 which has to be complied 
with before a transferee of a share could 
have his name registered in the Books 
of the company. The provisions of section 
108 would therefore show that the title 
of the transferee to get on the register 
of shareholders consists in the possession 
of the share certificates, together with 
the transfer form signed by the registered 
holder - See Maneckjt Pestonjt v. Wadilal 
Sarabhai & Co., 53 LA. 92 : 51 M.LJ. 1 : 
LL.R. 50 Bom. 360 : A.LR. 1926 P.C. 38. 
The combined effect of section 82 read 
with section 108 of the Companies Act 
is that though the shares of a company 
are 'movable' property, in so far as the 
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company is concerned, unless there is 
a valid deed of transfer in accordance 
with section 108 of the Companies Act, 
the transferee cannot claim to have 
his name entered in the Register of 
Members of the Company.- 


15. Even so far as issue of duplicate 
shares of the company is concerned, 
the right to get a duplicate share ts 


regulated by section 84. Under section 
84 (L) a certificate, under the common 
seal- of the company, specifying any shares 
held by any member, 1s prima facie evl- 
dence of the tıtle of the members to 
such shares. Sub-section (2) of section 
84 reads as follows:- - 


"A certificate may be renewed or a 
duplicate of a certificate may be issued 
uf such certificate— - 


@) ıs proved to have been lost*or destro- 
yed, or ° 
b) having been defaced or mutilated 
or torn ıs surrendered to the company." 


The learned Judge has not considered 
the effect of section 84 or section 108 
of the Companies Act when he went 
on to make an order that duplicate shares 
should be issued and the said shares 
should be immediately ‘transferred in 
the name of the plaintiff. The learned 
Judge was bound to consider whether 
he could issue an injunction against a 
company which ıs not a party and whether 
the plaintiff was entitled to by-pass 
the provisions of the Companies Act 
when he asked for. the several reliefs 
as prayed in the plaint. He should have 
considered these matters on his’ own 
even if the plaintiff's Counsel had not 
referred to them. 


16. Important questions of law are involved 
in the suit. The plaintiff's right to get 
the ownership of the shares ın question 
itself 1s not beyond doubt. Such a right 
is not founded on any document and 
will have to be decided only on oral 
evidence. It could not even be prima facie 
said that the plaintiff had any present 
undisputed right on the basis of a compro- 
mise which even according to the plaintiff 
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himself, the concerned defendants were 
not accepting. There was clear suppression 
of facts on the part of the plaintiff 
when he did not disclose to the Court 
the fact that he had applied for the 
alleged compromise being recorded ın 
the company Court. He has also not 
disclosed that there was already an adjudi- 
cation in the company Court before the 
filing of the suit (and) that the three 
defendants continue to be the Directors 
of the company. Injunction is an equitable 
relief and the suppression of the above 
facts was, ın my view, enough to deprive 
the plaintiff of the right to get the relief 
of injunction. 


17. There are not only disputed questions 
with regard to the present rmht of the 
plaintiff to the ownership of the shares 
in question, but as already pointed out, 
important questions of law are involved 
th respect of the provisions of the Compa- 
mies Act, and it was wholly’ improper 
on the part of the trial Court to make 
an order of ad interim mandatory injunction 
in the present case. A mandatory injunc- 
tion ıs an order compelling defendant 
to restore things to the condition in 
which they were when the plaintiffs 
complaint was made. Salmond defines 
‘Mandatory Injunction’ as "an order requi- 
ring the defendant to do a positive act 
for the purpose of putting an end to 
a wrongful state of things created by 
him, or otherwise, in fulfilment of the 
legal obligations, for example, an order 
to pull down a building which he had 
already erected to the ‘obstruction of 
the plaintiffs lights". Mandatory injunc- 
tions are dealt with by section 39 of 
the Specific Relief Act which reads 
as follows:-- 


"hen to prevent the breach of an 
obligation, it is necessary to compel 
the performance of certain acts which 
the Court ıs capable of enforcing, 
the Court may in its discretion grant 
an injunction to prevent the breach 
complained of, and also to compel 
performance of the requisite acts." 


A mandatory: injunction can therefore 
be issued in order to compel the perfor- 
mance of certain acts in order to prevent 
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the breach of an obligation which the 
Court 1s capable of enforcing. It 1s true 
that the obligation may flow from a 
contract. But then, an agreement enforcea- 
ble at law has to be there between the 
parties on the basis of which the obliga- 
tion can be ascertained. In the instant 
case, the agreement on which the plaintiff 
is relying is itself to be established. 


18. The object of an injunction is preven- 
tion (sic) and the maintenance of the 
status quo ante. Normally this object 1s 
achieved by merely making a restrictive 
order which forbids the carrying out 
of a threat of injury, or the repetition 
of an injurious act. In a given case, how- 
ever, the acts committed by the defendant 
may leaves an abiding injury and it may 
be difficult to restore the status quo ante 
unless that which has been done ıs undone. 
A mandatory injunction ıs issued % undo 
the effect of an injurious act. A very 
familiar example of such an injury is 


where the defendant erected a building ` 


which causes a perpetual obstruction 
to the access of light to the plaintiff's 
house, to which amount of light he has 
a legal right. In such a case, it is obvious 
that restoration of the parties to their 
former condition ıs impossible except 
by ordering the demolition of the building. 
Sometimes in order to prevent the breach 
of the legal right and to compel the 
performance of certain acts the defendant 
is ordered to undo that which he has 
done. A nrandatory injunction ıs granted 
only in rare cases and normally a manda- 
tory injunction’ is granted, if at all, only 
to restore the status quo and mot to esta- 
blish a new state of things differing 
from the state which existed at the date 
when the suit was instituted. The effect 
of a mandatory injunction so far as the 
defendant is concerned ıs more serious 
than in the case of a prohibitory injunc- 
tion, because, where by a mandatory 
injunction the defendant 1s enjoined to 
do any particular act, he may be put 
to expenses and trouble which may be 
very considerable. That ıs why, though 
the power to grant injunction has to 
be exercised with great caution, much 
greater caution is necessary in the case 
of making an order of mandatory injunc- 
tion which 1s very rarely granted. 
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19. The present case is an ıllustratıon 
of what harm a mandatory injunction 


can cause when passed ın a casual manner, 
as a matter of course. The plaintiff 
has still to establish his right to the 
shares in question. The factum of the 
compromise in pursuance of which the 
plaintiff claims that the defendants had 
promised to transfer the shares to him, 
is itself the subject-matter of an applica- 
tion under Order 23, rule 3, Civil Procedure 
Code, before the Company Court. The’ 
averments in the plaint which will have 
to be established before the plaintiff 
can claim any right to the shares in 
question, are disputed questions of fact 
on which evidence will have to be recorded 
when the suit goes to trial, because the 
main issue in the suit is the factum of 
the compromise on which the plaintiff 
relies. Even on the averments ın the 
plaint 1t cannot be said that the plaintiff 
has made out any prima facie case for a 
emandatory injunction and yet the defen- 
dants have? been summarily divested of 
the ownership of the shares in question 
of the value of more than Rs.10 lakhs 
by one. stroke of the pen of the learned 
Judge. In the view I have taken, the 
order of mandatory injunction made by 
the trial Court ıs set aside and the applica- 
tion No.16446 of 1984 is rejected. 


20. - Before parting with the case, ıt ıs 
necessary to observe that the trial Courts 
realise that injunctions, whether prohibi- 
tory or mandatory, should not be granted 
as a matter of course and the trial Court 
must exercise extreme caution and care 
before an order- of injunction ıs made 
and ıt has to decide the question relating 
to the grant of an ad ntemm injunction 
according to well established principles. 
The trial Court, even at the stage of 
making an ad mterim order of injunction, 
has to apply its mind seriously to the 
question whether the plaintiff has made 
out a prima facie case for the grant of 
an injunction. The circumstance that 
an ad ınterım order can be vacated after 
the defendant appears and contests the 
correctness of the order of injunction 
iS no justification for issuing an injunction 
as a matter of course. - 


21. Accordingly, the order of the trial 


- 


I 


Court made in I.A.No. 16446 of 1984 
is set aside. The revision petition 1s 
allowed with costs. Counsel's fees are 
computed at Rs.500/- 


22. I am informed that the defendants 
have already moved the Company Court 
for the transfer of the suit to its file. 
Having regard to the manner ın which 
the trial Court has dealt with the matter, 
it will be in the interest of justice to 
withdraw the suit from that Court and 
transfer the suit to the file of the Principal 
Judge, City: Civil Court. Tull such time 
as the Company Court decides the applica- 


` tion for transfer of the suit from the 


City Civil Court to the High Court, 
the suit shall now be tried by the Principal 
Judge, City Civil Court, Madras. If the 
suit is not transferred to the High Court, 
the suit will continue for trial in the 
Court of the Principal Judge. , 


R.S. Revision allowed. 


IN THE HIGH COURT OF JUDICATURE 
AT MADRAS 


Present:- V.Ramaswami and David Annou- 
samy, JJ. 
*W.A.Nos. 1040/83 and 319/84 against 


W.P.Nos. 5633/83 and 1954/83 respectively. 
12th February, 1985. 


Chinnasamy Chettiar and another 
Appellants* 


N.R. 
Ve 


The State of Tamil Nadu, represented 
by the Secy. to Govt. Home (Cinemas) 


Dept., Fort St. George, Madras-9 and 
others Respondents 
(A) Tamil Nadu Cinemas (Regulation) 


Act (9 of 1955), section 9-B - Revisional 
Authority - Whether should give reasons 
in an order of affirmance. 

Under section 9-B' of the Tamil Nadu 
Cinemas Regulation Act, a revision by 
' the Government, can take place on their 
own motion or on application. When the 
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matter is taken up by the Government 
on their own motion, nobody also is interes- 
ted to know about the decision of affir- 
mance. But when the revision is effected 
on the application of an aggrieved party, 


that party ıs entitled to know whether 
the revisional authority satisfied itself 
and how it satisfied itself. [Para. 14] 


In this connection, it ıs worth remembering 
that all decisions by public bodies are 
vicarious ones. They are taken on behalf 
of the people by an authority appointed 
directly or indirectly by the people. 
So the people have a right of superinten- 
dence to satisfy themselves about the 
acceptability of the decision and for 
that purpose the reasons leadjng thereto 
should be disclosed. Apart from the general 
public, some individuals may specifically, 
be interested ın the decision when they 
are susceptible of affecting their legitimate 
interest. Before a decision ıs taken, 
they are entitled to put forth their point 
in order to influence the decision to 
their advantage and when the decision 
is taken, they are naturally interested 
to know the reasons for the decision 
especially 1f ıt ıs not to their expectation. 

j [Para. 15, 16] 


The very fabric of democracy or the 
Government by the people implies that 
all decisions of public bodies are transpa- 
rent, so that the people know fully how, 
why and what for the decisiqn has been 
taken. Such a transparency ıs the best 
guarantee that the decision has been 
arrived at after taking into account 
all the circumstances and after giving 
due weight to each of these circumstances 
and also that no external consideration 
nor oblique motive has been operative 
in the mind of the authority deciding 
on behalf of the pgople. Transparency 
of decisions has also the advantage of 
shielding the decision of public bodies 
against unnecessary suspicion or criticism 
which otherwise would hang over those 
decisions and impair their strength. 

[Para. 17] 


(B) Tamil Nadu Cmemas_ (Regulation) 
Act (9 of 1955), section 9 (b) - Order 
of the revisional authority - Not containing 
any reason - Effect - Constitution of 
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India (1950), Article 226 - Petition for 
issue of certiorarified mandamus allowed. 


Though the order is judicial ın nature, 
it ıs not processed through in the same 
manner as ın a‘judicial forum. The Govern- 
ment have got their own method of work- 
ing, as per which the authority vested 
with power of decision comes to such 
a decision upon the perusal of the notes 
prepared by the Secretariat and the perusal 
of the records. In such a case, when 
the order communicated to the party 
does not by itself contain the reasons, 
it is necessary to ascertain whether 
the reasons are not to be found in the 
relevant file. That ıs why the aggrieved 
party in such a case would pray the Court 
to call for the records relating to the 
decision. When the records are so called 
for and when it 1s found that no reasons 
are found therein, this Court waquld be 
left with no option but to set aside the 
order, since it has no possibility to assess 
the merit thereof. If on the contrary 
there are reasons, the Court would see 
whether the grounds of revision have 
been properly considered and whether 
the final decision ıs in accordance with 
that consideration. Even if this Court 
is satisfied that the order ıs unimpeachable 
on the basis of the reasons so discovered 
one has to note that the revision petitioner 
would have, however suffered prejudice 
on account of the absence of reasons 
in the order itself. 


Though ıt was found in the instant case 
from the records that the impugned orders 
were not without reasons and therefore 
they were not bad, if however, the absence 
of disclosure of reasons in the orders 
themselves had compelled the petitioners 
to have the records called for and ın 
that process they had incurred expenditure 
they would be entitled to compensation 
for the same. ° [Para. 23] 
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Appeals under clause 15 of the Letters 
Patent against the order of Mr. Jus- 
tice Mohan, dated 30.9.1983 and 
made in the exercise of the Special Original 
Jurisdiction, of the High Court in Writ 
Petition . No.5633/83 presented to this 
Court, under Article 226 of the Constitu- 
tion of India, to issue a writ of certiorari- 
fied mandamus, calling for the records 
of the Ist respondent in Letter No.16565/ 
Cinemas/83-7 Home (Cinemas) Department 
dated 14.6.1983 and that of the 2nd respon- 
dent in D.Dis.Cinema Appeal No.170/82 
dated 26.1.1985 and of the third respondent 
ın R.Dis.No.41919/81 dated 11.10.1982 
and quash the said order of the Ist respon- 
dent in Letter No.16565/Cinemas/&3-7/ 
Home (Cinemas) Department, dated 14.6.83 
and direct the 3rd respondent to issue 
No Objection Certificate in favour of 
the petitioner for locating a Touring 
Cinema in Nachanapatt: Village in Omalur 
Taluk, Salem District (in W.P.No.5633/83 
and of (2) Mr. Justice Venkataswam, 
dated 29.2.1984 and made in the exercise 
of the Special Original Jurisdiction, of 
the High Court in W.P.No.1954/83 presented 
under Article 226 of the Constitution 
of India, to issue a writ of certiorari, 
calling for the records relating to the 
order of the respondent Letter No.165441/ 
Cinemas/82-4, confirming the order of 
the second respondent in Cinemas Appeal 
No.130/82, dated 21.12.1982 and quash 
the same. 

P.Chidambaram, for Appellants. ~ 


II} Chinnasamy Chettiar v. State of Tamil Nadu (David Annoussamy, s.s 


N.R. Chandran, Addi. 
for, Respondents | to 3 


Govt. Pleader, 


C.S. Prakasa Rao for Mrs. T.N.Ananthana- 
yaki, for 4th Respondent in W.A.No.1040 
of 1983. 


D.Raju, for R.D. Indrasenan, , for 4th Res- 
pondent in W.A.No.319 of 1984.- 


The Judgment of the Court was delivered 
by 


DAVID ANNOUSSAMY, J.:- In these two 
appeals against two judgments by different 
single Judges the point for determination 
is the same. Hence, both of them have 
been argued together and are Bosco 
of by this common judgment. 


2. In W.A.No.1040 of 1983 the facts 
are summarily as follows:- The fourth 
respondent applied for the grarft of 'NO 
OBJECTION CERTIFICATE' to locate 
a touring cinema in S.No.71/1 în Nachana- 
ppatti Village, Omalur taluk. The appellant 
also applied for the same grant. The 
applications were preferred under rule 
35 in Form A Part-II of the Tamil Nadu 
Cinematograph Rules. Notices inviting 
objections were published in the Office 
of the Panchayat Union, Kadayampatti 
on 25.4.1981 and in the Salem District 
Gazette dated 21.5.1981. The Collector 
after considering all the objections recei- 
ved, preferred the fourth respondent 
to the appellant, whose application was 
rejected. An appeal was preferred to 
the Commissioner of Land Admunistration, 
Madras, who confirmed the order of 
the Collector on 26.1.1983. On revision, 
the Government found that there was 
no ground to interfere with the orders 
of the Commissioner of Land Administra- 
tion. In the writ petition the appellant 
herein challenged the order of the Govern- 
ment on merits as well as on the ground 
that the order of the Government does 
not disclose the reasons. The learned 
Single Judge considered all the points 
raised as regards the merits of the case 
and found that the decision of the Collettor 
preferring the fourth respondent to the 
appellant as confirmed by the appellate 
authority and = revisional authority = did 
not suffer from any infirmity or irregula- 
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rity. As regards the second ground he 
held that the revisional authority while 
dismissing the revision need not give 
reasons and added that on the perusal 
of the records it was found that the 
government considered the revision petition 
with sufficient care after calling for 
a report and declined to interfere, being 
satisfied that there were no merits in 
the petition.- 


3. The facts relating to W.A.No.319 of 
1984 .are summarily as followss- The 
fourth respondent was the beneficiary 
of a licence to run a touring cinema 
in R.S.No.1961/A of Kulathupalayam 
Village, Dharapuram Taluk. That licence 
having expired he applied for renewal 
of the licence to run the tourmng cinema 
for a further period ofthree years on 
the same site. Objections were invited 
and after considering them the Collector 
réfused to grant 'C' Form licence to 
the fourth respondent by an order, dated 
15.7.1981. The fourth respondent preferred 
an appeal before the Commissioner of 
Land Administration, Chepauk, Madras. 
After hearing the parties concerned, 
the Commissioner of Land Admunistration 
by order, dated 3.9.1981 remanded the 
matter for fresh examination to verify 
whether the site and the building conformed 


to the relevant rules in every aspect.- 
The Collector obtained a report from 
the concerned Officer, inspected the 


site personally and after hearing the 
parties concerned rejected *again’ the 
application of the fourth respondent. 
The fourth respondent appealed for the 
second time* before the Commissioner 
of Land Administration, Madras, who 
also inspected the site in the presence 
of the Counsel for the objectors and 
the fourth respondent as well as the 
owner of the site and passed a detailed 
order stating that there was substantial 
compliance of the rule and granted the 
'C' Form licence to the fourth respondent. 
The appellant felt aggrieved by that 
order and preferred a revision before 
the government, which by its order dated 
16.2.1983 found that there was no ground 
to interfere. That order was challenged 
by way of writ before this Court on 
merits as well as on the point that the 
order of the Government was lable to 
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be quashed for its being a non-speaking 
order. The learned Single Judge, who 
heard the writ petition, after analysing 
all the points submitted before him, 
on merits found that the order granting 
licence to the fourth respondent did 
not suffer from want of jurisdiction or 
any error apparent on the face of the 
record making ıt liable to be quashed. 
As regards the technical ground relating 
to the content of the order, after reviewing 
the decisions on that point by this Court 
on earlier occasions the learned Judge 
came to the conclusion that the preponde- 
rance of authority was in favour of the 
view that the confirming revisional order 
need not be a speaking order. ` 


4. The cemmon point raised in both the 
appeals is that the revisional authority 
exercising a ‘quasi-judicial power should 
disclose the reasons in its order and 
that in the absence of such disclosure 
the order was vitiated and was liable 
co be set aside for that reason. 


5. The answer of the learned Additional 
Government Pleader is that when the 
revisional authority confirms the order 
of the appellate authority, it need not 
give reasons of its own. This’ controversy 
is not a new one. It has been brought 
before Courts several times and ıt will 
not be out of place to review summarily 
the decisions of Single Judges of this 
court and to set for the rulings of the 
Supreme Court on this point. 


6. In W.P.No.f0157 of 1981 dated 22.10.81 
a Single Judge of this Cart held that 
the revisional authority acting under 
“section 9-B of the Tamil Nadu Cinemas 
(Regulation) Act, 1955, need not give 
reasons in an order of affirmance. In 
another decision reported in Alagırı v. 
Collector, Thanjavur, I.L.R. (1983) 1 Mad. 
176 : ALR. 1983 Mad. 134, a Single 
Judge of this Court while dealing with 
a writ petition arising out of an order 
of revision under the Tamil Nadu Cinemas 
(Regulation) Act, ruled that when there 
is total absence of reasons and not even 


reference to the reasons recorded by 
the appellate authority, that disclosed 
total lack of application of the mind. 


He further held that the revisional autho- 
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rity should give reasons because the 
decision is likely to be subject to scrutiny 
by High Court under Article 226 of the 
Constitution. In W.P.No.8394 of 1981 
and W.P.No.9508 of 1981 dated 8.1.1932 
and 21.1.1983 respectively, the learned 
Single Judge, who dealt with W.P.No. 
5633 of 1983, out of which W.A.No.1040 
of 1983, now being dealt with, arises 
in case of affirmance, when 
the original Tribunal gives adequate rea- 
sons, the Appellate Tribunal may dismiss 
the appeal agreeing with those reasons. 
He further held that the purpose of Issuing 
rule nist was to have the file to be produ- 
ced and that when the file disclosed 


the reasons that would show that the 
revisional authority had exercised its 
power in conformity with law, though 


the order by itself may not disclose the 
reasons, and the order would be proper. 
It is after the review of the above decisions 
that the. Single Judge, who dealt with 


eW.P.No.1954 of 1983 out of which W.A.No. 


319 of 1984, now being dealt with arises, 
came to. the conclusion that the preponde- 
rance of authorities in this Court was 
that an order of affirmance by a revisional 
authority need not be a speaking order. 


7. We shall now turn to the rulings of 
the Supreme Court on the point of issue 
in the chronological order. In M.J.Indus- 
tries v. Union of India, (1966) 1 S.C.R. 
466 : (1966) 1 S.C.J. 204 : ALR. 1966 
S.C. 671, the Supreme, Court, while dealing 
with a writ petition arising out of an 
order on revision under rule 55 of the 
Mineral Concession Rules, held by a 
majority view (two Judges) that the Central 
Government was not bound to give in 
its order full reasons for rejecting the 


application. One Judge dissenting with 
that view observed that if tribunals can 
make orders without giving’ reasons, 


ıt may lead to abuse of power in the 
hands of unscrupulous or dishonest officers. 
He further noted that the extent and 
nature of the reasons depend upon each 
case and that what was essential was 
that reasons should be given by an appellate 
or revisional tribunal expressly or by 
a reference to those given by the original 
tribunal. - 


8. In Bhagatraja v. Union of India, (1967) 3, 
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S.C.R. 302 : (1968) 1 S.C.J. 431 : (1968) 
l M.L.J. 6.C.) 77 : (1968) 1 An.W.R. 
(S.C.) 77 : ALR. 1967 S.C. 1606, the 


Supreme Court, while dealing with an 
appeal arising out of a revisional order 
of the Central Government on revision 
against the order of the State Government 
under the Mines and Minerals (Regulation 
and Development) Act, 1957, has decided 
that a party ıs entitled to know why 
the decision has gone against him and 
further observed as follows:- 


"Both the High Court and this Court 
are placed under a great disadvantage 
1f no reasons are given and the revision 
petition ıs dismissed curtly. In such 
a case this Court can probably only 
exercise its appellate jurisdiction satisfac- 
tortly by examining the entire records 
of the case and after giving a hearing 
come to tts conclusion on the merits 
of the case. This would cértainly be 
a very unsatisfactory method of dealing 
with the appeal." s 
9. In Som Datt v. Union. of India, (1969) 2 
S.C.R. 177 : (1969) 1 S.C.J. 835 : (1969) 
M.L.J. (Cri.) 447 : ALR. 1969 S.C. 414, 
the Supreme Court held that there was 
no express obligation imposed ın section 
164 or by section 165 of the Army Act 
on the confirming authority or upon the 


Central Government to give reasons 
in support of its decision to confirm 
the proceedings of the Court Martial. 


The Court went further to observe that 
there was no force in the contention that 
there was any general principle or any 
rule of natural justice that a statutory 
tribunal should always and in every case 
give reasons in support of its decision. 


10. In the case Mahabir Prasad v. U.P. 
State, (1971) 1 S.C.3. 256 : (1971) 1 
S.C.R. 201 : ALR. 1970 S.C. 1302, while 
dealing with an order of appeal subject 
to revision, the Court observed that 
‘unless reasons were given in the order, 
the aggrieved party had no opportunity 
to convince the revisional authority that 
the order was erroneous, that if the 
aggrieved party was not supplied the 
reasons the right of appeal was an empty 
formality and that it must appear that 
the authority has reached a conclusion 
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which ıs according to law and just, and 
for ensuring that ıt must record the 
ultimate mental process leading from 
the dispute to its solution. 


11. In the case Ranganathan v. Daulatrao, 
(1975) 1 S.C.C. 696 = (1975) 3 S.C.R. 99 : 
A.I.R. 1975 S.C.2146, the Supreme Court 
after observing that when an order Is 
lable to be challenged under Articles 
226 and 227 of the Constitution, Courts 
Insist that an appeal ought to be disposed 
of by a speaking order giving reasons 
in its support, stated that it might not 
be possible in all cases to say that a 
non-speaking order ıs bad or invalid. 


12. In Stemens Engineering & Mfg. Com- 
pany of India v. Union of India,%1976) 2 
S.C.C. 981 : (1977) 1 S.C.J. 116 : A.LR. 
1976 S.C. 1785, the Supreme Court has 
ruled? that every quasi-judicial order 
must be supported by reasons and added 
that the rule requiring reasons to be 
given in support of an order was a basic 
principle of natural justice which must 
inform every quasi-judicial process and 
the rule must be observed in its proper 
spirit and that mere pretence of compliance 
with it would not satisfy the requirement 
of law. 


13. In the last case cited before us, 
viz... Tara Chand v. Delht Municipality, 
(1977) 1 S.C.R. 638 : (1977) Lab.I.C. 
55; (1977) 1 S.C.C. 472 : A.J.R. 1977 
S.C. 567, the Supreme Court observed 
as follows:- : 


"While ıt May be necessary for a disci- 
plinary or administrative authority 
exercising quasi-judicial functions to 
State the reasons ın support of its 
order if it differs from the conclusions 
arrived at and the recommendations 
made by the enquiring officer in view 
of the scheme of a particular enactment 
or the rules made thereunder, it would 
be laying down the proposition a little 
too broadly to say that even an order 
of concurrence must be supported by 
reasons. It cannot also be laid down 
as a general rule that an order is a 
non-speaking order simply because 
ıt ıs brief and not elaborate. Every 
case has to be judged in the Ifght of 
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The above review of decisions would 
disclose that the views of the Courts 
in this matter have not yet crystallised 
as to what should be exactly the content 
of a decision by a revisional authority. 
The common proposition which appears 
to energe from the above decisions 1s 
that the reasons to be disclosed would 
depend upon the facts and circumstances 
of the case. 


14. The learned Government Pleader 
would however persist in his contention 
that the revisional authority need not 
set forth the reasons in the order and 
would place special reliance on a decision 
of the Supreme Court in M/s. Sri Raja 
Lakshmi Dyeing Works and others v. 
Rangaswamy Chettiar, (1980) 2 R.C.J. 165 : 
A.ILR. 1980 S.C. 1253. That decision 
was un a matter arising under the Tamyl 
Nadu Buildings (Lease and Rent Control) 
Act, 1960. The provisions of section 
25 of the Act provides that the revisional 
authority has to satisfy itself as to the 
regularity of the proceedings or correct- 
ness or legality or propriety of any decision 
passed by the subordinate authorities. 
The provision of section 9 (b) of the 
Cinemas Regulation Act, providing for 
‘revision, 1s similar to the above said 
provisions of section 25 of the Act. In 
that decision, the Supreme Court observed 
as follows:- - 


'The dominant dea conveyed by the 
incorporations of the words to satisfy 
"itself! (emphasis supplied by the Supreme 
Court), under section 25 appears to 
be that the power conferred on the 
High Court under section 25 ıs essentially 
a power of superintendence." 

the 


3asing on this observation learned 
& T 3 


Government Pleader would contend that- 


the Government exercising revisional 
power under section 9(b) of the Act, 
is exercising a power of superintendence 
and while exercising such a power, the 
revisional authority need not disclose 
the reasons for its orders. This contention 
cannot be accepted, nor the observation 
of the Supreme Court yields itself to 
such 2 stretched view. Under section 


The Madras Law Journal Reports 


[1985 


9b) of the Act, a revision by the Govern- 
ment can take place on their own motion, 
or on application. When the matter 
is taken up by the Government on their 
own motion, nobody else ıs interested 
to know about the decision of affirmance. 
But, when the revision ıs effected on 
the application of, an aggrieved party, 
that party ıs entitled to know whether 
the revisional authority satisfied itself 
and how it satisfied itself. 


15. In this connection, ıt 1s worth remem- 
bering that all decisions by public bodies 
are vicarious ones. They are taken on 
behalf of the people by an authority 
appointed directly or indirectly by the 
people. So the people have a right of 
superintendence to satisfy themselves 
about the acceptability of the decision 
and for that purpose the reasons leading 
thereto should be disclosed. - 


16. Apart from the general public, some 
“individual tay specifically be interested 
in the decision when they are susceptible 
of affecting their legitimate interests 
Before a decision ıs taken, they are entitled 
to put forth their point in order to influ- 
ence the decision to their advantage 
and when the decision ıs taken, they 
are naturally interested to know the 
reasons of the decision especially if 
it is not to their expectation. . 


17. The very fabric of democracy or 
the Government: by the people implies 
that all decisions of public bodies are 
‘transparent, so that the people know 
fully how, why and what for the decision 
has been taken. Such a transparency 
is the best guarantee that the decision 
has been arrived at after taking into 
account all the circumstances and after 
giving due weight to each of these circum- 
stances and also that no external conside- 
ration nor oblique motive has been opera- 
tive in the mind of the authority deciding 
on behalf of the people. Transparency 
of decisions has also the advantage of 
shielding the decision of public bodies 
against unnecessary suspicion or criticism 
which otherwise would hand over those 
decisions and impair their strength. 


18. Transparency 


of the decisions of 


fi} 


legislative bodies is ensured by a public 
debate at the end of which decisions 
are taken. Transparency of the decisions 
of the judiciary 1s obtained by the public 
hearing of parties concerned and by a 
reasoned order. Transparency of the 
decisions of the executive bodies 1s achie- 
ved by those decisions being open to 
scrutiny either by the legislature or by the 
judiciary. In some countries executive 
decisions also are made directly transparent 
to the public and to the interested parties 
by the legal requirements of disclosure 
of reasons along with the decisions. 


With these broad principles in mind 
shall turn to the circumstances of 
case. The impugned order was passed 
the government in the exercise of 
their power of revision, in the discharge 
of judicial function. Therefore, the norms 
of judicial process will apply to the order 
and the’ reasons have necessarily to be 
disclosed for the following reasons. Firstly, 
the interested parties should ke convinced 
that the matter was not disposed of 
without application of mind and that 
his case has been considered ın its entirety; 
otherwise the relief provided in law would 
be illusory. Secondly, the party ıs interested 
to know the answer of the authority 
to his contentions in order to find out 
whether the matter can be taken to 
a higher authority if such answers are 
not found to be satisfactory. Thirdly, 
the knowledge of reasons 1s useful and 
necessary for the party and others who 


may be ın similar circumstances for 
their future course of action. The losing 
party may eventually take advantage 


of principle as per which his case was 
rejected on a future occasion. This happens 
for instance very frequently ın cases 
relating to the grant of licences under 
the Motor Vehicles Act. 


20. Apart from the above reasons for 
which reasons should be disclosed in 
the interest of the parties concerned, 


it is also to be stated that clear disclosure 
of reasons ın the order ıs necessary, 
since the order is susceptible of being 
challenged under Article 226 before this 
Court. If no reasons are disclosed or 


if they are insufficiently disclosed, this 
Court would have to go into the ‘whole 
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records and this consumes its time beyond 
the contemplation of the Constitution, 
delays the disposal of cases and impairs 
the over-all efficiency of the system 
as a whole. 


21. Therefore, there cannot be any doubt 
that in an order passed by the government 
In a matter, like the present one reasons 
should be disclosed. But what would be 
the amount of reasons to be stated would 
vary from case to case. But this last 
principle cannot be stretched to the 
extreme limit so as to say that the absence 
of reason would indicate that the reasons 
of the revisional authority ın an order 
of affirmance are the same as_ those 
of the appellate authority. Of course, 
if the revision petitioner does not point 
out the defects of the appellate authority's 
order but displays nothing else than obstina- 
Cy en merely repeating verbatim the 
grounds of appeal as grounds of revision, 
one could consider that the absence of 
reasons in the confirming order of the 
revisional authority tantamounts to aqcep- 
tance of the reasons of the appellate 
authority. But when the grounds of revision 
contain specific, grounds attacking the 
reasoning of the appellate Court's order, 
these grounds have necessarily to be 
answered. In such a case it cannot be 
said that the absence of reasons tant- 
amounts to the acceptance of the reasons 
of the appellate Court even if the order 
is one of affirmance. 


last question to be examined 
is what is to be ,done when the order 
does not gontait any reason. Though 
the order ıs judicial in nature, it ıs not 
processed through in the same manner 
as in a judicial forum. The Government 
have got their own method of working, 
as per which the authority vested with 
power of decision comes to such a & ~ision 
upon the perusal of the notes prepu.ed 
by the Secretariat and the perusal of 
the records. In such a case, when the 
order communicated to „the party does 
not by itself contain the reason, ıt ıs 
necessary to ascertain whether the reasons 
are not to be found in the relevant file. 
That ts why the aggrieved party in such 
a case would pray the Court to call 
for the records relating to the decision. 


22. The 


=- 


“ 
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When the records are so called for and 
when ıt ıs found that no reasons are 
found therein, this Court would be left 
with no option but to set aside the order, 
since it has no possibility to assess the 
merit thereof. If on the contrary there 
are reasons the Court would see whether 
the grounds of revision have been properly 
considered and whether the final decision 
is in accordance with that consideration. 
Even if this Court ıs satisfied that the 
order is unimpeachable on the basis of 


the reasons so discovered one has to 
note that the revision petitioner would 
have, however, suffered prejudice on 


account of the absence of reasons in 
the order itself. Had the reasons been 
present in the order, he would have got 
an opportupity to satisfy’ himself about 
the reasonableness of the decision. The 
absence, of reasons caused suspicion 1n 
his mind and led him to spend money 
In a writ petition proceedings for calling 
for the records, he ıs entitled to the 
relief for having been placed ın such 
a predicament. 


23. Turning now to the orders leading 
to the present appeals it 1s found that 
they read as follows:- 


'The Government have examined the 
revision application ın the reference 
third cited with the connected records. 
They consider that there ıs no ground 
to interfere with the orders of the 
Commissiqner for Land Administration, 
Madras, in the reference second cited. 
They accordingly reject the revision 
application filed by you." 


It is seen that there ıs total absence 
of disclosure of reasons in the above 
order. Records in both the cases have 
been called for by the Single Judges. 
They have found „that the reasons for 
the orders are available in the records 
in the form of elaborate notes and ultimate 
decision by the Minister, Those reasons 
have been found acceptable by the Single 
Judges and the present appeals are filed 
only on the point whether the orders 
are bad on account of absence of reasons 
in the orders. It 1s clear from the above 
that the orders are not without reasons 
and therefore they are not bad. However, 
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the absence of disclosure of the reasons 
in the order itself nas compelled the 
petitioners to have the records called 
for and in that process they have incurred 
an expenditure for which they are entitled 
to compensation. We, therefore, order 
that they may be paid each Rs.5,000/-. 
Barring this relief, the appeals are dismis- 
sed. - 


B.S. Appeals dismissed. 


IN THE HIGH COURT OF JUDICATURE 
AT MADRAS 


Present:- S. Natnar Sundaram, J. 


*W.P.No. 3102 of 1985. 9th July, 1985. 


Rasu Pillai 


Petitioner* 


Ve 


The Addi. Tahsildar (Kudiyiruppu), Mayila- 
duthurai and others Respondents. 


Tamil Nadu Occupants of Kudtytruppu 
(Conferment of Ownership) Act (XL of 
1971), sections 2 (8) (ii) -and 3 (2) - 'Kudtyi- 
ruppu' and Tenant - Scope - Reference 
only to site and not superstructure on 
it occupied by an agriculturist or agricultu- 
ral labourer either as a tenant or as 
a licensee. 


A reading of section 2 (8) of the Tamil 
Nadu Occupants of Kudiyiruppu (Confer- 
ment of Ownership) Act which defines 
kudiyiruppu leaves no room for doubt 
that kudiyiruppu could have reference 
only to the site. Such a site must have 
been occupied by an agriculturist or 
agricultural labourer, either as a tenant 
or as a licensee. There ought to be a 
dwelling house or a hut over the site. 
The dwelling house or hut could belong 
either to the occupant or to any person 
other than such occupant - may be the 
owner of the site also. The site will 
take in not only the exact area over 
which the dwelling house or hut has 
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been put up, but also such other area 
adjacent to the dwelling house or hut 
as may be necessary for the convenient 
enjoyment of such dwelling house or 
hut. [Para. 3] 


The very object of the Act ıs to provide 
for the conferment of ownership rights 
on the occupants of kudilyiruppu ın the 
State of Tamil Nadu, as its very preamble 
would indicate. Its object ıs not to cover 
aid take in demise of premises, consisting 
of site and superstructure as a single 
unit, either on lease or licence. The 
demise by way of lease or licence ought 
to have been of the site alone. [Para. 3] 


Where an agriculturist or an agricultural 
labourer was ın occupation of a site 
on a lease or a licence, express or implied, 
such a site could fall within the meaning 
of kudiyiruppu. If the demise is both 
of the site and the superstructure as 
a single unit, the matter could not be 
brought within the purview of the Act. 
Section 8 (2) of the Act has got’a purpose 
to serve, viz., where the superstructure 
belongs to any person other than the 
occupant as per the terms of that section 
such superstructure shall also vest in 
the occupant. But that purpose cannot 
be extended to say that even though 
the demise in favour of the occupant 
was not only of the site but also of the 
superstructure as a single unit, the provi- 
sions of the Act would be attracted and 
the occupant could claim the rights confer- 
red by the Act. [Para. 4] 


Cases referred to:- 


K.Visalakshi v. Maruthamuthu Pilla, 
(1981) 94 L.W. 514; T.K.Narayana Pillai v. 
Naganatha Iyer, (1981) 94 L.W. 253 : 
(1981) 1 M.L.J. 506 : A.LR. 1981 Mad. 196: 
Manickam v. Dharmapuram Adheenam, 
(1984) 2 M.L.J. 148. 


D.C.Krishnamurthy, for Petitioner. 


D.I.J. Rajkumar, Govt. Advocate and 


BKumar, for Respondents. 


The Court made the following 


ORDER:- The petitioner ın this writ 


petition claims that he was an occupant 
of a kudiyiruppu within the meaning 
of the Tamil Nadu Occupants of Kudıyı- 
ruppu (Conferment of Ownership) Act, 
1971 (Act XL of 1971), hereinafter referred 
to as the Act. On 19th June, 1971 he 
applied for the kudiyiruppu patta, seeking 
determination of the question as to whether 
he was ın such occupation or not. According 
to the petitioner, he ıs an agriculturist 
cultivating nanja lands of about 4.13 
acres belonging to the 4th respondent 
as a tenant and further he is occupying 
a site measuring 7 cents ın S.No.108 
in Mannampanthal vattam, Mayiladuthurai 
taluk, and the superstructures put up 
thereon, both belonging to the 4th respon- 
dent. The petitioner would characterise 
his occupation of this site Of an extent 
of 7 cents as occupation of a kudiyiruppu 
within, the meaning of the Act. The 4th 
respondent contested the case of the 
petitioner, stating inter alia that the de- 
mise was not only of this site of 7 cents 
but also of the superstructures put up 
thereon as a single unit, under a tenancy 
arrangement while the petitioner served 
the 4th respondent as a car driver, and 
since the petitioner has been removed 
from service, he could not continue to 
be in occupation of the premises and 
in any event, there could not be a claim 
for kudiyiruppu under the Act by the 
petitioner. The 4th respondent also raised 
a controversy over the claim of tenancy 
put forth by the petitioner with regard 
to the nanja lands of about 4.13 acres, 
with which we are not very. much concerned 
in these proceedings in view of the point 


raised. The first respondent heard the 
matter, opined that the site and the 
superstructures belonging to the 4th 


respondent would not be an impediment 
with regard to countenancing the claim 
of the petitioner for kudiyiruppu patta 
and following, a pronouncement of Sethu- 
raman, J., in K.Visalakshit v. Maruthamuthu 
Pillai, (1981) 94 L.W. 514, granted the 
petitioner the kudiyiruppu patta in respect 
of the 7 cents of site along with the 
superstructure thereon since as per the 
provisions of section 3 (2) of the Act, 
the superstructure shall also vest in the 
occupant of “the kudiyiruppue. The 4th 
respondent appealed and the appeal came 
to be heard and disposed of by *the 2nd 
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respondent and by the order impugned 
in the writ petition, the second respondent 
reversed the order of the first respondent 
holding that the demise was not only 
of the site but also of the superstructure 
and hence the provisions of the Act 
could not be invoked. The second respon- 
dent chose to -follow the pronouncement 
of Suryamurthy, J., in T.K.Narayana Pil- 
lai v. Naganathe Iyer, (1981) 94 L.W. 253 : 
(1981) 1 M.L.J. 506 : A.LR. 1981 Mad. 196. 
The order of the second respondent 1s 
being put in issue in this writ petition. 


2. There is a controversy as to whether 
the petitioner ıs, an agriculturist within 
the meaning of the Act. The petitioner 
claims himself to be an agriculturist. 
This ıs not being accepted by the 4th 
respondent. It has come out from the 
materials placed in the case that while 
the petitioner was serving the 4th ?espon- 
dent as a driver, he was inducted into 
possession of the  premises--both the 
site and superstructure--and his services 
have been terminated subsequently and 
further, he was also given a lease of 
nanja lands of an extent of 4.13 acres. 
The first respondent proceeded that 
the petitioner ıs an agriculturist within 
the meaning of the Act, on the ground 
that he must be cultivating this extent 
of nanja lands. However, in the order 
passed by the second respondent, I do 
not get indication of any positive adjudica- 
tion on this’ question. On behalf of the 
4th respontent, it ıs contended before 
me that even assuming that the petitioner 
Is an agriculturist, yet, the demise by 
way of a lease in favour of the petitioner 
being not only of the site of an extent 
of 7 cents, but also of the superstructure 
thereon as a single unit, both belonging 
to the 4th respondent, the provisions 
of the Act could not at all be invoked, 
and, the subject-ntatter of demise and 
the occupation by the petitioner was 
not of a kudiyiruppu within the meaning 
of the Act. Learned Counsel for the 
petitioner does not dispute before me 
that the demise ın favour of the petitioner 
by way of lease was not only of the 
site but also of the superstructure standing 
thereon as a single unit. What he would 
‘contend is that by virtue of section 3(2) 
of theeAct, even though the superstructure 
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belongs to the 4th respondent, it would 
come to vest in the petitioner and the, 
occupation of the petitioner would still 
be characterised as kudıyıruppu within 
the meaning of the Act and hence the 
rights under the Act could be claimed 
and granted. Learned Counsel for the 
petitioner places reliance on the pronounce- 
ment of Sethuraman, J., referred to 
above. Asagainst this Mr. B.Kumar, learned 
Counsel for the 4th respondent, would 
submit that the very definition 'kudiyiruppu' 
in section 2 (8) of the Act speaks about 
the site of any dwelling house or hut 
occupied, either as tenant or as licensee, 
by any agriculturist or agricultural labourer 
and furthermore, the definition of 'tenant' 
under section 2 (11) of the Act contem- 
plates tenancy of the site alone and 
hence only tf the demise ıs of the site 
alone and not of the site and the super- 
structure as a single unit, the ouccpant 
of such ‘a site could claim kudiyiruppu 
rights and the definition of 'kudıyıruppu' 
under the Act does not and cannot take 
in the demise on lease of a premises 
consisting of site and superstructure 
as a single unit.- 


3. Before I assess the contentions put 
forth by the respective Counsel, I would 
like to advert to the relevant provisions 
of the Act. Section 2 (8) defines 'kudiyi- 
ruppu' as follows:- 


"Kudiyiruppu means the site of any 
dwelling house or hut occupied either 
as tenant or as licensee, by any agricul- 
turist or agricultural labourer and includes 
such other area adjacent to the dwelling 
house or hut as may be necessary for 
the convenient enjoyment of such dwelling 
house or hut. 


Explanation......" | 


| 
Section 2 (11) defines 'tenant' ın the 


following terms: 


'Tenant' means any person who has 
paid or has agreed to pay rent or other 
consideration for his being allowed 
by another to enjoy the land of the 
latter under a tenancy agreement, 
express or implied, and includes his 
heirs and legal representatives." 
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Section 3 reads as follows:- 


"Occupant of kudiyiruppu to become 
owner:- (l) Any agriculturist or agricul- 
tural labourer who was occupying any 
kudıyıruppu on the 19th June, 1971, 
either as tenant or as licensee shall, 
with effect from the date of the com- 
mencement of this Act, be the owner 
of such kudlyiruppu, and such kudiyiruppu 
shall vest in him absolutely free from 
all encumbrances. : 


(2) Where, in the case of occupant 
of kudiyiruppu referred to 1n sub-section 
(1), the superstructure belongs to any 
person other than such occupant, such 
superstructure shall also, with effect 
from the date of the commencement 
of this Act, vest ın such occupant 
absolutely free from all encumbrances." 


A bare reading of section 2 (8) which’ 
defines kudiyiruppu leaves no room for 
doubt in the mind of the Court that 
‘kudlyiruppu' could have reference only 
to the site. Such a site must have been 
occupied by an agriculturist or agricultural 
labourer, either as a tenant or as a licen- 
see. There ought to be a dwelling house 
or a hut over the site. The dwelling house 
or hut could belong either to the occupant 
or to any person other than such occu- 
pant--may be the owner of the site also. 
The site will take in not only the exact 
area over which the dwelling house or 
hut has been put up, but also such other 
area adjacent to the dwelling house or 
hut as may be necessary for the convenient 
enjoyment of such dwelling house or 
hut. For the purpose of understanding 
the definition of kudiyiruppu under section 
2 (8), ıt is proper to advert to and keep 
in mind the definition of 'tenant' occurring 
in section 2(11) of the Act, which speaks 
about only a tenancy of the land. The 
very object of the Act ıs to _ provide 
for the conferment of ownership rights 
on the occupants of kudiyiruppu ın the 
State of Tamil Nadu, as its very preamble 
would indicate. Its object ıs not to cover 
and take in demise of premises, consisting 
of site and superstructure as a single 
unit, either on lease or licence. The 
demise by way of lease or licence ought 


ta have haan nf tha esta alana 


4. In T.K.Narayana- Pillar v. Naganatha 
Iyer, (1981) 94 L.W. 253 : (1981) 1 M.L.J. 
506: A.I.R. 1981 Mad. 196, Suryamurthy, J., 
had to deal with this question squarely 
and the observations of the learned Judge 
run as followss:- 


"The question to be considered ıs whether 
sub-section (2) of section 3 will avail 
the defendant in the instant case. Sub- 
section (2) of section 3 will be applicable 
only if the defendant proves that he 
is an occupant of -a kudiyiruppu and 
as ‘'kudiyiruppu' means the site of any 
dwelling house or hut, occupied by 
him, either as tenant or licensee, he 
should have taken the site alone on 
@ 

lease, 1f he ıs to claim the benefits 
of the Act. Any other interpretation 
of tbe definition of kudiyiruppu ın sub- 
¿Section (8) of section 2 of the Act 
will have far-reaching and calamitous 
consequences, because every agriculturist 
who ıs in occupation of a house as 
a tenant within the area to which the 
Act applies can then claim the benefits 
of the Act, not only in respect of the 
site but also of the house." 


This ratio of the learned Judge has been 
followed by Mohan, J., in Manitckam v. 
Dharmapuram Adheenam, (1984) 2 M.L.J. 
148. No exception could be taken to 
the ratio enunciated by the learned Judges 
of this Court who had occasion to deal 
with the question directly. On my own 
assessment also of the ° provisions. of 
the Act, I have to hold that only where 
an agriculturist or an agricultural labourer 
was in occupation of a site on a lease 
or a licence, express or implied, such 
a site could fall within the meaning of 
kudiyiruppu. If the demise is both of 
the site and the supergtructure as a single! 
unit, the matter could not be brought 
within the purview of the Act. Section 
3 (2) of the Act has got a purpose to 
serve, viz, where the superstructure 
belongs to any person other than the 
occupant of a kudiyiruppu, such superstruc- 
ture shall also vest in the occupant as per 
the terms of that section. But, that 
purpose cannot be extended to say that 
even though the demise in favour of 
the occupant was not only of the site, 
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unit, the provisions of the Act would 
be attracted and the occupant could 
claim the rights conferred by the Act. 
In the decision relied on by the learned 
Counsel for the petitioner, Sethuraman, J., 
had no occasion to consider the question 


directly, because this question never 
arose before the learned Judge in the 
manner ın which it has arisen’ before 


me and the other two learned Judges 
of this Court. In the case dealt with 
by Sethuraman, J., the lower appellate 
Court, in a civil litigation, declined to 
countenance the case of a person, defen- 
dant in the suit, that he 1s entitled to 
the benefits of the Act, on the ground 
that where the site as well as the super- 
structure belong to the owner, the occupant 
could not become entitled to the benefits 
of the Act. The facts of the case, the 
contentions of the parties and the point 
dealt with by the learned Judge are totally 
different. This ıs quite evident from 
the relevant passage occurring ın the 
judgment of Sethuraman, J., which passage 
stands extracted as follows:- 


'The lower appellate Court took three 
possible cases that may arise for the 
application of this provision. In the 
first category of cases falls a case 
where the site belongs to a particular 
person and the agriculturist has put 
up a superstructure. The second category 
comprises a case where a site belongs 
to a particular person and the superstruc- 
ture belongs to a third party and the 
agriculturist +S in occupation of the 
property. The lower appellate Court 
is of the view that to these two catego- 
ries of cases, the provisions of the 
Act would clearly apply. This view 
ts correct. The third category of cases 
mentioned by the lower appellate Court 
is where the site as well as the super- 
structure belongs to the owner. In such 
a case, according to the lower Appellate 
Court, the occupant does not become 
the owner. For the purpose, reliance 
is placed on the following words ın sub- 
section (2) of section 3, viZ., the super- 
structure belongs to any person other 
than such occupant’. It is not clear 
how the Court understands the above 
words to mean that the superstructure 
must ®*belong to a third party and not 
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the owner of the site itself. So long 
as the occupant ıs not the owner of 
the superstructure, sub-section (2) 
of section 3 would apply. The words 
'the superstructure belongs to any person 
other than such occupants’ would include 
all those cases where the occupant 
is not the owner but some one else 
is, whether he is the owner of the 
site or a third party. The provision 
is so clear in its language that it 1s 
rather surprising that the lower appellate 
Court came to the conclusion that 
sub-section (2) of section 3 does not 
apply to a case where the superstructure 
and the site belong to the same owner. 
In this case, there ıs no dispute that 
the defendant was an agrıculturist. 
On this construction of the provision 
ıt would follow that the defendant 
was entitled to rely on section 3 (2) 
of the Act read with section 2 @).' 


The first authority,viz., the first respon- 
dent, was not in order in placing reliance 
on the judgment of Sethuraman, J., on 
the facts of the case to uphold the claims 
of the petitioner and the appellate autho- 
rity, viz., the second respondent, in my 
view, did the right thing in _ following 
the pronouncement of Suryamurthy, J. 


5. In the circumstances stated above, 
I could not uphold the grievance of the 
petitioner that there was any error commit- 
ted by the second respondent by passing 
the impugned order. Accordingly, this 
writ petition fails and the same ıs dismis- 
sed. There will be no order as to costs. 


B.S. Petition dismissed. 


It] Jayaraman v. State of Tamil Nadu 


IN THE HIGH COURT OF JUDICATURE 
AT MADRAS 


Present:- G.Ramanujam and M.A.Sathar 
Sayeed, JJ. 


*Writ Appeal Nos. 233, 248 to 250/78 
against W.P.Nos.197 and 417 of 1978. 
4th February, 1985. 


D. Jayaraman and others Appellants* 


Ve 


The State of Tamil Nadu, represented 

by the Secretary to Government, Industries 

Department, Madras-9 and others 
Respondents 


Tamil Nadu Handloom and Textiles Service 
Special Rules, rule 10 made under G.O.Ms. 
No.1140 (Industries) dated 9.8.1975 - 
Scope and applicability - Satd ules made 
ın 1970 given retrospective effect from 
30.4.1971. ° 


Under the adhoc rules in G.O.Ms.No. 


1061 (Ind.), Department of Industries 
etc., dated 20.4.1966 for the post of 
Textile Control Officers, respondents 


3 to 16 were appointed as such officers 
for special reasons though they were 
outside the ad hoc rules. Writ petitions 
challenging the appointments were allowed 
by a single Judge who quashed the appoint- 
ments and directed the authorities to consi- 
der recruitment to the posts in accordance 
with the rules. The petitioners in the writ 
petitions were so appointed. The respon- 
dents filed writ appeals against the single 
Judge's order. Subsequently, the Special 
Rules for Tamil Nadu Handloom and Tex- 
tiles Service Rules were made under 
G.O.Ms.No.1140 (ind.) dated 9.8.1970 and 
given retrospective effect from 30.4.197] 
in the place of the ad hoc rules. The res- 
pondents were therefor promoted as Tex- 
tile Control Officers. As to the effect of 
the single Judge's order under these 
circumstances, 

Held:- Special Rules have been framed 
for the personnel working in the Tamil 
Nadu Handloom and Textile Service called 
the Special Rules for Tamil Nadu Handloom 
and Textile Service made under G.O.Ms. 
No.1140. (Industries) dated 9th August, 


+ 
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1979. The said rules made ın 1970 have 
been given retrospective effect from 
30th April, 1971. As per the said Special 
Rules, the Textile Control Officers have 
to be appointed by recruitment by transfer 
from among Tahsildars ın the Tamil 
Nadu Revenue Subordinate Service and 
Government Superintendent/Superintendents 
working in the Department of Handloom 
and Textiles.“ Thus all the Superintendents 
working ın the Handlooms and Textile 
Department are now entitled to be appoin- 
ted as Textile Control Officers unlike 
the earlier ad hoc rules which provided for 
the appointment of Textile Control Officers 
only from the category of Tahsildars 
and Superintendents who are governed 
by Tamil Nadu Ministerial Service. The 
Saving clause contained in ryle 10 says 
that nothing contained ın those rules 
Shall adversely affect any person holding 
the pests on the date of issue of the 
nules. On coming into force of the said 
rules, respondents 3 to 16 have, in fact, 
been promoted as Textile Control Officers. 
Thus, the petitioners in the writ petitions 
as well as respondents 3 to 16 ın the 
writ petitions have all been promoted. 
The promotion of the petitioners ın the 
writ petitions ın pursuance of the orders 
passed by the single Judge, before the 
Issuance of the Special Rules is covered 
by the Saving Clause contained ın rule 
10 of the Special Rules. The appointment 
of respondents 3 to 16 made ın pursuance 
of the Special Rules will be taken to 
have effect from 30th Apri, 1971, ın 
view of the retrospective effect given 
to the provisions of the “Special Rules. 
Thus, the appointment of the petitioners 
in the writ petitions as well as the subse- 
quent promotion of respondents 3 to 
16 are all effective. [Para. 2] 


Appeals under clause 15 of the Letters 
Patent against the onder of Mr. Justice 
Mohan, dated 3.3.78 and made ın the 
exercise of the Special Original Jurisdic- 
tion of the High Court in Writ Petition 
Nos.197, 147 of 1975 presented under 
Article 226 of the Constitution of India 
to issue writ of mandamus, after setting 
aside the promotion of respondents 3 to 16 
as Textile Control Officers directing 
the 2nd respondent to promote the petitio- 
ner as Textile Control Officer with effect 
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from the date of promotion of the 3rd 


respondent VIZ., 24.2.1973. 

S. Ramalıngam, for Selvarathınam, for 
Appellants. 

K.Srıdhar, for Government Pleader and 


P. Chidambaram, for Respondents. 


The Judgment of the Court was delivered 
by 


RAMANUJAM, Jes- Since all these writ 
appeals raise the same issue, they are 
dealt with together. These writ appeals 
arise out of the order of Mohan, J., 
in two writ petitions, W.P.Nos. 197 and 
417 of 1975. The appellants are aggrieved 
against the common order of the learned 
single Judge. The circumstances under 
which the writ petitions came to be 
filed before this Court may briefly be 
noted. There was recruitment of Lower 
Division Clerks in the Office of the Direc- 
tor of Handloom and Textiles, Madras, 
through the Tamil Nadu Public Service 
Commission and the petitioners ın the 
said writ petitions were persons who 
were selected for appointment as Lower 
Division Clerks through the Tamil Nadu 
Public Service Commission. The posts 
of Lower Division Clerk and Upper Division 
Clerk as also the Superintendent in the 
Director of Handlooms and Textiles were 
governed by the rules applicable to the 
Madras Munisterial Services. The petitioners 
who were „recruited as Lower Division 
Clerks were later promoted as Upper 
Division Clerks or Assistants. After comple- 
tion of the probation, they were regularly 
promoted as Superintendents. They were 
also declared to have satisfactorily comple- 
ted their probation later. In the meanwhile, 
a separate wing ın the Co-operative 
Department to look after the Handloom 
Weavers' Co-operatiye Society was formed. 
These officers occupied the posts of 
Junior Inspector, Senior Inspector’ or 
Co-operative Sub-Registrar, as the case 
may be, in the Co-operative Department. 
They were governed by the rules applicable 
to the Madras Co-operative Subordinate 
Service. In the year 1960, the personnel 
looking after the handloom work in the 
Co-operative Department were brought 
under the administrative control of the 
e 
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Director of Handlooms and “Textiles. 
They further continued ,to be designated 
as Junior Inspector, Senior Inspector 
and Co-operative Sub-Registrar and they 
also continued to be governed by the 
rules applicable to Madras Co-operative 
Subordinate Services and their promotions 
and other matters affecting their service 
were made by the Registrar of Co-opera- 
tive Societies. Thus, there were two 
sets of personnel, one governed by the 
Madras Co-operative Subordinate Service 
Rules and the. other the Madras Ministerial 
Service Rules. However, the Government 
in G.O.Ms.No.2156 (Ind.) Department 
of Industries, Labour and Co-operation 
dated 15.4. 1961 framed ad hoc rules under 
the proviso to Article 309 of the Constitu- 
tion for all the personnel working in 
the Office of the Director of Handlooms 
and Textiles, Madras. By reason of those 
rules, the appointment to the post of 
Superintendents are to be made by recruit- 
ment by transfer from among the Senior 
Inspectors or from promotion among 
the Upper Division Clerks working, in 
the Office of the Director of Handlooms. 
In the Department of Handlooms and 
Textiles, the higher post to that of the 
Superintendent was Textile, Control 
Officer in the scale of Rs.525-25-600-30- 
750. In G.O.Ms.No.2326 (Ind.) Department 
of Industries Labour and Co-operation, 
dated 29.4.1965, ad hoc rules under Article 
309 of the Constitution were made for 
the post of Senior Superintendents. Rule 
4 of the said ad hoc rules provided recruit- 
ment being made to the post of the Textile 
Control Officer as well as the Superinten- 
dent being filled up by transfer from 
the following categories: 


@) By transfer from the post of Tahsil- 
dars; or 


(i) by recruitment by transfer from the 
categories of Selection Grade Superinten- 
dents or Superintendents. Working ın 
the Office of the Director of Handlooms 
who have put in not less than 2 years 
of service as such. 


Though the personnel working ın the 
Director of Handlooms and _ Textiles, 
Madras, came from two sources, the 


personnel coming from the Co-operative 
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Department were not shown as a category 
for being recruited by transfer to the 
post of either Textile Control Officer 
of the Senior Superintendent. Under 
G.O.Ms.No.1961 (Ind.) Department of 
Industries, Labour and Housing. dated 
20.4.1966, ad hoc rules were framed for 
recruitment to the post of Textile Control 
Officers and that also provided for transfer 
from Tahsildar as well as Superintendent 
in the Director of Handlooms and Textiles 
Department. Though the said ad hoe rules 
did not provide for the personnel who 
come from the Co-operative Department 
and who are working as either Inspectors 
or Co-operative Sub-Registrars ın the 
Office of the Director of Handlooms, 
respondents 3 and 4 were promoted as 
Textile Control Officers taking into account 
the representations made by the personnel 
coming from the Handloom Department 
and also on the basis of the recommenda- 
tions made by the Director of Handlooms. 
The said appointment of respondents 
3 to 16 as Textile Control Officers were 
challenged before this Court in -W.P.Nos. 
197 and 417 of 1975. Mohan, J., allowed 
those writ petitions holding that relevant 
ad hoc rules which were ın operation 
at the relevant time did not provide 
for the personnel coming from the Co-ope- 
rative Department being promoted and 
that at the relevant time only persons 
in the category of Tahsildar and Superin- 
tendent in the Director of Handlooms 
and Textiles alone would be considered 
for promotion to the post of Textile 
Control Officers and so long as that 
ad hoc rules are not amended, it 1s not 
open to the State Government or the 
Director of Handlooms to effect recruit- 
ment in violation of the said ad hoc rules. 
In that view, the learned single Judge 
quashed the appointments and also directed 
the authorities to consider the question 
of recruitment to the post of Textile 
Control Officers strictly in accordance 
with the ad hoc rules then ın force. 


2. It appears that in pursuance of the 
orders passed by Mohan, J., the petitio- 
ners in the writ petitions were actually 
promoted as Textile Control Officers. 
Respondents 3 to 16 aggrieved against 
the order of Mohan, J., had filed the 
writ appeals questioning the order of 
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Mohan, J. After the filing of the appeals 
in the place of ad hoc rules, special rules 
have been framed for the personnel working 
in the Tamil Nadu Handloom and Textile’ 
Service. Those rules are called the Special 
Rules for Tamil Nadu Handloom and 
Textiles Service made under G.O.Ms.No. 


1140, (Industries), dated 9th August, 
1979. The said rules made in 1979 have 
been given retrospective effect from 


30th April, 1971. As per the said Special 
Rules, the Textile Control Officers have 
to be appointed by recruitment by transfer 
from among the Tahsildars in the Tamil 
Nadu Revenue Subordinate Service and 
Grade Superintendent/Superintendents 
working in the Department of Handlooms 


and Textiles. Thus, all the Superinten-. 
dents working ın the Handlooms and 
Textiles Department are now entitled 


to be appointed as Textile Control Officers 
unlike @he earlier ad hoc rules which provi- 
ded for the appointment of Textile Control 
Officers only from the category of Tahsil- 
dars and Superintendents who are governed 
by the Tamil Nadu Ministerial Service. 
The saving clause contained ın rule 10 
says that nothing contained ın those 
rules shall adversely affect any person 
holding the posts on the date of issue 
of the rules. On coming into force of 
the said Special Rules, respondents 3 
to 16 have, in fact, been promoted as 
Textile Control Officers. Thus, the petitio- 
ners in the writ petitions as well as 
respondents 3 to 16 in the writ petitions 
have all been promoted. The promotion 
of petitioners ın the writ petitions in 
pursuance of the orders passed by Mohan,,. 
J., before the issuance of the Special Rules 
Is covered by the saving clause contained 
in rule 10 of the Special Rules. The ap- 
pointment of respondents 3 to 16 made 
In pursuance of the Special Rules will 
be taken to have effect from 30th Apru, 
1971 in view of the retrospective effect 
given to the provisions of the Special 
Rules. Thus, the appointment of the 
petitioners in the writ petitions as well 
as subsequent promotion of respondents 
3 to 16 are all effective. Neither the 
petitioners nor respondents 3 to 16 ın 
the writ petitions are now prejudiced 
In any manner. However, it ıs seen that 
the order passed by the learned single 
Judge consists of two parts, the first 


398 


part quashing the order of appointment 
of respondents 3 to 16 to the post of 
Textile Control Officers and the second 
part consisting of a direction to the 
authorities to consider the case of the 
writ petitions for appointment to the 
post of Textile Control Officers. On 
the basis of the direction, the respondents 
have considered the claims of the writ 
petitioners for promotion and have actually 
granted them the promotion as Textile 
Control Officers which stands validated 
by the saving clause contained in rule 
l0 of the Special Rules. The second part 
of the order of the learned single Judge 
cannot be interfered with. However, 
In view of the fact that after the Special 
Rules have been framed giving retrospec- 
tive effect, respondents 3 to 16 have 
been promoted with retrospective effect 
from 30th April, 1971, the order of the 
learned single Judge quashing the appoint- 
ment orders of respondents 3 to I6 has 
to be set aside. In view of the subsequent 
development referred to above the impug- 
ned appointments have since been validated. 


3. The writ appeals are allowed to the 
extent indicated above. There will be 
no order as to costs. 


R.S. 


Writ Appeals allowed. 


IN THE HIGH 
AT MADRAS 


COURT OF JUDICATURE 


(Special Original Jurisdiction) 
e 


Present:- S. Mohan, J. 


*W.P.No. 9423 of 1982. 
4th September, 1985. 


Annai Indira Labour Contract Co-operative 
Society, Tirusoolam Village, represented 
by its Chief Promotor T.J.Lakshmanan, 
Tirusoolam, Madras-600 100 Peéetitioner* 


í 
Ve 


The Deputy Registrar, Co-operative Socie- 
ties, Saidapet, Madras-600 015 and another 
Respondents 
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(A) Tamil Nadu Co-operatıve Societies 
Act (53 of 1961), section 9 (1) - Request 
for registration by petitioner - Rejection 
of request by Deputy Registrar - Matter 


within the parameters indicated ın the 
section. 
(B) Tamil Nadu Co-operative Societies 


Act (53 of 1961), section 96 - Appeal 
against the order of Deputy Registrar 
provided - No Justification to bye-pass 
that remedy - Writ petition to the High 
Court - Petitioner directed to file appeal. 


(C) Constitution of India (1950), Article 
226 - Alternative remedy available - 
Writ petition to the High Court dismissed 
with direction to file an appeal. 


Held:- No doubt registration of a society 
can be granted by the Registrar, in this 
case by the Deputy Registrar if it ts 
In accordance with the provisions of 
the Co-operative Societies Act and the 
rules or the Co-operative principles. 
But the most important point ıs, what 
Is contained in the later half of section 
9 (1) of the Act. That says that the Regis- 
trar should satisfy himself that the society 
will, in his own opinion, work successfully. 
That is the essential law, however avowedly 
placed it within the subjective realm. 
Where, therefor the attention of the 
Deputy Registrar has been drawn to 
the law and order problem, which in 
his opinion, having regard to the past 
experience will render this society function- 
Ing unsuccessfully, ıt has to be held that 
it perfectly falls within the parameters 
indicated by sub-section (1) of section 9 
of the Tamil Nadu Co-operative Societies 
Act, 1961. [Para. 3] 


Besides this an appeal ıs provided against 
the impugned order under section 96 
of the Tamil Nadu Co-operative Societies 
Act, 1961 to the Registrar. Therefore 
there is no justification for the petitioner 
to bye-pass that remedy. The petitioner 
is directed to file an appeal. [Para. 4] 


Petition under Article 226 of the Constitu- 
tion of India, praying that ın the circum- 
stances stated therein, and in the affidavit 
filed therewith the High Court will be 
pleased to issue a writ of certiorarified 


If] 
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(Mohan, J -) 


mandamus calling for the records of 
the first respondent in Na.Ka.No.4227/82 
dated 25.10.82 and quash the same and 
direct the respondent to register the 
society as applied for by the petitioner 
on 25.3.82 in accordance with the provisions 
of the Co-operative Societies Act. 


S. Ramalingam, for K.Govindarajan and V. 
Venkataswaml, for Petitioner. 


N.R. Chandran, Additional 
(Writs) and G.Rajan, for 


Govt. Pleader 
Respondents. 


The Court made the following 


ORDER:- In this writ petition, the petitio- 
ner has prayed for a writ of certiorarified 
mandamus directing the first respondent 
herein to register the society as applied 
for by the petitioner on 25.3.1982 in 
accordance with the provisionS of the 
Tamil Nadu Co-operative Societies Acts 
1961. j 

2. Mr. S.Ramalngam, learned Counsel 
for the petitioner, urges that the rejection 
of the request of the petitioner for regis- 
tration ıs arbitrary in that, having directed 
the petitioner to comply with the necessary 
formalities, to go back and reject the 
request of the petitioner would amount 
to arbitrariness. Therefore, the impugned 
order 1s liable to be quashed. Further, 
the rejection is not warranted under 
section 9 of the Tami! Nadu Co-operative 
Societies Act, 1961. The learned Additional 
Government Pleader says that the impugned 
order dated 25.10.1982 of the first respon- 
dent ıs self-explanatory. The rejection 
in this case is mainly on the ground of 
law and order problem, which, certainly 
is a valid ground under section 9 of the 
Tamil Nadu Co-operative Societies Act, 
1961. Mr. G.Rajan, appearing for the 
party impleaded, supporting the learned 
Additional Government Pleader, submitted 
that having regard to the past experience 
when situation became worse ın that, 
there was a breach of peace, the impugned 
order is fully supportable.’ Undoubtedly, 
ıt 1s within the scope of section 9 of 
the Act. 


3. I have very carefully perused the impug- 
ned oarder dated 75.10.1927  reiectino 


the request for registration of the petitio- 
ner-society. It mainly proceeds on the 
ground that the attention of the Deputy 
Registrar of Co-operative Societies has 
been drawn to the fact that there would 
be law and order problem in case two 
societies function. This Court cannot, 
like under section 145, Criminal Procedure 
Code proceedings, go into the question 
whether this statement ıs correct or 
not. Certainly, the poor labourers cannot 
be exposed to the risk of lıfe or limb 
or even required to face such hazards, 
more so in a place where mining operations 
go on with explosives as well. As to 
the scope of section 9 of the Tamil Nadu 
Co-operative Societies Act, 1961, I may 
now extract sub-section (1)@of section 
9 which reads as follows:- 


"lf “She Registrar is satisfied that the 
“application for the registration of a 
society 1s in accordance with the provi- 
sions of this Act and the rules and 
that the proposed bye-laws are not 
contrary to this Act or the rules or 
to co-operative principles and that 
the society will, in his opinion, work 
successfully he may register the society 
and its bye-laws." 


No doubt, registration can be granted 
by the Registrar, in this case by the 
Deputy Registrar, if it is in accordance 
with the provisions of the Act and the 
rules and the proposed bye-laws are not 
contrary to this Act or the rules or the 
co-operative principles. But the most 
important point to be noted ıs, what 
is contained in the later half of the sub- 
section. That says that the Registrar 
should satisfy that the society will, in 
his opinion, work successfully. Therefore, 
that ıs the essential law, however, avowedly 
placed it within thé subjective realm. 
Where, therefore, the attention of the 
Deputy Registrar has been drawn to 
the law and order problem, which, ın 
his opinion, having regard to the past 
experience will render this society function- 
Ing unsuccessfully, I should hold that 
it perfectly falls within the parameters 
indicated by sub-section (1) of section 
9 of the Tamil Nadu Co-operative Societies 
Act, 1961. e 


u. Recider thic an annanil Te meraunadada 


ww 


400 


against the impugned order under section 
96 of the Tamil Nadu Co-operative Socie- 
ties Act, 1961, to the Registrar. There 
Is no justification ‘for the petitioner 
to bye-pass that remedy. Therefore, 
I hereby direct the petitioner to file 
an appeal on or before 15.10.1985 and 
as and when such appeal comes to be 
filed, due notice will be given to the 
parties concerned including the party 
impleaded herein, namely, Tirusoolam 
Anna Harijan Blue Metal Workers' Industrial 
Co-operative Society and the appellate 
authority will consider the case from 
the angle of law and order as ıs prevalent 
to-day. If necessary, he may even get 
reports from the concerned police authori- 
ties. However, should he be inclined 
to accord registration, such registration 
shall date back to the date of the applica- 
tion of the petitioner. With these observa- 


tions, the writ petition Js _ disrgissed. 
There will be no order as to costs. " 
R.S. PRAEERAT Petition dismissed. 


IN THE HIGH COURT OF JUDICATURE 
AT MADRAS 


Present:- V.Ramaswamı and David Annou- 


samy, JJ. 


*W.A.No. 96 of 1981. 14th September, 1984. 


G. Annamalai Pillai Appellant* 
Ve e 

The Dist. Revenue Officer, Coimbatore 
and others Respondents 


l 

Hındu Minority and Guardianship Act 
(XXXII of 1956), section 8 - Lease deed 
executed by the father of a.mimor in 
contravention of the Act - Avoidance 
of the lease by the mimor on obtaming 
majority - Avoidance effective from 
the date of the transaction. 


Where the father of a minor leased out 
the minor's property for a term extending 
more than one year beyond the date 


on which the minor would attain majority, 
e 
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the lease ıs hit by section 8 (2) 6) 
of the Hindu Minority and Guardianship 
Act. When the minor avoided the lease 
executed by his father, the lease became 
void from its inception and no statutory 
rights could, therefore, accrue in favour 
of the lessee. [Para. 10] 


Cases referred to:- 


Chandrasekaran v. Kunju Vannuar, (1976) 2 
M.L.J. 243 : 88 L.W. 216 : A.J.R. 1975 
Mad. 227; G. Ponniah Thevar v. Nallayam 
Perumal Pillai, (1977) 1 S.C.J. 458 : (1977) 
2 M.L.J.(S.C.) 1 : (1977) 1 An.W.R.(G.C.) 1: 
(1977) 1 S.C.C. 500 : (1977) 2 S.C.R. 446 : 
A.I.R. 1977 S.C. 244; Satgur Prasad v. 
Harnarain Das, L.R. (1932) 59 LA. 147 : 
62 M.L.J. 451 : 35 L.W. 667 : ALR. 
1932 P.C. 893 S.N.R. Sundara Rao and 
Sons v. Commissioner of Income-tax, 
Madras, (1957) 31 I.T.R. 449 : ALR. 
1957 Mad. 451. 


K.V. Sankaran, for A.V.Ilango, P.Rathinam 
and T.M.Vasudevan, for Appellant. 
M.A. Sadanand, Govt. Advocate and Mrs. 
Radha Gopalan, for Respondents. 


The Order of the Court was made by 


RAMASWAMI, J.:- Under a registered deed 
dated 27th December, 1971 the fourth res- 
pondent, father of the 5th respondent, 
executed a lease deed for a period of 
five years in respect of his minor son 
th respondent's separate property ın 
favour of the appellant herein. On the 
date when the lease deed was executed, 


the fifth respondent was a minor, his 
date of birth being 27.9.57. Claiming 
to be a cultivating tenant, by virtue 


of the lease deed executed by the 4th 
respondent, the appellant filed an applica- 
tion before the Tahsildar, the 3rd respon- 
dent under the provisions of the Tamil 
Nadu Agricultural Lands Record of Tenancy 
Rights Act (Act 10 of 1969) praying 
to register him as a tenant in the tenancy 
records as per the provisions of the Act. 
The 5th respondent contested the said 
proceeding on the ground that the lands 
are his properties, that his father had 
no manner of right or title to deal with 
the same and lease the property contrary 


II] Annamalai Pillai v. Dist. Revenue Officer, Coimbatore (Ramaswami, J.) 


to the provisions of section 8 of the 
Hinda Miunority and Guardianship Act 
(XXXII of 1956), that he had no knowledge 
of the same, that he avoided the lease 
executed by his father on 15.9.1958 and 
that therefore, the appellant could not 
claim any right under the Act. Though 
there was some dispute as to whether 
the land belonged to the 45th respondent 
or not, all the authorities have held that 
ıt belonged to the Sth respondent and 
there ıs no dispute about the same in 
this appeal. On the question whether 
there was any valid tenancy, the 3rd 
respondent Tahsildar, held that in view 
of section 8 (2) b) of the Hindu Minority 
and Guardianship Act and the lease having 
been avoided by the minor after the 
he attained the age of majority, there 
was no valid lease and the appellant 
could not claim the status of a cultivating 
tenant and accordingly he dismissed the 
petition. å 


e 
2. On appeal, the Revenue Divisional 
Officer, Tirukoilur, the second respondent 
herein, however, held that the appellant 
was a contractual tenant and that therefore 
he is entitled to be registered as a cultiva- 
ting tenant. 


3. The 5th respondent preferred a revision 
to the first respondent, the District 
Revenue Officer, South Arcot at Cuddalore, 
who set aside the order of the Appellate 
Authority, and restored the order of 
the Tahsildar, holding that the appellant 
is not a cultivating tenant. The writ 
petition filed by the appellant was dismis- 
sed. Hence the present appeal against 
the order in W.P.No.3143 of 1978. 


4, The learned Counsel for the appellant 
contended that on 27th December, 1971, 
when the lease deed was executed and 
he was given possession of the land by 
the father of the minor, there was a 
valid and enforceable lease and even 
if the 5th defendant had any right for 
avoiding the sale after he attained the 
age of majority, the lease being initially 
valid, he is entitled to the benefits of 
a cultivating tenant. In support of this 
contention he relied on two _ decisions, 
one Full Bench of this Court ın Chandra- 
sekaran v. Kunju Vanniar and others, 
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(1976) 2 M.L.J. 243 : 88 L.W. 216 : ALR. 
1975 Mad. 227 and another by the Supreme 
Court ın G. Ponniah Thevar v. Nallayam 
Perumal Pillai and others, (1977) 1 S.C.C. 
500 : (1977) 1 S.C.J. 458 : (1977) 2 An.W.R. 
(S.C.) 1 : (1977) 2 M.L.J. (S.C.) 1 : (1977) 
2 S.C.R. 446 : AJR. 1977 S.C. 244.- 
In the Supreme Court case, a lease 
deed was executed by a life estate holder. 
On the cessation of the life estate the 
successor claimed that the lease executed 
was not binding on him and that so far 
as he ıs concerned, the tenant could 
not claim the benefits of the Cultivating 
Tenants Protection Act. The Supreme 
Court held that the life estate holder 
is entitled to create a tenancy and by 
virtue of the provisions of the Act, such 
a tenant created by her could legally , 
extend béyond her life time and bind 
the sigccessor. The ratio of the Supreme 
Court judgment thus ıs that there could 
be no doubt that a lfe estate holder 
is entitled to lease the property ın her 
own right. He does not deal with it, 
as the property of the successor. Though 
the lcase itself may be valid only during 
the life-time of the life estate holder, 
the authority to lease could not be questio- 
ned. If once initially there was a valid 
tenancy, by reason of succession the | 
rights of the tenant under the statute 
is not taken away. It may also be mentio- 
ned that the statutory definition of 'land- 
lord' relates not only to the person who , 
created the lease, but contemplates 
and takes ın every successive holder, 
who has the right at the time of filing 
the suit, to,realise rents or evict persons 
ın wrongful occupation. It ıs ın these 
circumstances, the Supreme Court held 
that there is nothing in the Act to show 
that the protection given to the cultiva- 
ting tenant was given only against his 
original lessor and ,did not extend to 
subsequent holders of land occupying 
the capacity of the Jandlord. 


5. The decision reported in Chandraseka- 
ran v. Kunju Vannıar and others, (1976) 2 
M.L.J. 243 : 88 L.W. 216 : ÆLR. 1975 
Mad. 227, related to a lease by a usufruc- 
tuary mortgagee. The question that was 
referred to the Full Bench was whether 
the tenants under the usufructuary mort- 
gage are entitled, after the redemption 


' that 
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of the usufructuary mortgage, to claim 
the protection granted under the Tamil 
Nadu Cultivating Tenants Protection 
Act, 1955, as against the mortgagor. 
The Full Bench held that since the tenancy 
originated in an agreement, though because 
of the redemption such an agreement 
came to an end, the tenant continued 
to be in possession and he will be entitled 
to the benefits of the Act as a cultivating 
tenant. It will not be a case of a usufruc- 
tuary mortgagee conferring upon the 
tenant a higher title than what he ıs 
possessed of. It ıs only the statute that 


; gave the right to the tenant even after 


the cessation of the tenancy agreement. 
It may also be ‘seen from this decision 
the usufructuary mortgagee was 
entitled te lease the property, though 
that may enure for the benefit of the 
tenant only, during the period when the 
mortgage was subsisting. However, fn view 
of the special ,definitions and the rights 
conferred under the statute, the tenant 
gets the statutory right as a cultivating 
tenant. 


6. Section 8(2) of the Hindu Minority 
and Guardianship Act, 1956, provides 


- that the natural guardian shall not, without 


the previous permission of the Court, 
lease any part of the minor's property 
for a term exceeding five years or for 
a term extending more than one year 
beyond the date on which the munor 
will attain majority. In this case, though 
the lease déed was for a term not exceed- 
ing five years, it is hit by the other 
provision viz., ‘for a term extending more 
than one year beyond the d&te on which 
the minor will attain majority'. We have 
already noticed that the fifth respondent 
minor was born on 27th September, 1975 
and, therefore, he would have attained 
age of majority on 27th September, 1975, 
Since the lease deed*was upto 29th Decem- 
ber, 1976, it 1s hit by the provisions of 
section 8 (2) b) of the Act. After prohibi- 
ting a lease of that type, clause (3) of 
section 8 stated that any disposal of 
immovable property by a natural guardian, 
In contravention of sub-section (2), ıs 
avoidable at the instance of the minor 
Or any person claiming under him. In 
exercise of this power of avoidance, the 
minor, AS already stated, on 15th Septem- 
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ber, 1978 has terminated the lease and 
avoided the transaction. 


7. The short question, therefore, for our 
consideration is whether the avoidance 
of the lease deed is effective from the 
date of the transaction itself, so as to 
make the transaction void and unenforcea- 
ble from the inception, so that the princi- 
ples enunciated in G. Ponniah Thevar v. 
Nellaya Perumal Pillai and others, (1977) 1 
S.C.J. 458 : ALR. 1977 S.C. 244 and ın 
Chandrasekaran v. Kunju Vanniar and 
others, (1976) 2 M.L.J. 243 : 88 L.W. 216 : 
A.I.R. 1975 Mad. 227, are not applicable, 
or the lease was initially valid and on 
the avoidance of the same, it become 
invalid from the date of avoidance. - If 
ıt becomes invalid only on and from the 
date of avoidance, the ratio of the Supreme 
Court judgment” will apply. If ıt becomes 
void from the inception, the tenant cannot 
claim any statutory right against the 
respondent. 


8. We hav already seen that clause (3) 
of sectiðn 8 of the Hindu Mhunority and 
Guardianship Act, 1956, specifically makes 
the transaction voidable. The lease execu- 
ted by the guardian in this case ıs prohibi- 
ted and in that sense it was without 
any authority. On the legal efficacy 
and the distinction between valid, void 
and voidable agreements, we find the 
following passage in Salmond on Jurispru- 
dence, 12th Edition, at page 341:- 


"A valid agreement is one which 1s 
fully operative in accordance’ with 
the intent of the parties. A void agree- 
ment ıs one which entirely fails to 
receive legal recognition or _ sanction, 
the declared will of the parties being 
wholly’ destitute of legal efficacy. 
Avoidable agreement stands midway 
between these two cases. It ıs not 
a nullity, but its operation ıs conditio- 
nal’ and not absolute. By reason of 
some defect in its origin ıt ıs liable 
to be destroyed or cancelled at the 
option of one of the parties to it. On the 
exercise of this power the agreement not 
only ceases to have any efficacy, but 1s 
deemed to have been void ab initio. The 
avoidance of it relates back to the 
making of ıt. The hypothetical or contin- 
gent efficacy which has hitherto been 
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attributed to ıt wholly disappears, 
as tf it had never existed. In other 
words, available agreement ıs one which 
is void or valid at the election of one 
of the parties to ıt", 


9. This distinction has also been judicially 
noticed in the Privy Council judgment 
reported in Satgur Prasad v. MHarnarain 
Das, L.R. (1932) 59 I.A. 147 : 62 M.L.J. 
451 3: 35 L.W. 667 : ALR. 1932 P.C.89 
and in the Pivision Bench judgment in 
S.N.R. Sundara Rao and Sons, Madurai v. 
Commissioner of Income-tax, Madras, 
(1957) 31 LT.R. 449 : ALR. 1957 Mad. 451. 
The Division Bench held, following the 
Privy Council judgment, as follows: 


"..eeWhen a person who is entitled to 
dissent from the alienation, does so, 
his dissent is ın relation to the transac- 
tion as such and not merely to the 
possession of the alienee on the date 
of such dissent. z 


The effect of the avoidance ıs; therefore, 
to get rid of the transactiof, with 
the result that in law it ts as if the 


transaction had never taken place..." 


‘10. We have, therefore, no doubt, that 
when the fifth respondent avoided the 
[lease executed by his father, the fourth 
respondent, the lease became void from 
its inception and no statutory rights 
could, therefore, accrue ın favour of 
ine appellant herein. There are no grounds 
to interfere. Hence, the writ appeal 
fails and ıs dismissed. But there will 
be no order as to costs. 


B.S. dissii Appeal dismissed. 
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IN THE HIGH COURT OF JUDICATURE 
AT MADRAS 


(Special Original Jurisdiction) 
Present:— S. Nainar Sundaram, J. 


*Writ Petition Nos. 7684 to 7686 of 1985. 
26th July, 1985. 


R.M.Appavu Chettiar Sons, 156-158, 
South Avani Moola Street, Madurai-625001. 


Petitioner* 
Ve 
The Appellate Assistant Commisioner, 
Commercial Taxes, Madurai (South), 
Madurai and another Respondents. 


Tamıl Nadu General Sales Tax Act (I of 
1959), gection 31 (5) Proviso - Petitioner 
suffering orders of regular assessment 
for three years - Appeals against these 
orders - Pending appeals stay was sought 
for - Bank guarantee for the entire disputed 
tax furnished - Commercial Tax Officer 
calling upon the petitioner to pay the 
tax dues in instalments - Bank guarantee 
held to be good - Impugned orders quashed. 


The petitioner in this case had suffered 
orders of regular assessment for the 
three years 1979-80, 1980-81 and 1981-82. 
As against this, ıt had preferred appeals 
and pending the appeals stay was asked 
for. Bank guarantees for the entige disputed 
tax in respect of all the three years 
had also been furnished. Yet by the impug- 
ned orders, tbe first respondent directed 
payment of the tax dues ın instalments. 
As. to the validity of the order, 


Held:- When the bank guarantees are 
there, they will provide ample safeguard 
for the revenue. In the said circumstances, 
to call upon the petitioner to pay the 
very disputed tax is not only harsh but 
also not a judicial and a proper exercise 
of the power of discretion reserved for 
the authority like the first respondent 
under the proviso to section 31(5) of 
the Tamil Nadu General Sales Tax Act, 
1959. The present impugned orders only 
disclose a mechanical exercise of power 
without resorting to the appropriate 


4O4 


consideration in question. It is directed 
that the bank guarantees already furnished 
by the petitioner shall hold good provided 
they are kept alive during the pendency 
of the appeals in question before the 
first respondent and the impugned orders 
are quashed, 


. Case referred to:- 


Doiton Prints Pvt. Ltd. v. State of Tamil 
Nadu, (1985) 58 S.T.C. 137. 


Petition under Article 226 of the Constitu- 
tion of India, praying that in the circum- 
stances stated therein, and in the respec- 
tive affidavits filed. therewith the High 
Court will be pleased to issue writs of 
certiorarifted mandamus (1) Calling 
for records of the case from the file 
of the first respondent herein in S.P.No.72 
of 1985 in A.P.No.453 of 1983 dated 
25.6.1985, quash the impugned order 
of the first respondent in §.P.No.72 of 
1985 in A.P.No.453 of 1985, dated 25.6.1985 
and direct the first respondent herein 
to grant absolute stay of collection of 
the disputed sales tax of Rs.10,064/- 
surcharge of Rs.503/-, additional tax 
of Rs.1,970/- and penalty of Rs.7,548/- 
totalling Rs.20,085/- from the petitioner 
herein for the assessment year 1980-81 
pending disposal of the appeal in A.P.No. 
453/85 under the Tamil Nadu General 
Sales Tax Act, 1959 on the file oft the 
first respondent (W.P.No.7684/85) (2) 
Calling fer the records of the case from 
the file of fhe first respondent herein 
in S.P.No.70° of 1985 in A.P.No.452 of 
1985 dated 25.6.1985, quash the impugned 
order of the first respondent in S.P.No.70 
of 1985 in A.P.No.452 of 1985 dated 
25.6.85, and direct the first respondent 
herein to grant absolute stay of collection 
of the disputed sales tax of Rs.670/- 
surcharge of Rg.34/-, additional sales 
tax of Rs.152/- and penalty of Rs.503/- 
totalling Rs.1,359/- from the petitioner 
herein for the assessment year 1979-80 
under the Tamil Nadu General Sales 
Tax Act, 1959 pending disposal of the 
Appeal ın A.P.No.452 of 1985 on the file 
of the first respondent (W.P.No.7685/85) 
and (3) Calling for the records of the 
case from the file of the first respondent 
herein in S.P.No.71 of 1985 in A.P.No.454 


[Para. 2]- 
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of 1985 dated 25.6.85 and direct the 
first respondent herein to grant absolute 
stay of collection of the disputed sales tax 
of Rs.2,496/-,, surcharge of Rs.125/-, 
additional tax of Rs.565/- and penalty 
of Rs.1,872/- under section 16(2) totalling 
Rs.) ,050/- from the petitioner herein, 
for the assessment year , 1981-82 under 
Tamil Nadu General Sales Tax Act, 1959 


.pending disposal of the appeal in A.P.No. 


454 of 1985 on the file of the first respon- 
dent (W.P.No.7686/85) respectively. ~ 


R. Venkataraman, for Petitioner. 
Government 


R. Lokapriya, for Additional 
Pleader, for Respondents. - 


The Court made the following 


ORDER:-< The petitioner 
orders of regular assessment for the 
three years 1979-80, 1980-81 and 1981-82. 
As against them, it has preferred appeals 
and pendipg the appeals, stay was sought 
for. It ys further stated that bank guarantee 
for the entire disputed tax ın respect 


has suffered 


‘of all the three years have been furnished. 


By the impugned orders, the first respon- 
dent has chosen to direct only payment 
of the tax dues in instalments. - 

2. Mr. Lokapriya, Additional Government 
Pleader, represents the respondents. 
The prayer in each of the three writ 
petitions is for the issue of a writ of 
certiorarified mandamus to quash the order, 
dated 25.6.85 of the first respondent 
and further to direct him to grant absolute 
Stay of collection of sales tax. In support 
of this prayer, Mr. R.Venkataraman, 
learned Counsel for the -petitioner, draws 
my attention to the pronouncement of 
Natarajan, J., ın Doiton Prints Pvt. Ltd. v 
State of Tamu Nadu, (1985) 58 S.T.C. 137. 
When the bank guarantees are there, 
they will provide ample safeguard for 
the revenue. In the said circumstances. 
to call upon the petitioner to pay the 
very disputed tax is not only harsh but 
also not a judicial and a proper exercise 
of the power of discretion reserved foi 
the authority like the first responden: 
under the proviso to section 31(5) o: 
the Tamil Nadu General Sales Tax Act 
i959. The present impugned orders onl 


t — 
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disclose a mechanical exercise of power 
without resorting to the appropriate 
consideration on the question of stay. 
This obliges me to interfere in writ juris- 
diction. Accordingly, 1 direct that the 
bank guarantees already furnished by 
the petitioner shall hold good provided 
they are kept alive during the pendence 
of the appeals in question before the 
first respondent and the impugned orders 
are »ereby quashed. No costs. 


3. In spite of the pronouncement of this 
Court referred to above, I find that 
the authorities like the first respondent 
resort to passing such mechanical orders 
and this constrains parties like the petitio- 
ner to approach this Court in writ jurisdic- 
tion. It is high time that the highest 
in the hierarchy of the authorities look 
into the matter and give appropriate 
Instructions to the concerned to adhere 
to the principles enunciated by this 
Court so.as to avoid parties rushing to 
this Court for redress and relief. - ° 


R.S. Petitions allowed 


IN THE HIGH COURT OF JUDICATURE 
AT MADRAS 


Present:- S. Swamikkannu, Jd. 


*C.R.P.No. 4962 of 1982. 5th April, 1984. 


L.R. Rajendran Petitioner* 
Ve 
Gajalakshmi ó Respondent. 


Hindu Marriage Act (XXV of 1955), section 
24 - Fixing quantum of interim maintenance 
to wife - Not restricted to one-fifth 
of net income of the husband as provided 
under section 36 of the Divorce Act - 
Income of brother of wife not a, ground 
for refusing interim maintenance to wife - 
Grant of interim maintenance of Rs.150/- 
per month for wife held reasonable. 


The amount payable by the husband to the 


, No mechanical proportion of the 
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wife is usually called alimony which 
signifies literally nourishment or sub- 
stance. The word has not been used in 
this section because this section provides 
for maintenance for the husband also. 
Maintenance means provision for food, 
clothing and habitation and other necessa- 
ries for the support of the wife or the 
husband. Section 24 of the Hindu Marriage 
Act deals with temporary alimony which 
Is synonymous with the terms alimony 
pendente lite or alimony ad interim. The 
Hindu Marriage Act itself has not set any 
limit to the maintenance awardable under 
section 24. This section empowers the 
Court to award such sum as it may seen 
to the Court to be reasonable. What 
ıs reasonable amount must differ from 
case to case. Neither a minimum nor a 
maximum can be fixed for® maintenance 
allowance. The question must depend 
on the circumstances of the each case. 
income 
is to be awarded. - [Para. 11] 
One fifth of the net income of the respon- 
dent towards interim maintenance ıs 
not warranted and the rule has no place 
in the Hindu Marriage Act as section 24 
itself expressly stated that the interim 
maintenance should be reasonable amount. 
For being the quantum it ıs only the 
thet" or disposable income of the respon- 
dent that should be taken into account. 
In determination of the amount which 
would be just and proper such circumstan-. 
ces as the liability of the parties to 
work and earn their own livelihood, their 
financial condition, their status and position 
in life will have to be taken into considera- 
tion. The Court should consider the means 
and income of the parties, the nature 
of the litigation and allied circumstances 
and the equities of the parties should 
be adjusted. [Para. 11] 


Cases referred to:- ° 


Prasana Kumar v. Sureswari, A.1.R. 1969 
Ori. 12; Mukan Kanwar v. Ajit Chand, 
A.I.R. 1961 Ray. 51; Sushila Devt v. Dhani 
Ram, A.I.R. 1965 H.P. 123 Dinesh v. Usha, 
A.LR. 1979 Bom. 178. 


T. Viswanatha Rao, for Petitioner. 
N. Sivamani, for Respondent. - 
@ 
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The Court made the following 


ORDER:- The respondent in I.A.No.65 of 
1982 in O.P.No.235 of 1981, on the file 
of the learned I Additional Subordinate 
Judge, Madurai, ıs the petitioner herein. 
I1.A.No.65 of 1982 in O.P.No.235 of 1981 
was filed by the respondent (wife) under 
section 24 of the .Hindu Marriage Act 
for directing the, petitioner (husband) 
to pay to the respondent Rs.1,200/- towards 
legal expenses and Rs.400/- per month 
towards maintenance. . 


2. The case of the respondent/wife 1s 
as follows: She is the legally wedded 
wife of the petitioner herein, that the 
petitioner has preferred O.P.No.235 of 
1981 against the respondent herein seeking 
a decree fos divorce on the ground of 
‘cruelty and desertion. The respondent 
herein filed a statement of objections 
and she is contesting the same. l® the 
meanwhile, she has filed I.A.No.65 of 
1982 under section 24 of the Hindu Marri- 
age Act claiming Rs.1,200/- towards 
legal expenses and Rs.400/- per month 
towards maintenance alleging that she 
has no property or income for her mainte- 
nance, that she ıs living with her aged 
parents as a burden to her parents and 
that the petitioner herein, who ıs the 
husband of the respondent, is earning 
monthly salary at the rate of Rs.800/- 
as a Government servant and that he 
Is not providing any. maintenance for 
her. Therefore, the” respondent herein 
prayed for a direction to the petitioner 
to pay to her litigation expenses and 
also interim alimony as prayed for by 
her. According to her, she i having no 
income or property and her parents are 
also leading a very hard life and she 
cannot afford litigation expenses to contest 
the main petition instituted by the petitio- 
ner frivolously and, therefore, it is neces- 
sary to pass an order for interim mainte- 
nance and also for her litigation expenses 
as prayed for by her. -~ 


3. On the other hand, the case put forward 
by the petitioner herein in his counter- 
affidavit ıs that his monthly salary includ- 
ing allowances comes to Rs.382.75 after 
deductions and this amount 1s quite insuffi- 
cient for his maintenance and also for 
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the maintenance of his son Ramkumar, 
who is aged six years and therefore, he 
cannot -provide any maintenance as prayed 
for by the respondent. He has denied 
that his monthly salary is Rs.800/-, that 
the respondent ıs living with her aged 
parents and that she ıs leading a hard 
life. He has claimed that the respondent 
ıs living with her sister's husband, a 
film producer and director, and _that 
the respondent's brother ıs also employed 
under the said film producer drawing 
a high salary and that the respondent 
is also earning nearly Rs.500/- per mensem 
in tatloring and the said amount is more 
than sufficient for the maintenance of 
the respondent herein. The petitioner 
claimed that the respondent is not entitled 
to claim any maintenance for the reasons 
aforesaid and that he is leading a hard 
life and he finds it difficGlt to mmintain 
himself and his son Ramkumar with. his 
meagre monthly salary and as the respon- 
dent is ım affluent circumstances, the 
respondent has to provide maintenance 
to him. - e 

4. On the case put forward by the parties, 
the Court below framed the following 
point for determination: 


"Whether the petitioner (the respondent 
herein) is entitled to the litigation 
expenses and interim alimony and if 
so at what rate?" 


No witnesses were examined on either 
side. Exhibit B-l, the salary certificate 
dated 30.6.1980 issued by the Manager, 
Office of the Director of Medical Services 
and Family Welfare, Madras, was marked 
on behalf of the petitioner herein. The 
Court below came to the conclusion 
that the respondent is entitled to the 
litigation expenses a sum of Rs.250/- 
and interim alimony at the rate of Rs.150/- 
per month from the date of filing of 
LA.No.65 of 1982 till the disposal of 
the matin petition O.P.No.235 of 1981 
and accordingly allowed the application 
with costs. Aggrieved by the above decision 
of the Court below, the petitioner (husband) 
has come forward with this Civil Revision 
Petition inter alia contending that the 
Court below had not properly appreciated 
the case put forward by him and did not 
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adopt any basis or take into account 
any acceptable material for granting 
the relief prayed for by the respondent 
herein. 


5. Mr. T.Viswanatha Rao, the learned 
Counsel for the petitioner, contends 
that the interim maintenance awarded 


by the Court below ıs. excessive and 
the Court below ought to have taken 
into consideration the fact that the son 
of the parties, aged about 6 years ıs 
also living with the petitioner and after 
deduction, the petitioner is getting only 
Rs.558.75 per month. The learned Counsel 
for the petitioner further submits that 
as per section 36 of the Indian Divorce 
Act, 1869, only one-fifth of husband's 
net income is granted as interim mainte- 
nance and as such by applying the said 
principle of the Indian Divorce Act to 
the present case, the interim maintenance 
of Rs.150/- awarded to the respondent 
Is excessive. In support of this contention, 
Mr. T.Viswanatha Rao, the learned Counsel 
for the petitioner, refers to the decision 
in Prasana Kumar v. Sureswari, A.1.R. 1969 
Ori. 12. In the said decision, ıt was held 
that as for maintenance pendente lite, 
Courts generally allow it at one-fifth 
of the income of the husband after neces- 
Sary deductions and that under the Indian 
Divorce Act the maximum alimony pendente 
lite has been fixed at one-fifth of the 
net income. Under the Hindu Marriage 
Act, no such limit has been prescribed. 
In the absence of special circumstances, 
maintenance should be allowed at one-fifth 
of the net income of the husband and 
as regards litigation expenses, it should 
be reasonable. It 1s also held ın the said 
decision that in determining the quantum 
of maintenance the conduct of the parties 
is also relevant. It ıs permissible for 
the Court to go into the conduct of 
the wife with reference to the question 
whether she should be held to have forfei- 
ted her claim for maintenance in sympathy 
of her claim. -~ 


6. On the other hand, Mr. N.Sivarnani, 
the learned Counsel for the respondent, 
submits that the Court below exercised 
its discretion judicially and it fixed a 
reasonable amount towards interim alimony 
taking into account the monthly salary of 
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the petitioner and as such no deduction 
can be made so far as the interim mainte- 
nance of Rs.i50/- per month awarded 
by the Court below is concerned. . 


7 The right of a wife for maintenance 
Is an incident of the status or estate 
of matrimony. In general, therefore, 
the husband 1s bound to defray the wife's 
costs of any proceeding under the Act 
and to provide for her maintenance and 
support pending the disposal of such 


‘proceeding, Section 24 of the Hindu Marriage 


Act, I955 deals with maintenance pendente 
lite and expenses of proceedings. It 
reads as follows:- 


"Where in any proceeding under this Act 
it appears to the Court’ that either 
the wife or the husband, as the case 
may be, has no independent income 


e sufficient for expenses of the proceeding, 


it may, on application of the wife or 
the husband, order the respondent to pay 
to the petitioner the expenses of the 
proceeding, and monthly, during the 
proceeding such sum as, having regard 
to the petitioner's own income and 
the income of the respondent, it may 


seem to the Court to be reasonable." 


So far as Rs.250/- awarded by the Court 
below towards litigation expenses, ıs 
concerned it 1s submitted by the learned 
Counsel for the petitioner himself that 
the fixation of litigation expenses at 
Rs.250/- ıs reasonable and the petitioner 
has no grievance against the same. It 
is only with respect to the interim mainte- 
nance that is granted in favour of the 
respondent, it 1s submitted on_ behalf 
of the petitioner that the discretion 
vested with the Court below had not 
been exercised judicially. 

@ 


8.- Section 24 of the Hindu Marriage 
Act, 1955 lays down that in arriving 
at the quantum of interim ‘maintenance 
to be paid by one spouse to another, 
the Court must have regard to the petitio- 
ner's own income and the income of 
the respondent. In the instant case, though 
it is alleged that the respondent herein 
is earning as a tailor, no evidence had 
been let in to substantiate the said -<onten- 
tion of the petitioner herein. The petitioner 


- 


is 


` 
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has admitted that he is employed ın 
Government Service. According to the 
respondent, the petitioner ıs getting 


a monthly salary of Rs.800/-. But, accord- 
ing to the petitioner, his monthly salary 
is Rs.564/- and he is getting Rs.382.75 
per month and with that meagre amount 
he finds it very difficult to mantan 
himself and his six years old son and, 
therefore, he cannot provide any mainte- 
nance to the respondent. To show that 
the petitioner's monthly salary is Rs.564/- 
and that he ıs getting, after deductions, 
Rs.382.75 per month, he has produced 
the salary certificate Exhibit B-l. From 
Exhibit B-l, ıt is seen that his monthly 
salary is Rs.745/- and that he ıs getting 
Rs.558.7) after deductions. The petitioner 
has averred that the respondent ıs living 
with her sister's husband, who ıs a film 
producer and director, and that «he ıs 
in affluent circumstances. The petitioner 
has also stated that the respondent ıs 
getting a monthly income of Rs.500/- 
ın doing tailoring work. The petitioner 
further averred in his co nter that the 
respondent's brother one K.Gurumurthy 
is employed under the said film producer 
and he gets a high salary and, therefore, 
on that ground also, the respondent ıs 
not entitled to'’claim maintenance. The 
income of the brother of the respondent 
cannot afford a ground for refusing interim 
maintenance to the respondent herein. 
There ıs also no proof to show that the 
respondent® ıs living with her sister's 
husband, who 1s in affluent circumstances. 
There is also no proof that the respondent 
is getting a monthly income of Rs.500/- 
by doing tailoring work. Therefore, the 
Court below ıs correct in rejecting the 
case of the petitioner herein that the 
respondent is an affluent circumstances 
and that she 1s not in need of any mainte- 
nance from the epetitioner. The Court 
below ıs also correct ın holding that 
the claim of Rs.J,200/- by the respondent 
herein towards legal expenses is excessive. 
The amount of Rs.250/- fixed by the 
Court below towards legal expenses is 
correct and reasonable under the circum- 
stances. 


9. The petitioner ıs getting a monthly 
salary of Rs.800/- and out of that amount, 
he has to pay some usual deductions 
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like General Provident Fund, Insurance, 
etc. The petitioner has to maintain himself 
and also his son, who is aged six years. 
If these factors are taken into considera- 
tion, the sum of Rs.l50/- per mensem 
awarded by the Court below towards 
interim maintenance to the respondent 
cannot be said to Le either excessive 
or too meagre a sum. A reasonable sum 
had been awarded by the Court below 
towards interim maintenance after exer- 
cising its discretion judicially and = on 
the basis of the evidence placed before it. 


10. The Court exercises a wide discretion 
in the matter of granting alimony pendente 
lite but the discretion is judicial and not 
arbitrary or capricious. It 1s to be guided 
on sound principles of Matrimonial law 
and to be exercised within the ambit 
of the provisions of the section and having 
regard tosthe object of the Act. An order 
for maintenance pendente lite or for costs 
of the proeeedings is conditional on the 
circumstances that the wife or husband 
who makes a claim for the same has 
no independent income sufficient for 
her or his support or to meet the necessary 
expenses of the proceeding. It 1s also 
implicit in the section that the order 
would not be made ıf the respondent 
to the application 1s shown to have no 
property nor earning capacity, or ıs shown 
to have a very small income. But the 
fact that the respondent 1s not recelving 
any income from property for the time 
being would not be sufficient answer 
to the claim if the Court ts satisfied 
that the property owned by the respondent 
is substantial. 


ll. The amount payable by the husband 
to the wife is usually called alimony 
which signifies literally nourishment 
or sustenance. This word has not been 
used ın this section because the primary 
signification of the word 1s maintenance 
to the wife and it is not in that sense, 
that the word maintenance ıs used ın this 
section because this section provides for 
maintenance for the husband also. The 
maintenance means provisions for food, 
clothing and habitation and other necessa- 
ries for the support of the wife or the 
husband. This section 24 of the Hindu 
Marriage Act deals with temporary alimony 
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which is synonymous with the terms 
alimony pendente lite or alimony ad mterim. 
The question whether the petitioner 
should be granted interim maintenance 
1s to be decided first by the Court. There- 
after the quantum that should be awarded 
is left to the discretion of the Court, 
and that discretion should not be arbitrarily 
exercised but should be exercised judicially 
to serve the interests of justice. The 
Hindu Marriage Act itself has not set 
any limit to the maintenance awardable 
under section 24. This section empowers 
the Court to award such sum as it may 
seem to the Court to be reasonable. 
What ıs reasonable amount must differ 
from case to case. Neither a minimum 
for a maximum percentage of the respon- 
dent's income can be fixed for the mainte- 
nance allowance. The quantum must 
depend on the circumstances of the case. 
No mathematical proportion of the respon- 
dent's incomeis to be awarded. Following 
the practice under section 36 of the 
Indian Divorce Act, ıt was held in Prasanna 
Kumar v. Sureswart, A.l.R. 1969, Ori. 12, 
that ordinarily in the absence of special 
circumstances one-fifth of the net income 
of the respondent should be allowed. In this 
regard, the decisions ın Mukan Kanwar v. 
Ajit Chand, A.J.R. 1961 Raj.51, Sushila 
Devi v. Dhant Ram, A.I.R. 1965 H.P. 12 
and Dinesh v. Usha, A.I].R. 1979 Bom. 178, 
may be useful. One-fifth of the net income 
of the respondent towards interim mante- 
nance 1s not warranted and the rule has 
no place in the Hindu Marriage Act, 
as section 24 itself expressly states that 
the interim maintenance should be a 
"reasonable" amount. For fixing the quan- 
tum, it ıs only the “het" or disposable 
income of the respondent that should 
be taken into account. In the determination 
of the amount which would be just and 
proper such circumstances as the ability 
of the parties to work and earn, their 
financial condition, their status and position 
in life will all have to be taken into 
consideration. The Court should consider 
the means and the income of the parties, 
the nature of the litigation and allied 
circumstances and the equities of the 
parties should be adjusted. 


12. The Courts should never lose sight 
of the fact that except in very exceptional 
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cases, a Hindu wife never normally leaves 
the house of her husband and is never 
enamoured of staying with her parents 
after giving up the matrimonial home. Thus 
the consideration of the wife living with 
her parents is not relevant in determining 


the quantum. Since the temporary or 
interim allowance 1s awarded without 
going into the merits, the amount js 


usually less than the amount awarded as 
permanent maintenance and ıs normally 
restricted to the actual needs of the 
petitioner if living ın comfortable retire- 
ment, but the amount should not be on a 
very parsimonious or miserly scale. 


13. The Court would not be in a position 
to judge the merits of the rival contentions 
of the parties when deciding gn application 
for interim alimony and would not allow 
its discretion to be fettered by the nature 
of t®e allegations made by them and 


*‘would not examine the merits of the 


case. At the same time, there ıs nothing 
In section 24 of the Hindu Marriage Act 
to prevent the Court from taking into 
consideration the conduct of the parties. 
A comparison of the language of this 
section with that of section 25 which 
deals with permanent alimony and mainte- 
nance shows that under latter section the 
conduct of the parties 1s an important 
factor for consideration in awarding 
the same. The words "conduct of the 
parties" do not appear ın the present 
section but the conduct of the parties 
would not be ignored by the Court in 
making the order asked for in assessing 
the amount of alimony. The matter 1s 
one for tle Court to deal with as it 
thinks just and reasonable tn its unfettered 
discretion and the Court has the power to 
make an order for alimony pendente lte 
for instance in favour of a respondent wife 
notwithstanding the wife's adultery. 
Section 24 of the *Hindu Marriage Act 
confers on the Court a general power | 
to make orders for alimony pendente lite 
and the Court would take into considera- 
tion the whole of the circumstances of the 
case' although the prime consideration even 
in such cases would be the means of 
the parties. The Court can in the exercise 
of its discretion vary an order for interim 
maintenance if there is such change in 
the circumstances of the parties yistifying 
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variation. There ıs nothing in the section 
which can disable the Court ın appropriate 
cases, passing an order varying, modifying, 
rescinding or temporarily suspending any 
order made by “it under the section even 
though there ıs no provision relating 
to the same. ~ 


44. Bearing in mind the above principles 
relating to the provisions under section 
24 of the Hindu Marriage Act, 1955, 
this Court ıs of the opinion that the 
Court below had exercised its discretion 
judicially and justly fixed the quantum 
of interim maintenance at the rate of 
Rs.150/- per mensem and had also awarded 
Rs.250/- towards legal expenses. There 
1s no infirmity in the order under revision. 
Therefore, e the civil revision petition 
1s dismissed. Under the circumstances, 


there 1s no order as to costs. 
@ 


R.S. Petition dismissed. 


eeegenea. 


IN THE HIGH COURT OF JUDICATURE 
AT MADRAS 
and K.Shanmu- 


Presents- V.Ramaswami 


kham, JJ. 


*A.A.O.Nos. 364 and 365 of 1984. 
25th October, 1984. 


The New India Assurance Co. Ltd., Mad- 


ras-1 Appellant* 
e 

Ve 

C.B. Shankar and others Respondents 


Motor Vehicles Act (IV of 1939), section 
96 (b) (ii), Proviso - Onus of proving 
that the driver of the vehicle never 
had a licence or was disqualified from 
holding a licence is on the Insurance 
Company - Merely proving that the driver 
did not have a licence on the date of 
accident or that he pleaded guilty and 
was convicted is not enough. 


Under the proviso to section 96 (2) b) (i1) 
of Act IV of 1939 the Insurance Company 
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would not be liable unless 'the person 
driving holds a licence to drive the motor 
vehicle or has held and is not disqualified 
for holding or obtaining such a licence’. 
There could be no doubt, therefore that 
in order to escape liability, not only 
it should be proved that the driver of 
the vehicle was not having a licence 
at the time of the accident, but also 
the Insurance Company should prove 
that the driver was disqualified from 
holding or obtaining a licence or never 
had any licence at all. Merely proving 
that on the date of the accident, the 
driver did not have a licence and _ that 
he pleaded guilty and was convicted 
in a Criminal Court itself 1s not enough 
to hold that the Insurance Company ıs 
not lable for the claim.’ The onus of 
proving that the driver of the vehicle 
never had a licence or was disqualified 
from holding a licence ıs on the Insurance 
Company. ° [Para. 3] 


Case referred to:- 


National Insurance Co, Ltd. -v. Sugantha 
Kunthalumbal, (1981) A.C.J. 302. 


J. Madanagopal Rao, for Appellant. 
and 


D. Murugesan, Chandra Bose, Chelliah 
K. Ranganathan, for Respondents. 


The Judgment of the Court was delivered 
by 


RAMASWAMI, J.:- These two appeals have 
been preferred against a common order 
in O.P.Nos. 122 and 123 of 1982 on the 
file of the Additional Motor Accidents 
Claims Tribunal (Court of Small Causes), 
Madras. Due to a collision between a 
scooter TMP 2939 and a taxi MSV 5202, 
the driver of the scooter and the pillion 
rider, a minor son of the scooter driver, 
were injured. Two claim petitions were 
filed, one by the scooter driver and the 
other on behalf of the puillion rider, the 
minor son of the scooter driver. The 
scooter driver claimed Rs.25,000/- as 
compensation for the injuries sustained 
by him, while on behalf of the pillion 
rider, a petition claiming compensation 
of Rs.5,000/- for the injuries sustained 
by the minor was filed. The Motor Acci- 
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dents Claims Tribunal held that the acci- 
dent was due to the rash and negligent 
driving of the taxi and that the claimants 
are entitled to the compensation. However, 
the Tribunal held that the scooter driver 
was entitled to a sum of Rs.9,630/- and 
the pillion rider was entitled to a sum 
of Rs.2,200/- only. It ıs against this 
award, the present two appeals have 
been filed. 


2. The appellant does not dispute in these 
appeals that the accident was caused 
by the rash and negligent driving of 
the taxi driver.‘ Nor does the appellant 
question the quantum of compensation 
awarded by the Tribunal. But the appellant 
contended that the Insurance Company 
was not liable at all for the reason that 
the driver of the taxi did not have a 
driving licence and that, therefore, the 
Insurance Company could not be held 
liable. : 

3. It, is in evidence that the driver of 
the taxi was charged under section 3 
read with section 2 (21) of the Motor 
Vehicles Act, in C.C.No.11634 of 198] 
on the file of the V Metropolitan Magis- 
trate's Court, Egmore, and the ownér 
of the vehicle was charged under section 
5 in the same proceeding. Both pleaded 
guilty and they were convicted. Under 
the proviso to section 96 (2) ©) (i), 
the Insurance Company would not be 
liable unless "the person driving holds 
a licence to drive the motor vehicle or 
has held and ıs not disqualified for holding 
or obtaining such a licence", There could 
be no doubt, therefore, that in order 
to escape the liability not only it should 


tbe proved that the driver of the vehicle 


was not having a licence at the time 
of the accident, but also the Insurance 
Company should prove that the driver 
was disqualified from holding or obtaining 
a licence or never had any licence at all. 
Merely proving that on the date of the 
accident the driver did not have a licence 
and that he pleaded guilty and was convic- 
ted in the criminal Court, itself is not 
enough to hold that the Insurance Company 
is not hable for the claim. It has been 
held by a Division Bench of this Court 


also in the decision reported in National 
Insurance Co. Ltd. v. Sugantha Kunthalam- 
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bal, (1981) A.C.J. 302, that the onus 
of proving that the driver of the vehicle 
never had a licence or was disqualified 
from holding a licence is on the Insurance 
Company. 


& We have therefore to see whether 


the Insurance Company in this case has 
discharged that onus. The circumstances 
relied on in this connection by the learned 
Counsel for the Insurance Company ıs 
that they issued a notice to the owner 
of the vehicle and the Advocate appearing 
for the owner of the vehicle to cause 
the production of the driver's licence 
and that they failed to do so. From this 
itself we cannot hold that ether the 
Insurance Company has discharged its 
onus or has taken all the steps that are 
needed to prove that the driver had no 
licence at any time or that he was disquali- 
fied fom driving. It ıs not disputed that 
the Insurance Company was aware of 
the name and address of the driver. 
In fact, the address was available in 
all the proceedings ın respect of this 
accident. However, as admitted by R.W.1, 
the Senior Assistant of the Company, 
who came and gave evidence on behalf 
of the Company, the investigator did 
not contact the driver of the vehicle, 
nor did they issue any notice to the driver 
calling upon him to produce the driving 
licence, ıf the driver had any.- They could 
have also taken out a petition before 
the Tribunal itself to summon the produc- 
tion of the driving licence.* That also 
has not been done. On the other hand 
we find that R.W.3 the owner of the 
vehicle, in IS evidence stated that the 
driver was under his employment for 
over 2 1/2 years prior to the accident and 
during that time he had a driving licence. 
He had also stated that immediately 
after the accident, he left his services 
and he could not contact him thereafter. 
Though he had specifically stated that 
the driver had a driving licence, there 
was no cross-examination of the owner 
in this regard, as to whether he had 
seen the driving licence or on any other 
aspect. It may also be mentioned that 
normally one is not expected to drive 
for such along period as 2 1/2 years without 
a licence at all, particularly a tax: ın 
the Metropolitan City of Madras. We 
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may also note that it is not disputed that 
he had been ın the employment of R.W.3 
as driver for 2 1/2 years. In the circum- 
stances, therefore, we are not persuaded 
to hold that the Insurance Company had 
discharged its onus of proving that the 
driver never had a licence or was disquali- 
fied from holding a licence. It is not 
the case of the Insurance Company that 
the nature of things ıs such that we 
can presume that the driver could not 
have had any licence at all. The driver 
was not shown to be a minor or any 
other person with legal infirmity who 
could not hold any driving licence at all 
for any reason. In the circumstances, 
therefore, we agree with the order of 
the Tribunal that the Insurance Company 
is hable for the amount awarded. The 
appeals accordingly fail and they are 
dismissed with costs. Counsel's feg one 


set in C.M.A.No.364 of 1984. ü 


- 


B.S. Appeals dismissed. 


IN THE HIGH COURT OF JUDICATURE 


AT MADRAS 


(Special Original Jurisdiction) 
Present:- G. Ramanujam, J. 


*Writ Petition Nos.4946/78 and 9179/81. 
X 26th April, 1985. 
K. Sushila z Petitioner* 
o 
Ve 
The Tahsildar, Mylapore, Madras-4 and 
others Respondents 


Tamil Nadu Urban Land Tax Act (XII of 
1966), section 27 and G.O.No.3526, Revenue 
dated 15.6.73 and G.O.No.288, Revenue, 
dated 13.2.1976 - Granting exemption 
to certain categories of lands - Coconut 
garden whether will fall within the benefits 
of the two Government Orders. 


As per the provisions of the concerned 
two Government Orders wet lands in 
which either wet or dry crops have been 
raised for five faslı years prior to the 
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date of coming into force of the Tamil 
Nadu Urban Land Tax Act in the City 
of Madras and lands registered as dry 
but where dry or wet crops had been 
raised for five faslı years prior to the 
date of coming into force of the Act 
in the City of Madras were, exempted 
from the provisions of the Act. Even 
lands which are registered as house sites 
and which are used under cultivation 
with wet or dry crop for not less than 
five years prior to the date of the coming 
into force of the Act were exempted. 
The lands of one S had been registered 
as coconut garden. It was contended 
that the land could not be treated either 
as wet or dry but that ıt should be treated 
only as a coconut garden for which the 
Government Orders would have no applica- 
tion. 


Held:- It ¿cannot be disputed that the 
Goconut crop can be considered only 
as a wet crop. The user of the land for 
raising coconut crop is nothing but as 
agricultural purpose. To say that the 
raising of coconut crop in the land will 
not amount to raising of either a wet 
or dry crop is to completely overlook 
the process which 1s employed in growing 
and tendering coconut trees. The cultiva- 
tion of plantain and rearing of coconut 
plants will clearly amount to putting 
the land to agricultural use. It ts only 
by agricultural operation the coconut 
trees could be planted, reared, watered 
etc. There would not have been any classi- 
fication as coconut garden apart from 
the usual classification either as ‘'dry' 
or 'wet' land or fallow land. If a registra- 
tion as coconut garden ıs permissible 
then the land on which plantain crops 
are raised, should be registered as plantain 
garden and where sugarcane ıs raised, 
the land should be registered as sugarcane 
garden. If registration is to proceed on 
these lines, there cannot be any lmit 
for classification. That cannot be the 
object which ıs expected to be achieved 
by registering the lands. In this case 
though originally, the land had the benefit 
of irrigational facility from a tank and 
since that tank has became useless and 
ceased to exist aS an Irrigation source, 
the land has to be treated only as a 
wet land with trrigational facilities from 


~~ 
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two wells in which two pumpsets are 
said ‘to have been installed. Thus the 
lands are dry lands in which wet crops 
such as coconut, plaintain and other 
vegetable crops are raised. Therefore 
it will squarely fall within clause 6) 
of the Notification issued in G.O.Ms.No. 
3526, Revenue, dated 15.6.1973. Even 
1f the land could not be taken as a dry 
land wherein wet crops are raised, it 
will clearly come within the scope of 
the exemption contained in G.O.Ms.No. 
280, Revenue, dated 13.2.1976 for, the 
land, though a coconut garden on ground, 
has been approved as house sites even 
in the year 1957. Taking note of the 
said lay out sanction, the lands should 
be taken to be house sites on ground 
which are actually used for cultivation 
of coconut crop for not less than five 
fasli years prior to the date of coming 
into force of the Act in the City of 
Madras. Thus there ıs no escape from 
the positién that in any event, the petitio* 
ner's lands either on the basis that the 
petitioners lands are dry lands ‘in which 
wet crops had been raised or on the 
basis that the petitioners lands are house 
sites in which wet or dry crop is raised 


are certainly entitled to the benefit 
of exemption under section 27 of the 
Act. [Para. 9] 
Cases referred to:- 

Commissioner of Income-tax, Madras v. 
K.R.Sundara Mudaliar, (1950) 1 M.L.J. 


736 : 63 L.W. 456 : A.J.R. 1950 Mad. 566; 
Commissioner of Income-tax, West Ben- 
gal, Calcutta v. Raja Benoy Kumar Sahas 
Roy, (1957) 32 1.T.R. 466 : (1957) 2 M.L.J. 
(S.C.) 145 : (1957) 2 An.W.R. (S.C.) 145 : 
1957 S.C.J. 740 : 1958 S.C.R. 101 : A.LR. 
1957 S.C. 768; Gemint Pictures Circuit 
P. Ltd. v. Commissioner of Income-tax, 
Tamil Nadu-1, I.L.R. (1981) 3 Mad. 321 : 
(1981) 130 I.T.R. 686. 


Petitions under Article 226 of the Constitu- 
tion of India praying that in the circum- 
stances stated therein, and in the affidavit 
filed therewith the High Court will be 
pleased to issue writs of (1) Declaration 
declaring that the provisions of the Tamil 
Nadu Urban Land Tax Act, 1966 are 
void and unenforceable ın respect of 
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the petitioner land comprised in Door 
No.51, Ward 27, Survey No.1330/1 (W.P.No. 
4946/78) and (1) certiorarified mandamus 
calling for the records of the 3rd respon- 
dent in Memorandum No.68524/UI/dt. 
6.5.78 quash the same and direct the 
3rd respondent to grant exemption in 
respect of the petitioner's land in T.S.No. 
1330/1 of Mylapore Village, Madras City 
from the provision of the Tamil Nadu 
Urban Land Tax Act, 1966 (W.P.No.9179/81) 
respectively. 


Selvaraj and Julian, for Petitioner. 
Pleader 


K.S. Bakthavatsalam, Addl. Govt. 
and P.Likapriya, for Respondents. 


The Court made the following ° 


ORDER:- These two writ petitions have 
been filed by the same petitioner in 
respect of the same property but for 
two different reliefs. 


2. Writ Petition No.4946/78 has been 
filed for the issue of a writ of declaration 
declaring that the provisions of the Tamil 
Nadu Urban Land Tax Act, 1966 are 
void and unenforceable ın respect of 
the petitioner's land comprised in Door 
No.51, Ward 27, Survey No.1330/1.. 


3. Writ Petition No.9179 of 1981 ıs for 
the issue of a writ of certiorarified man- 
damus to quash the order of the third 
respondent dated 8th May, 1978 refusing 
to grant exemption under the Urban 
Land Tax Act and to direct the third 
respondent to grant the exemption in 
respect of the petitioner's land referred 
to above. 


4. In Writ Petition No.9179/81, the peti- 
tioner seeks exemption for the lands 
in question under the pfovisions of the 
Tamil Nadu Urban Land Tax Act. I there- 
fore proceed to deal with the petitioner's 
contention in Writ Petition No.9179/81 
in the first instance before dealing with 
the case of the petitioner in W.P.No.4946/ 
78 on merits. 


52 The facts which led to the filing of 
these writ petitions by the petitioner 
may briefly be noted. The petitioner 
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herein admittedly owns an extent of 
53 grounds and 130 sq.ft., comprised 
in Mylapore in T.S.No.1330/1 in Block 


No.27, Door No.50, Muthiah Mudali Street, 
Vellafa Teynampet, Madras-86. In the 
said urban land, there are a large number 
of coconut trees and a portion of the 
land has also been used for growing vegeta- 
bles, plantain and other crops. The said 
land was originally in the Ayacut of 
Mylapore Tank. After the Mylapore Tank 
became useless and ceased to be a source 
of irrigation the lands were being irrigated 
with the use of two wells in which electric 
pump sets had been installed. After the 
coming into force of the Tamil Nadu 
Urban Land Tax Act, 1966, which came 
into force tn the City of Madras on 1.7.63, 
til] 1975, the petitioner has been filing 
return on the basis that the lands are 
agricultural lands and therefore they are 
not lable to be taxed under the “Tamil 
Nadu Urban Land Tax Authorities. However, 
from the year 1970 onwards, attempts 
have been made to bring the said urban 
land under the said Act. The petitioner 
therefore, filed an application on [1.7.75 
seeking exemption for the said urban 
land from the purview of the Act. Pending 


consideration of that application, the 
Government stayed the collection of 
Urban Land Tax from the petitioner 
in Memorandum No.72378-R1/75-1 dated 


24.7.75. However, the Government later 
suo motu vacated the stay and rejected 
the petitioner's ‘request for the grant 
of exemptien by its Memorandum No. 
68524/U1/ dated 6.5.78. It is at that 
stage, the petitioner filed the first writ 
Petition No. 4946/78 seekinge declaration 
that the said Act is void and inoperative 
so far as the petitioner's land 1s concerned. 
The said writ petition was resisted by 
the State contending that the petitioner's 
lands will not fall within the exemption 
contemplated undere section 29 of the 
Act. Pending that writ petition, the petitio- 
ner became aware of the two Government 
Orders which granted exemption in respect 
of certain lands on the ground that if 
the lands situated in the urban area regis- 
tered as house sites ıs under cultivation 
with wet or dry crops they would be 
entitled to an exemption from the payment 
of urban land tax. The said two Government 
Orders, are G.O.Ms.No.288, Revenue, 
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dated 13.2.76 and G.O.Ms.No.3526, Reve- 
nue, dated 15.6.73. According to the 
petitioner even as per the said two Govern- 
ment Orders, her lands are liable to 
be exempted under the _ provisions of 
the Act and the Government has not 
been right in rejecting the petitioner's 
application for exemption under the provi- 
sions of the Act in respect of her lands. 
Thus the substantial question that arises 
for consideration ın W.P.No.9179/81 ıs 
as to whether the petitioner ıs entitled 
to clam exemption in respect of the 
lands in question on the basis of the 
said two Government Orders as contended 
by the petitioner. In this light ıt has 
become necessary to consider the scope 
of the two Government Orders stated 
as above. 


6. In G.O.Ms.No. 3526, Revenue, dated 
15.6.73, the Government after taking 
into account the representations made 


n behalf of the owners of urban lands 
on the basis of market value of these 
lands which causes hardship to such of 
those owners of the lands, felt that ıt 
is necessary to exempt the lands genuinely 
used for cultivation in the normal course 
and granted the exemption under section 
27 (1) for the following categories of 
lands 


(a) registered as "wet" and which were 
under cultivation of "dry crops" for 
five faslı years prior to the date of 
coming into force of the Act ın the 
City of Madras; 


b) registered as "dry" and which were 
under cultivation of "wet" or "dry crops" 
for five fasl years prior to the date 
of coming into force of the Act in 
the City of Madras; 


In the next Government Order in G.O.Ms. 
No.288, Revenue Department, dated 
13th February, 1976, the Government 
in exercise of the powers under section 
27 (1) of the Urban Land Tax Act, 1966, 
has granted exemption ın respect of 
urban lands which are registered as house 
sites and which are under cultivation 
with wet or dry crops for not less than 
five years prior to the date of coming 
into force of the Act ın the City of Mad- 


It] Sushila v. Tahsildar, Mylapore (Ramanujam, J.) 


ras.« Thus as per ‘the provisions of the 
said two Government Orders, wet lands 
im which ‘either wet or dry crops have 
been raised for five faslı years prior 
to the date of coming into force of the 
Act in the city of Madras, will be entitled 
to exemption. Similarly lands registered 
as 'dry' but where dry or wet crops had 
been raised for five faslı years prior 
to the date of coming into force of the 
Act in the city of Madras, fall within 
the exemption. Even in respect of lands 
which are registered as house sites: and 
which are used under cultivation with 
wet or dry crop for less than 5 years 
prior to the date of the coming into 
force of the Act, will also fall within 
the exemption., 

7. In this case, the lands in question 
are said to have been registered as coconut 
garden. Taking advantage of such a regis- 
tration, it 1s the contention of the respon- 
dents that the land in question cannot 
be treated either as wet ore dry but ıt 
should be treated only as a coconut garden 
for which case the Government Orders 
referred to above will have no application. 
According to the petitioner, however, 
the registration of land as coconut garden 
Is itself erroneous. Normally the lands 
either in the Municipal or in the City 
are registered either as wet or dry and 
there ıs no classification as coconut 
garden. In any event, even assuming 
that the registration of the land as coconut 
garden has been properly done, having 
regard to the fact that in the lands in 
question coconut crops as well as plants 
and vegetable crops have been admuiitedly 
raised it should be taken to be dry lands 
wherein wet crops are being cultivated 
which will come within the scope of 
exemption contained in G.O.Ms.No.3256, 
Revenue, dated 15.6.73. The alternative 
contention is that even if the registration 
of the lands as coconut garden wil! prevent 
the lands being considered either as 
dry or wet, still the lands having been 
admittedly laid out as house plots, even 
before the coming into force of this Act, 
Le., as early as 12.6.57 the lands should 
be taken to be house sites and the crops 
such as coconut, vegetable, plantain, etc., 
having been raised in the lands, the lands 
will squarely fall within the scope af 
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G.O.Ms.No. 288, Revenue, dated 13.2.1976. 


8 It is in the light of these rival conten- 
tions that we have to consider the question 
as to whether. the lands belonging to 
the petitioner will fall within the benefit 
of the said two Government Orders.: 


9. It cannot be disputed that the coconut 
crop can be considered only a ‘wet crop'. 
Though according to the respondent growing 
of coconut trees in the lands cannot 
be taken to be a use for agricultural 
purposes, I am of the view that the user 
of the land for raising coconut crop is 
nothing but an agricultural purpose. To 
say that the raising of coconut crop 
in the land will not amount to raising 
of’ either a wet or a dry crop is to com- 
pletely overlook the process which ıs 
employed in growing and tendering coconut 
trees. It has been pointed out by a Division 
Bench of this Court in The Commissioner of 
Income-tax, Madras v. K.R.Sundara Muda- 
liar, (1950) 1 M.L.J. 736 : 63 L.W. 456 3, 
A.LR. 1950 Mad. 566, where the scope 
and connotation of the word ‘agriculture' 
came up for consideration. While dealing 
with the scope of the expression ‘agricul- 
ture', the Court pointed out: 


'I shall briefly advert to the genesis 
of the provision exempting agricultural 


income’ derived from lands assessed 
to land revenue, as I consider that 
the subject matter with which the 


Legislature was dealing and the facts 
existing at the time with respect to 
which the legislation was made are 
legitimate ® topic for consideration ın 
ascertaining the object and scope of 
the exemption from the income-tax 
conferred on agricultural income . e. e 


It is a matter of ordinary experience, 
at least in this part of the country, 
that mango, coconut,, palmyra, orange, 
jack arecanut, taraarind and other 
trees are planted usually in an enclosed 
land, and that these trees do not yield 
any fruit or crop in the early years 
of their growth. They remain on the 
land for a long number of years yielding 
fruit only after their maturity. There 
is no reason why the planting, rearing, 
watering, fencing and _ protection of 
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such trees and the gathering of their 
fruits during the annual seasons should 
not be held to be ‘agriculture’. There 
is some kind of cultivation or prodding 
of the soil at the inception when the 
planting 1s done and subsequently also 
at intervals. In the case of coffee grown 
on hills slopes, there is no ploughing or 
tillage as in the case of wet and dry 
"fields, but ıt cannot be maintained 
that growing coffee 1s not an agricultu- 
ral operation. 


I am unable to see why these operations 
are not agricultural operations. Pasture 
land used for the feeding and rearing 
of livestock is land used for agricultural 
purposes." © 


Thus ıt would be cledr from the above 
extract that the cultivation of plaintain, 
rearing of coconut plants will clearly 
amount to putting the-land to agricultural 
use. It is only by agricultural operation, 
the coconut trees could be planted, reared, 
watered etc., The learned Judges have 
referred to the definition of ‘agriculture’ 
ın Murray's Oxford Dictionary which 
defines ‘agriculture’ as 'the science and 
art of cultivating the soil; including the 
allied, pursuits of gathering in the crop. 
They have also referred to the various 
definitions occurring in other dictionaries 
and have ultimately held that the extent 
and intensity of the cultivation and the 
quantum of the effort and the plants 
of crops raised and no particular fixed 
standard can be prescribed as applicable 
to all cases. Thus though the standard 
or the quantum of effort and labour 
has been made out having regard to the 
nature of the land or the crops raised, 
ıt cannot be said that the coconut trees 
can be planted, reared and watered without 
the agricultural pursuits. The said decision 
of this Court has been approved by the 
Supreme Court in Commissioner of Income- 
tax, West Bengal, Calcutta v. Raja Benoy 
Kumar Sahas Roy, (1957) 32 I.T.R. 466 : 
(1957) 2 M.L.J. G.C.) 145 : (1957) 2 

An.W.R. (S.C) 145 : 1957 S.C.J. 740 
: 1958 S.C.R. 101 : AIR. 1975 S.C. 768. 


Therefore, ıt can be taken that wherever 
land has been used for planting, rearing 
@ \ 
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coconut trees the same can be taken to 
be put to agrıcultural use. In Gemmi Pic- 
tures Circuit P. Ltd. v. Commissioner of 
Income-tax, Tamıl Nadu-l, I.L.R. (1981) 3 
Mad. 321 : (1981) 130 I.T.R. 686, a Division 
Bench of this Court held that wherever 
urban land has been put to agricultural 
use and it does not lose its agricultural 
character, the sale of suth lands cannot 
be taken to be'a sale of capital asset. 
Though the said decision was not rendered 
under the provisions of the Urban Land 
Tax Act, the principles of the decision 
that so long as the land retains the agricul- 
tural character, it has to be treated 
as such for the purpose of the Urban 
Land Tax Act. In this case, the respondents, 
as already stated, were taking advantage 
of the entries found in the revenue records 
that the urban land 1s a coconut garden. 
As already pointed out, there would not 
have been any classification as coconut 
garden apart from the usual classification 
as coconut crop apart from usual classifi- 
‘ation either as 'dry' or ‘wet' land or 
fallow land: If a registration as coconut 
garden is permissible then the land on 
which plantain crops are raised, should 
be registered as plantain garden and 
where sugar cane is raised, the land 
should be registered as sugarcane garden. 
If registration is to proceed on these 
lines, there cannot be any limit for classifi- 
cation. That cannot be the object which 
is expected to be achived by registering 
the lands. If such a classification ıs to 
be recognised, then every land will have 
a separate classification depending upon 
the crop that ıs raised on the lands. 
Therefore even though the land has been 
registered as coconut garden we have 
to find whether the land ıs either wet 
or dry. In this case, though originally 
the land had the benefit of irrigational 
facility from a tank and since that tank 
has become useless and ceased to exist 
as an Irrigation source, the .land has to 
be treated only as a 'wet land with irriga- 
tional facilities from two wells in which 
two electric pump sets are said to have 
been installed.- Thus the lands are dry 
lands ın which wet crops such as coconut 
plantain and other vegetable crops are 
raised. Therefore it will squarely fall 
in clause b) of the Notification issued 
in G.O.Ms.No.3526, Revenue, dated 15.6.73. 


_ 


I 


It says that dry land in which 'wet' or 
'dry' crops are raised for five fasli years 
[prior to the date of coming into force 
of the Act in the City of Madras will 
be entitled to exemption. Even if the 
land could not be taken as a dry land 
wherein wet crops are raised, the petitio- 
ner's land will clearly come within the 
scope of the exemption contained in 
G.O.Ms.No.280, Revenue, dated 13.2.76 
for the petitioner's land, though a coconut 


garden on the ground, has been approved 


as house sites even in the year 1957 
by L.R.72/57. Taking note of the said 
lay out sanction, the lands should be 
taken to be house sites on ground which 
‘fare actually used for cultivation of coconut 
crop for not less than five fasli years 
, {prior to the date of coming into force 
_jof the Act in the City of Madras. Thus 
[there is no escape from the position 
that in any event the petitioner's lands 
jeither on the basis that the petitioner's 
land are dry lands in which wet crops 
had been raised or on the ebasis_ that 
the petitioner's lands are house = sites 
in which wet or dry crop is raised are 
certainly entitled to the benefit of exemp- 
tion under section 27 of the Act. Thus 
the contention urged by the petitioner 
ın W.P.No.9179/81 is to be accepted. 
Hence W.P.No.9179/81 ıs allowed and 
the petitioner ıs entitled to exemption 
under both the Government Orders. 


10. In view of the fact that the said 
Writ Petition No.9179/81 has been allowed 
in which the petitioner has got the relief 
of exemption, ıt is unnecessary tọ go 
into the question as to whether Urban 
Land Tax Act 1s void and ultra vires. Hence 
W.P.No. 4946/78 1s dismissed as unneces- 
sary without going into the merits. There 
will be no order as to costs. 


BeSe ases. ʻi W.P.No.9179/81 allowed. 
W.P.No. 4946/78 dismissed. 
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IN THE HIGH COURT OF JUDICATURE 
AT MADRAS 


Present:- G. Maheswaran, J. 


*Second Appeal No. 2021 of 1979.- 
12th September, 1984. 


V.S. Meenakshisundaram and others 


Appellants* 
Ve 


Kaliyaperumal and others Respondents 


(A) Transfer of Property Act (IV of 1882), 
section 54 - Sale of tmmovable property 
of value below Rs.100/- Sale deed not 
registered - Effect. 

\ @ 
(B) Registration Act (16 of 1908), sections 
17 and 49 - Scope and applicability. 


Held:- Apropos of section 49 of the 
Registration Act, the Supreme Court 
decision in Raghunath v. Kedarnath, 
(1970) 1 S.C.J. 63 : ALR. 1969 S.C. 1316, 
holding that the enactment of Act XXI 
of 1929 which inserted ın section 49 
of the ‘Registration Act the words "or by 
any provision of the Transfer of Property 
Act" 1882, has made it clear that the 
documents in the supplemental list, that 
Is, the documents of which registration 
is necessary under the Transfer of Property 
Act, fall within the scope of section 
49 of the Registration Act amd if not 
registered, and are not admissible as 
evidence of any transaction affecting 
any immovable property comprised therein 
and therefore do not affect any such 


Immovable property, it ıs obvious. that, 


the concerned documents namely the 
unregistered sale deeds and the exchange 
deed in the instance are inadmissible 
in evidence. 2 [Para. 5] 


Cases referred to:- 


Kuppuswami v. Chnnaswamı, A.I.R. 1928 
Mad.546; Raghunath v. Kedarnath, (1970) 
1 S.C.J. 63 : (1969) 1 S.C.C. 497 : A.lR. 
1969 S.C. 1316. 


Ravirajapandian, for Appellants. 
N.M. Muthurajan, for Respondents. 


G13 
The Court delivered the following 


JUDGMENT:~ The plaintiffs are the appel- 
lants. The suit out of which this second 
appeal arises was one for. recovery of 
possession filed by the plaintiffs and 
for recovery of Rs.900/- towards damages. 
The suit property ıs called Thathankuttai 
Aru Pangu Annabishega Pudhuvadai. 
It is covered by Resurvey No.111/13 
in Vishnupuram Village. ~The  plaintifis 
Claim title to suit property by virtue 
of certain purchases ranging from 1905 
to 1929, According to them, they were 
im possession and enjoyment of the suit 
property, that certain sales in their favour 
were made by registered documents 
and other sales were by unregistered 
documents and they are only to confirm 
the oral sales made by them. The: plain- 
tiffs have been paying kıst and enjoying 
the coconut trees planted on “the suit 
property. Though the extent is 20 cents, 
the road comprised one cent. According 
to the plaintiffs, the defendants are 
in illegal possession and enjoyment of 
the suit property and therefore the plain- 
tiffs have to file the suit for recovery 
of 19 cents of the suit property. 


2. The defendants resisted the suit and 
stated that the plaintiffs have no title 
to the property and that in any event 
the defendants have perfected title by 
adverse possession. 


3. The trial Judge held that the plaintiffs 
have title to suit property and that the 
defendants ° have not prescribed title 
by adverse possession. We also fixed 
the past profit at Rs.250/- per annum. 
The defendants appealed. In appeal, the 
learned appellate Judge found joint posses- 
sion of the plaintiffs along with other 
owners of about six cents of land and 
in regard to tke remaining 14 cents, 
he found that the sale deed which are 
unregistered documents are not admissible 
in evidence and, ın the end, negatived 
to claim of the plaintiffs and dismissed 
the suit. He did not grant any relief 
with reference to six cents of property 
as exclusive enjoyment of those six cents 
had not been proved by the plaintiffs. 
The plaintiffs have filed this second 
appeal. 
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4. A learned Judge of this Court admitted 
the second appeal and formulated the 
following substantial question of law: 


"Whether the lower appellate Court 
is right in rejecting Exhibits A-3 to A-1!0 
on the ground of want of registration, 
especially: when they are for consideration 
less than Rs.100/-?" (Exhibits A-3 to 
A-10' should read as ‘Exhibits A-4 
to A-10'). 


5. Exhibits A-l and A-2 are the two 
sale deeds, which have been indisputably 
proved to be sale deeds in favour of 
the predecessor in interest of the plaintiffs. 
But, what has been purchased ıs only, 
an undivided 6 cents under these twol 
documents. The appellate Court clearly’ 
found that the  plaintiffs' predecessor 
in interest was ın joint possession along 
with the other owners in respect of the 
6 cents Of property. As regards the remain- 
ing 14 cents, ıt ıs stated that Exhibits A-4 
to A-10,° which are unregistered sale 
deeds, “are inadmissible in evidence, even 
though the sale consideration under each 
is below Rs.100/-. Learned Counsel! for 


the appellants-plaintiffs contended that 
under section 17 of the Registration 
Act, there is no need for registration 


of a sale deed of the value below Rs.100/-. 
He also invited my attention to section 
54 of the Transfer of Property Act. 
Section 54 of the Transfer of Property 
Act runs thus:- 


"Section 54:- "Sale is a transfer of owner- 
ship in exchange for a price paid or 
promised or part-paid and part-promised." 


‘Such transfer in the case of tangible 
immovable property of the value of 
one hundred rupees and upwards, or 
in the case of a èversion or other~ 
intangible thing, can be made only 
by a registered instrument." 


"In the case of tangible immovable 
property, of a value less than one hundred 
rupees, such transfer may be made 
either by a registered instrument or 
by delivery of the property." 


"Delivery of tangible immovable property 
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takes place when the seller places the registered instrument." 

buyer, or such person as he directs, 

in possession of the property." In dealing with section 49 of the Registra- 
tion Act, the Supreme Court, in Raghu- 


"A contract for sale of immovable nath v. Kedarnath, (1970) 1 S.C.J. 63 
property 1s a contract that a sale of : (1969) 1 S.C.J. 497 : ALR. 1969 S.C. 
such property shall take place on terms 1316, pointed out that by the enactment 
settled between the parties." of Act XXI of 1929 which, by inserting 
in section 49 of tne Registration Act 
"t does not, of itself, create any interest the words, "or by any provision of the 
in or charge on such property." Transfer of Property Act, 1982, "has made 
it clear that the documents in the supple- 
A Division Bench of this Court ın . Kuppu- mental lst, that ıs, the documents of 
swami v. Chinnaswaml, A.I.R. 1928 Mad. which registration 1s necessary under 
546, in dealing with section 54 of the the Transfer of Property Act, but not 
Transfer of Property Act, pointed out under the Registration Act, fall within 
that the document, which, being a contract the scope of section 49 of the Registra- 
in writing, required by law to be registered tion Act and if not registered, are not 
‘because under section 54 a transaction admissible as evidence of any twansaction 
of sale if in writing has to be registered, affecting any immovable property compri- 
Is not so registered, it is invalid. But, sed therein, and do not affect any such 
ıt 48 pointed out by the learned Counsel! immova8le property. Therefore, ıt 4 
for the appellants that section °17 does obv¥ious that these documents, Vize Exh 
not require a sale below Rs.100/- in bits A-4 to A-8 and A-10 which are regis 
value, to be registered. In this Connection, tered sale deeds andExhybit A-9, an unregis-~ 
reference is made to section 49 eof the tered exchange deed, are inadmissible 
Registration Act as 1t stands after amend- in evidence. That disposes of the substan- 
ment in 1929. That section states:- tial question of law formulated ın the 
second appeal. 














"No document required by section 17 or 

by any provision of the Transfer of 6. That apart, the appellare Judge has 

Property Act, 1882, to be registered clearly pointed out that it is not the 

shall-- ~ case of the plaintiffs that on the date 
oi these documents, possession was also 

(a) affect any immovable property delivered. But, learned Counsel appearing 


comprised therein, or for the appellants strongly attacks this 
observaticn in the judgment which says 
b) confer any power to adopt, or - that it is very much their case that 


on the dates of the sale deeds possession 

c) be received as evidence of any was deliverede But, it should also be 
transaction affecting such property pointed out that the learned appellate 
or concerning such power, unless it Judge has stated that there is absolutely 
has been registered: no acceptable evidence by the plaintiffs 
as to which portion of the land or lands 

Provided that an unregistered document under Exhibits A-4 to A-10 had been 
affecting immovable property and requi- handed over to the pjaintiffs. On the 
red by this Act or the Transfer of view, the appellate Court is right in 
Property Act to be registered, may coming to the conclusion that the plaintiffs 
be received as evidence of a contract have not proved title to 14 cents and 
in a suit for specific perforrmance under that they have established their title 
` Chapter II of the Specific Relief Act, only to 6 cents. As regards adverse posses- 
or as evidence of part performance sion set up by the defendants, both the 
of a contract for purposes of section Courts have concurrently found that 
53-A- of the Transfer of Property Act, the defendants have not proved title: 
or as evidence of any collateral transac- to the suit property by adverse possession. 
tion not required to be effected by It is now contended for the appellants 

© 


/ 
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by their learned Counsel that, having 
found title to the 6 cents of land, the 
appellate Court ought not to have dismissed 
the suit in toto. It is seen from the judg- 
ment of the appellate Judge that the 
plaintiffs' predecessor ın interest had 
been only in joint possession along with 
other owners in respect of the 6 cents 
of land and therefore, the plaintiffs 
cannot claim exclusive enjoyment -of 
6 cents and cannot also claim delivery 
of the 6 cents. Learned Counsel pointed 
out that in any event, the plaintiffs 
will be entitled to 6 cents of land, but 
the Counsel for the respondents pointed 
out that the only remedy for the plaintiffs 
is to ask for partition, bringing on record 
all the sharers. The appellants can seek 
their remedy by asking for partition 
of the 6 cents of land if they are so 
advised. With these observations, the 
second appeal is dismissed. Thére will 
be no order as to costs. $ 


B.S. Appeal dismissed. 


IN THE HIGH COURT OF JUDICATURE 
AT MADRAS 


Present:- K.M. Natarajan, J. 


Nos.3937 and 
17th July, 1985. 


¥*Civil Revision Petition 


3938 of 1981. 


Smt. Sri Lakshmi Petitioner* 


Ve 


Muthuveeran Chettiar and others 
Respondents 


Tamil Nadu Buildings (Lease and Rent 
Control) Act (18 of 1960), section 14 
(1) (b) - Petition by landlady for eviction 
on ground of requirement for demolition 


and reconstruction - Eviction ordered 
by Rent Controller - Order set aside 
on appeal - Revision against appellate 


order - Contention that Appellate Autho- 
rity (Principal Subordinate Judge) had 
no jurisdiction to transfer appeal to II 
, Additional Subordinate Judge - Order 
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passed by the Second Additional Subordinate 


Judge, whether valid. 5 

Held:- By virtue of the Notification 
dated 18.4.1979, Explanation (1), wherein 
the Principal Subordinate Judge was 
empowered to exercise the appellate 
jurisdiction ın places where there are 


more than one Subordinate Judge, was 
deleted. It ıs clear from the above notifi- 
cation as it existed on the date of filing 
of the appeal, the II Additional Subordi- 
nate Judge, Tiruchirapalli was empowered 


to dispose of the appeal. Under rule 
17, the District Judge is empowered 
to transfer from one appellate authority 
to another under two circumstances, 


namely (1) on an application by any party 
in the appeal or otherwise and (2) when 
the appellate authority before whom 
the appeal is pending 1s personally interes- 
ted in the appeal and-reported the same 
to the *District Judge. In the instant 
case, the appeal was made over to the 
Additional * Subordinate Judge admunistra- 
tively by the Principal Subordinate Judge. 
Under section 4-A of the Tamil Nadu 
Civil Courts Act, 1873 ıt has been provided 
that subject to the general or special 
orders of the District Judge, the Principal 


Subordinate Judge may, from tıme to 
time, make such arrangements as he 
thinks fit for the distribution of the 


business of the Court among the various 
Judges thereof. [Para. 2] 


The Principal Subordinate Judge exercising 
the power of Appellate Authority ıs a 
Court and his act of making over the 
appeal for disposal to the II Additional 
Subordinate Judge who ıs conferred with 
the power of disposal of appeal ıs perfectly 


in order. The instant case is not one 
of lack of jurisdiction. [Para. 2] 
Cases referred to:- 

E.K. Venkat Marban v. Dakshinamurthy, 


(1981) 94 L.W. 243; Central Talkies Ltd. v. 
Dwarka Prasad, (1962) 2 S.C.J. 41 : 
(1961) 3 S.C.R. 495 : A.I.R. 1961 S.C. 6063 
Rathinasamy v. Komalavalli, (1982) 2 
M.L.J. 406 : (1982) 95 L.W. 552 : ALR. 
1983 Mad. 45; Kıran Singh v. Chaman 
Pawan, 1954 S.C.J. 514 : (1955) 1 S.C.R. 
117 : (1954) 2 M.L.J. 60 : A.LR. 1954 S.C. 


at 


f 
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340; United Commerctal Bank Ltd. v. 
Their Workmen, 1951 S.C.J. 334 : 1951 
S.C.R. 380 : A.I.R. 1951 S.C. 230; Kanaka- 
vel Pillai v. Drugs and Chemicals, (1980) 
2 M.L.J. 392; S.A. Ahmed v. Alagar, 
(1983) 96 L.W. 239; Rukman Ammal v. 
V.K.Isudden, (1983) 1 M.L.J. 186 : (1983) I 
R.C.J. 640 : A.LR. 1983 Mad. 303 : (1983) 
96 L.W. 1453; G.K. Jose v. Ramathal, 
(1979) 1 M.L.J. 372 : 92 L.W. 3153 Sambasi- 
vam v. Abdul Sattar, (1982) 1 M.L.J. 75 : 
(1982) 95 L.W. 58; Metalware and Com- 
pany v. Bansilal Sarma, (1980) 1 M.L.J. 
(S.C.) 1 : (1979) 2 S.C.J. 377 : (1979) 3 
S.C.C. 398 : (1979) 2 R.C.J. 452 : AJR. 
1979 S.C. 1559; Bharat Trading Company v. 
Shanmughasundaram, (1982) 95 L.W. 258. 


K. Raman, for Petitioner. 


P.S. Srisailam and E.Padmanabhan,for Res- 


pondents. 


The Court made the following R 


ORDER: Landlady ıs the petitiongr in both 
the revisions. She has filed H.R.C.O.P. 
Nos.473, 474 and 475 of 1977 for eviction 
of three tenants who are occupying diffe- 
rent portions of the premises _ bearing 
Door No.162, Big Bazaar Street, Tiruchi- 
rapalli, on the ground that she requires 
the same for the immediate purpose 
of demolition and reconstruction under 


section 14(1)b) of the Tamil Nadu’ Buildings} 


(Lease and Rent Control) Act (Tamil Nadu 


. Act 18 of 1960). The petitions which 


are the subject matter of these two 
revisions are H.R.C.O.P.Nos.474 and 475 
of 1977. According to the petitioner, 
her husband is running embroidery business 
and in order to improve the said business, 
she wants the building to be demolished 
and reconstructed. It ıs also urged that 
the building is very old. The said claim 
was resisted by all the three tenants 
on the ground that the petitioner had 
filed prior applications for eviction on 
different grounds and she was unsuccessful 
and in order to secure enhanced rate 
of rent and pagadi these petitions have 
been filed. The petitioner has no resources 
to reconstruct the building. Further, 
the building 1s in a very good condition 
and it does not require any demolition 
and reconstruction. The learned Rent 


Controller accepted the case of the petitio- 
ner and ordered eviction. Aggrieved by 
the same, the tenants preferred C.M.A.Nos. 
15, 17 and 18 of 1979 and the learned 
Appellate Authority allowed the appeals 
and set aside the order of eviction. Aggrie- 
ved by the same, they have preferred 
three revision petitions. It is stated that 
so far as the respondent in C.R.P.No.3936 
of 1981 ıs concerned, after the filing of 
the revision petition, he has settled the 
matter and vacated the premises and 
as such the same was not pressed and 
ıt was already disposed of. Hence the 
remaining two petitions alone are to 
be disposed of. 


2. Learned Counsel for the petitioner ın 
both the revisions raised ae preliminary 
point regarding the jurisdiction of the 
Appellate Authority to enquire into the 
appeal. According to the learned Counsel, 
*the Principal Subordinate Judge has no 
jurisdiction to transfer these appeals 
for disposal to the II Additional Subordinate 
Judge, as he was only a persona designata 
and since the very made over itself ıs 
without any jurisdiction, the order passed 
by the II Additional Subordinate Judge 
is not valid and ıs liable to be set aside 
and the matter has to be remanded back 
to the Principal Subordinate Judge, who 
1s having jurisdiction to dispose of the 
case. In support of the above contention, 
the learned Counsel for the petitioner 
cited the decision of this Court in C.R.P. 
Nos. 1578 and 1579 of 1980. dn a similar 
situation, Ratnam, J., held that the transfer 
effected by the Principal Subordinate 
Judge woulg not be in order and that 
It is only the District Judge who can 
effect such a transfer. On that ground 
the order passed by the II Additional 
Subordinate Judge, Tiruchirapalli was 
set aside and the matter was remitted 
back to the~ Principal Subordinate Judge 
to re-hear and dispose of the same. On 
the other hand, the learned Counsel 
for the respondent drew my attention to 
E.K. Venkat Marban v. Dakshinamurthy, 
(1981) 94 L.W. 243, wherein Balasubrah- 
manyan,! J., while considering the applicabi- 
lity of section 5 of the Limitation Act 
to the Tamil Nadu Buildings (Lease and 
Rent Control) Act (18 of 1960), held 
that the Appellate Authority 1s a Court and 
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not persona designata, relying on the deci- 
sion of the Supreme Court reported ın 
The Central Talkies Ltd. v. Dwaraka Pra- 
sad, (1962) 2 S.C.J. 41 : (1961) 3 S.C.R. 
495 : AJR. 1961 S.C. 606. Subsequently 
it was also approved by a Division Bench 
of this Court in Rathinasamy v. Komala- 
valli, (1982) 95 L.W. 552 : (1982) 2 M.L.J. 
406 : A.JIR. 1983 Mad. 45. It was also 
brought to my notice that under section 
4-A of the Tami! Nadu Civil’ Courts 
Act. 1873, the Principal Subordinate 
Judge ıs empowered to make such arrange- 
ment as he thinks fit for distribution 
of cases and by virtue of the said provision, 
the made over effected by him ts valid. 
I find that in view of the ratio laid down 
in the above quoted decisions, coupled 
with the previsions of the Tamil Nadu 
Civil Courts Act, the madeover effected 
by the Principal Subordinate Judge ıs 
in order and itt cannot be said to b® in 


x any way beyond his jurisdiction and invalid. 


The State Government has empowered 
all the’ Subordinate Judges to dispose 
of appeals arising under the Tamil Nadu 
Buildings (Lease and Rent Control) Act 
(Act 18 of 1960) by effecting necessary 
amendments to the rules, and as such 
I do not find any merit in the contention 
of the learned Counsel for the petitioner 
that the transfer effected by the Principal 


Subordinate Judge to the Additional 
Subordinate Judge is invalid. Learned 
Counsel for the respondents drew my 
attention to the changes effected by 


way of notifacation regarding the .confer- 
ment of powers of Appellate Authority 
on certain officers for the purpose of 
the Act. In the Government Gazette 
Extraordinary dated 30.6.1973, all Subordi- 
nate Judges within their respective juris- 
diction on Tiruchirapalli and other Districts 
mentioned therein, were conferred with 
the power of Appellate Authority for 
the purpose of the Tamil Nadu Act 18 
of 1960. By virtue of notification dated 
18.4.1979, Explanation (u) wherein the 
Principal Subordinate Judge was empowered 
to exercise the appellate jurisdiction 
in places where there are more than 
one Subordinate Judge was deleted. It 
ıs Clear from the above notification as 
it existed on the date of filing of the 
appeal, the I Additional Subordinate 
Judge, Tiruchirapalli was empowered 
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to dispose of the appeal. Learned Counsel 
it" Is 
only the District Judge who is empowered 
under rule 17 to transfer appeal from 
one appellate authority to another and 
as such, the Principal Subordinate Judge 
has no power to transfer the appeal. 
Under rule. 17, the District Judge ıs 
empowered to transfer from one appellate 
authority to another under two circumstan- 
ces, namely (l) on an application by 
any party in the appeal or otherwise 
and (2) when the appellate authority 
before whom the appeal is pending is 
personally interested in the appeal and 
reported the same to the District Judge. 
In the instant case, the appeal was made 
over to the Additional Subordinate Judge 
administratively by the Principal Subordi- 
nate Judge. Under section 4-A of the 
Tamil Nadu Civil Courts Act, 1873, it 
has been provided that subject to the 
general or Special orders of the District 
Judge the Principal Subordinate Judge 
may from time to time make such arrange- 
ments as he thinks fit for the distribution 
of the business of the Court among the 
various Judges thereof. As already stated, 
the madeover has been made only under 
the said provision. The only question 
that remains for consideration ts, whether 
the Principal Subordinate Judge exercising 
the authority of Appellate Authority 
is a Coyrt. In the Bench decision of 
this Court reported in Rathinaswamy vV. 
Komalavalli, (1982) 2 M.L.J. 406 : 95 L.W. 
552, ıt was held that "for the purpose 
of sections 3, 5 and 29 (2) of the Indran 
Limitation Act, the Appellate Authority 
is a Court and that section 5 of the 
Limitation Act is applicable to an appeal 
preferred by the petitioner herein before 
the Appellate Authority, constituted 
under section 23 UU) b) of the Madras 
Buildings {Lease and Rent Control) Act 
18 of 1960." In the above quoted decision, 
the earlier decision reported in E.K.Venkai 
Marban v. Dakshinamurthy, (1981) 94 L.W. 
243 and rendered by Balasubrahmanyan, Jes 
was approved. The above Bench decision 
was not brought to the notice of Rat- 
nam, J., while disposing of the above 
quoted C.R.P.Nos. 1578 and 1579 of 1980. 
Relying on the decision of the Division 
Bench and that of the decision of the 
Supreme Court reported in Central Tal- 
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kies v. Dwaraka Prasad, (1962) 2 S.C.J. 41: 
A.R. 1961 S.C. 606, I entirely agree 
with the contention of the learned Counsel 
for the respondent that the Principal 
Subordinate Judge exercising the power 
of Appellate Authority ıs a Court and 
his act of making over the appeal for 
disposal to the II Additional Subordinate 
Judge who ıs conferred with the power 
of disposal of appeal is perfectly in order. 
Learned Counsel for the respondents 
also submitted that since the petitioner 
has not raised any objection before the 
Appellate Court and since it has not 
been raised as a ground even ın this 
revision the petitioner ıs estopped from 
raising the point in this revision consequent 
upon his acquiescence. Learned Counsel 
for the petitioner on the other hand, 
drew my attention to the decisions reported 
in Kiran Singh v. Chaman Paswan, (1954) 2 
M.L.J. 60 : 1954 S,.C.3. 514 03 (1955) 1 

117 : ALR. 1954 S.C. 340 and 
United Commercial Bank Ltd. “~. 
Their Workmen, 1951 S.C.J. 334 : 195] 
S-C.R. 280 : AJR. 1951 S.C? 230 and 
submitted that if there 1s defective juris- 
diction, whether it ıs pecuniary or territo- 
rial, it cannot be cured by consent of 
the parties and there ıs no question of 
waiver. The proposition laid down ın 
those decisions is not disputed. But the 
only question is whether the said principle 
would be applicable if the II Additional 
Subordinate Judge was not having any 
power to hear the appeal. But in the 
instant case, it ıs not one of lack of 
Jurisdiction. As such, those decisions 
are not applicable to the facts of the 
case. From the foregoing discussion, I 
hold that the order passed by the Principal 
Subordinate Judge making over the appeal 
to the II Additional Subordinate Judge 
is perfectly legal and valid. 


S.C.R e 
the 


3. Next we have to consider, whether 
there is any case made out for interference 
“with the order passed by the Appellate 
Authority. The only ground on which 
eviction was sought 1s immediate demolition 
and reconstruction under section 14 (1)) 
of the Tamil Nadu Buildings (Lease and 
Rent Control) Act for developing the 
embroidery business done by the husband 
of the petitioner. The Appellate Authority 
held that the said requirement was not 


ener had admitted 
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bona fide and that ths petition was 
filed only to evict the respondents in 
order to fulfil her long desire to evict 
them under the guise of demolition and 
reconstruction. Let us consider the reasons 
set out in the order passed by the Appellate 
Authority in support of his finding. It 
Is not tn dispute that the very same 
petitioner-landlady has filed an application, 
FieR»C.O.P.No. 27 of J972 on the allegation 
that she requires the premises for additio- 
nal accommodation for embroidery and 
readymade garments business for the 
same. The same was dismissed holding 
that the requirement of the petitioner 
was not bona fide,by the Rent Controller 
as well as the Appellate Authority and 
it has become final on 27.4.1977 and 
no revision has been filed against the 
said order. The present application -has 
been®filed on 12.10.1977. Even the petitio- 
in her evidence that 
she has filed the present application 
four months after the disposal of the 
said previous application. The Appellate 
Authority for the reasons assigned ın 
his order held that the petitioner failed’ 
to establish even in this petition that 
she is having a flourishing business after 
the death of her husband in embroidery 
and that she required additional accommo- 
dation. The next main ground on which 
the claim was negatived is that admittedly 
the petitioner obtained the approved 
plan Ex.A-1 which shows that the petitioner 
proposed to remove the lowe terrace of 
Madras terraced roof and to put up a 
R.C.C. roof in the ground floor and the 
first floor. P.W.l herself admitted in 
her evidence that she is not going to 
change the plan, but she wants to construct 
only as per Ex.A-l plan. Though P.W.2 
Engineer is examined and through him 
Ex.A-2 estimate was filed, he has categori- 
cally stated that he had prepared Ex.A-2 
only with reference to Ex.A-l and 
that Ex.A-1 ıs only for change of roof. 
This admission of P.W.2 in his evidence 
is sufficient to reject Ex.A-2 which was 
filed only for the first time on the date 
when P.W.l was examined, that IS, a 
year after the filing of the petition. 
Even though the estimate was prepared 
for demolition and reconstruction ıt 
1s not in accordance with the plan Ex.A-l. 
There 1s absolutely nothing to show from 
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the evidence of the petitioner that she 
had changed the proposal and that she 
proposed to effect complete demolition 
and reconstruction of the building. The 
Appellate Authority has rightly held 
that Ex.P-2 was prepared with the help 
of P.W.2 who was not the author of Ex.A-l, 
at a later stage during the pendency 
of the case in order to substantiate the 
allegations before Court. Learned Counsel 
for the respondents drew my attention 
to the decisions reported in Kanakavel 
Pillai v. Drugs and Chemicals, (1980) 2 
M.L.J. 392 and S.A. Ahamed v . Alagar, 
(1983) 96 L.W. 239 in support of his 
contention that change of roof would 
not amount to demolition and reconstruc- 
tion and it would not fulfil the require- 
ments under section 14(1)b) of the Tamil 
Nadu Act 18 of 1960. Learned Counsel 
for the petitioner is unable to dispute 
the proposition. But he only relied on 
the evidence of P.W.2 and Ex.A-2 and 
the same has been rightly rejected by 
the Appellate Authority.-There is absolutely 
nothing to hold that there was a proposal 
to demolish the entire building and effect 
reconstruction. Learned Counsel for 
the petitioner next submitted that the 
Appellate Authority ıs thoroughly wrong 
In saying that on the date when the petition 
was filed she was having a bank balance 
of Rs.29.43 and subsequently during the 
pendency of the application, she deposited 
a sum of Rs.9,000/- in three instalments 
and that she has not established that 
she has got sufficient means to put up 
the constructaon. Learned Counsel 
for the petitioner relied on the~ decision 


reported in D.Rukmani Amnfal v. V.K. 
Isuddan, (1983) 1 M.L.J. 186 : (1983) 1 
R.C.J. 640 : (1983). 96 L.W. 145 : ALR. 


1983 Mad. 303, wherein Nainar Sunda- 
ram, J., held that 


tthe means of the landlord to carry 
out the work of demolition and recon- 
struction is a relevant factor to be 
taken note of and considered while 
testing his bona fides. But this does not 
necessarily mean that the landlord 
should jingle the coins before the Control- 
ler to establish this factor." 


It is further observed: 
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'If the petitioners have proved that 
they are capable of raising funds for 
the purpose of such demolition and 
reconstruction, as was done before, 
the Rent Controller and as was accepted 
by him, this would suffice for the pur- 
pose." 


I am ın entire agreement with the view 
expressed in the above quoted decision. 
Even though the amount was deposited 
subsequent to the filing of the petition, 
it cannot be said that the petitioner 
failed to prove means to execute the 
work of demolition and reconstruction. 
It was next contended by the learned 
Counsel for the petitioner that obtaining 
of licence from the Municipality for 
construction is not essential for instituting 
the proceedings under section 14(1)() 
and ‘the same can be obtained even after 
the filing, of the application. In support 
of the above contention, the learned 
Counsel for, the petitioner ‘relied on ‘the 
decision reported in G.K.Jose v. Ramathal, 
(1979) 1 M.L.J. 372 : 92 L.W. 315, wherein 
Ramanuyjam, J., held: 


"The Court could not make out how 
the obtaining of a plan subsequent 
to the filing of the eviction petition 
would show that the requirement of 
the premises by the landlady for the 
purpose of demolition and reconstruction 
was not bona fide." 


In the above quoted case, it was found 
that the building was very old and that 
the landlady has got ample means to 
undertake the work of demolition and 
reconstruction. In the circumstances, 
ıt was held that the, obtaining of the 
plan subsequent to the filing of the petitio- 
ner would not show that the requirement 
is not bona fide. But in the instant case, 
it 1s not the case of the petitioner that 
that she ıs going to change the plan 
already obtained and she would obtain 
a fresh licence. But on the other hand, 
it has been elicited ın cross-examuination 
that she is not going to change the plan 
but would put up construction according 
to” Ex.A-1 and ın the circumstances of 
the case, the above decision would not 
be helpful to the petitioner herein. In 


Hi 


this connection the learned Counsel for 
the respondent submitted that ın the 
instant case, the petitioner has produced 
Ex.A-1 plan for change of Madras roof 
into R.C.C. terrace and also filed Ex.A-2 
plan, which ıs completely at variance 
with Ex.A-l plan. The above act of the 
petitioner ıs producing two different 
plans and estimate itsel shows mala fide 
on the part of the petitioner. My attention 
was drawn to the decision reported in 
N. Sambasivam v. Abdul Sattar, (1982) 1 
M.L.J. 75 : (1982) 95 L.W. 58, wherein 
two sanctioned plans were filed for the 
same construction. There was no explana- 
tion for production of two sanctioned 
plans for the same construction. There 
was also no explanation as to why a 
condition for demolition i.e., stipulating 
the period within which the demolition 
to be made, is imposed only in one of 
them. In those circumstances, 
held that the requirement of the petitioner 
is not bona fide. Learned Counsel for fhe 
petitioner also submitted that even though 
it was held by the Supremé Court ın 
Metalware and Co., etc. v. Bansilal Sarma 
and others, (1980) 1 M.L.J. (.C.) I : 
(1979) 2 S.C.J. 377 : (1979) 3 S.C.C. 398 : 
(1979) 2 R.C.J. 452 : ALR. 1979 S.C. 
1559, that the existing condition of the 
building, age and the situation are relevant 
factors for finding’out whether the require- 
ments ıs bona fide under section 14(1)) 
of the Act, those conditions are not 
sine quo non for maintaining this applica- 
tion. In this connection, my attention 
was drawn to the decision reported in 
Bharat Trading Co. v. K.Shanmughasunda- 
ram, (1982) 95 L.W. 258, wherein ıt 
was held: 


"In a case of claim under section 14(1)(b) 
of the Act, it ıs not necessary for 
the landlord to establish that the building 
is in such a condition that ıt will crumble 
down in the near future. The landlord 
is entitled to demolish even a building 
which 1s not like to crumble down in 
the near future provided that he had 
a bona fide intention of demolishing the 
building and construct a new building 
in that place. The condition of the building 
is relevant only for ascertaining the 
bona fides of the landlord in the sense 
that no landlord will demolish a building 
which is in good condition unless a 
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better stricture is to be put up in 
that place so as to get a better return 
from the same." 


It was further held: 


"If the intention of the landlord for 
demolition and reconstruction 1s proved 
to be genuine and not spurious or spa- 
cious, he will be entitled to obtain 
an order for eviction under section 
14 (1) b) whether or not the condition 
of the building is such as to require 


immediate demolition, the age and 
dilapidated condition of the building 
not being a sine quo non for such evic- 
tion." 


In the instant case, it has*been establi- 
shed that the intention of the landlady 
1s neither genuine nor bona fide. On: the 
other hand, from her own admission, it 1s 
clear that the occupancy of the respondent 
had not caused inconvenience to the 
petitioner and that she had been asking 
the respondents to vacate the premises 
for the last 20 years. As such, this petition 
is filed only to fulfil her long desire 
to evict them. As such, even applying 
the ratio laid down in the said decision 
to the facts of the case, the petitioner 
is not entitled to claim eviction of the 
tenant under section 14 (1) 6b) of the 
Act.- For the foregoing discussion, I am 
of the view that the order passed by 
the Appellate Authority 1s to be upheld 
and no interference ıs calle@ for in these 
revisions. Consequently these two revisions 
fail and are dismissed. In the circumstances 
of the case there will be no order as 
to costs in these revisions. 


t 


R.S. Petitions dismissed. 
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IN THE HIGH COURT OF JUDICATURE 
AT MADRAS 
Cad. 


Present:- M.N. Chandurkar, and 


K. Venkatas wam, J. 


*Writ Appeal No. 
W-P.No. 2368 of 1979. 


360 of 1979 against 
18th June, 1985. 


P. Mariappan Appellant* 


Va 


The Government of Tamil Nadu, represen- 
ted by the Secretary to Government, Forest 
and Fisheries Department, Madras-9 
and others Respondents 


Constitution of India (1950), Article 309 - 
Rule 39 (a) of the General Rule for the 
Tamil Nadu State and Subordinate Servi- 
ces - Admmustrative order regularfsing 
services of temporarily appomted persons 
retrospectively prejudicing rights of 
direct recruits regularly appointed through 
the Tamil Nadu Public Service Commission 
in clear vacanctes - Order held bad and 
quashed. 


The Director of Statistics made temporary 
appointments by transfer to the category 
of Assistant Statistical Investigators 
under rule 39 (@) of the General Rules 
for the Tamil Nadu State and Subordinate 
Service. On 4.9.1971 there was one order 
of appointment ın respect of 77 persons. 
The appellanteM and several other persons 
were direct recruits to the post of Assis- 
tant Statistical ‘Investigators having been 
appointed through the Tamil Nedu Public 
Service Commission with effect from 
5.2.1972. The recruitment rules made 
under Article 309 of the Constitution 
of India were amended on 19.10.1973, 
two of the amendments being given retros- 
pective effect from .15.11.1968 and the 
third from 15.7.1969. The new rule provided 
that for the purpose of promotion or 
recruitment by transfer the persons concer- 
ned must possess a degree with statistics, 
mathematics or economics as the main 
subject and must have put in a service 
of not less than two years in the category 
of Supervisors. or Junior Assistants as 
the case may be. A proviso was then 
introduced that the qualification specified 
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above should not be insisted upon. in 
the case of Supervisors and Junior Assis- 
tants who entered into service ın the 
Department of Statistics prior to 15th 
November, 1968, and who possessed the 
minimum general educational qualification. 
The Government regularised the service 
oi all the persons who were originally 
appointed under rule 39 (a) of the Genera! 
Rules by an order dated 4.9.1971. The 
effect was that they became seniors 
to the persons like the appellant who 
were appointed as direct recruits with 
eifect from 1.2.1972. A seniority list 
was made giving these 77 persons place- 
ments higher to the appellant and others 
like him. This list was challenged. 


Held:- Undoubtedly rules under Article 
309 of the Constitution can be made 
with retrospective effect. Making the 


e rules retrospective in operation and making 


appointments ın accordance with such 
rufes are two, different things. The power 
to make rules is a legislative power 
and therefore can be exercised retrospec- 
tively. When in the light of such rules 
some appointments are being made with 
retrospective effect, it is purely an admi- 
nistrative aci. Such an administrative 
act, if ıt prejudicially effects vested 
rights of ‘other Government employees, 
then, to that extent, such administrative 
act will become unfair and arbitrary. 
When the rules were given retrospective 
effect and a proviso was introduced to 
the effect that the qualification of possess- 
ing a degree with statistics, mathematics 
and economics shall not be insisted upon 
in the case of Supervisors and Junior 
Assistants, who entered service ın the 
Department of Statistics prior to 15.11.1968 
that did not have the effect of enabling 
the State Government to make appoint- 
ment retrospectively to the prejudice 
of those who were already appointed 
In clear vacancies through the Public 
Service Commission. The effect of the 
amended rules and the introduction of 
the proviso was that those of the Junior 
Assistants and Supervisors who were promo- 
ted temporarily by the order dated 4th 
September, 1971 and who were not quali- 
fied merely became qualified for being 
considered for appointments. Becoming 
qualified for being considered for appoint- 


Pa 


JI] 


ment cannot be equated with getting a 
right to be appointed retrospectively 
with effect from the date on which all 
the temporary appointments were made. 
77 of the vacancies having been filled up 
by direct recruitment and those 77 vacan- 
cies being the first available vacancies, 
any appointment made even in accordance 
with the rule would have effect only 
after 1.2.1974. Tne Director of Statistics 
was, therefore clearly not entitled to 
give seniority to the persons whose appoint- 
ments have been regularised so as to 
adversely affect the vested rights of 
the directly recrutted persons who held 
the posts in a substantive capacity. They 
could not have, therefore, become junior 
to those whose appointments were regula- 
rised merely because by way of temporary 
arrangement they were appointed on 
4th September, 1971 under rule 39 4) 
of the General Rules. [Para. 9] 
Appeal under clause 15 of the Lettens 
Patent against the order ofe Mr. Justice 
V.Ramaswam1 dated 20.6.1979 and made 
in the exercise of the Special Original 
Jurisdiction of the High Court in Writ 
Petition No. 2368 of 1979 presented 
under Article 226 of the Constitution 
of India to issue a writ of-certiorari call- 
ing for the records in G.O.Ms.No.123, 
Forests and Fisheries Department, dated 
19.10.1983 as well as G.O.No.655, Forests 
Department, dated 1.7.1977 and to quash 
the same. 


The Judgment of the Court was delivered 
by 


CHANDURKAR, C.j.a- This appeal high- 
lights yet another instance of how the 
State Government has gone out of its 
way to accommodate temporarily appoin- 
ted persons and regularising their services 
retrospectively prejudicing the rights 


of direct appointees who have been regu- by 


larly appointed through the Tamil Nadu 
Public Service Commission in clear vacan- 
cies. We are concerned with appointments 


to the posts of Assistant Statistical Invest- 


gators. Regular recruitment rules made 
by the Governor under Article 309 of 
the Constitution of India on 17th of 
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May, 1966- provided for appointment of 
Assistant Statistical Investigators ın 
the Department of Statistics by direct 
recruitment by promotion and recruitment 
by transfer. 


2. On 4th September, 1971, the Durector 
of Statistics made temporary appointments 
by transfer to the category of Assistant 
Statistical Investigators under rule 394) 
of the General Rules for the Tami Nadu 
State and Subordinate Service. There 
Is one order of appointment ın respect 
of 77 persons. These 77 persons are at 
serial numbers 86 to 164 in the seniority 
Lst at page 35 of the paper book. The 
appellant is a direct recruit to the post 
of Assistant Statistical Investigator, 
having been appointed througn the Tamil 
Nadu Public Service Commission with 
effect from 5th February, 1972. Apart 
from® the appellant there were several 
other persons who were also appointed 
as direct recruits. Their names are to 
be found in the seniority lst from serial 
numbers 166 to 250. 


3. The recruitment rules made under 
Article 309 of the Constitution of India 
were amended on 19th October, 1973 
and they were given retrospective effect 
from 15th o1 November, i968 in so far 
two amendments were concerned, 
and the third amendment was given retros- 
pective effect from 15th of July, 1969. 
We are concerned with the amendment 
relating to the post of Assistwent Statist 
cal Investigators. The first amendmen 
which is relevant is that While retaining 
the three rmgodes of appointment to the 
post of Assistant Statistical Investigators, 
that is, by direct recruitment or by promo- 
tion from tne category of Supervisors 
in the Department of Statistics or by 
recruitment Sy transfer from the category 
of Junior Assistants „n the Department 
of Statistics, a percentage was fixed 
to be filled up by direct recruit and 
promotion or by recruitment by transfer. 
79% of the vacancies was to be filled 
up by direct recruitment and 25% by 
promotion or recruitment by transfer. 
We are not concerned with the rule relating 
to direct recruitment. While providing 
for promotion or recruitment by transfer, 
the new rule provided that the person 
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concerned must possess a degree with 
Statistics, mathematics, or economics 
as the main subject and must have put 
in a service of not less than two years 
in the category of Supervisor or Junior 
Assistant, as the case may be. A proviso 
was then introduced as follows:- 


"Provided that the qualification specified 
in item (1) above shall not be insisted 
upon in the case of Supervisors and 
Junior Assistants who entered into 
service in the Department of Statistics 
prior to l5th November, 1968 and who 
possess the minimum general educational 
qualification." 


There is now no doubt that this proviso” 


was introdeced and reservation of 25% 
posts for promotees as was made in expressly 
for the purpose of facilitating the absorp- 
tion of the temporarily appointed persons 
ın substantive vacancies. These rules 
having been given retrospective effect 
the Government lost no time in regularising 
the services of all the persons who were 
originally appointed under rule 39 (a) 
of the General Rules by the order dated 
4th September, 1971. The effect of this 
regularisation, according to the State 
Government was that they became part 
of the cadre of Assistant Statistical 
Investigators with effect from their, 
date of initial appointment, namely 4.9.1971 
with the inevitable result that they became 
seniors to the persons like the appellant 
who weree appointed as direct recruits 
with effect from 1.2.1972. 


4 A seniority list came to be made giving 
these 77 persons placements higher to 
the appellant and others like and all 
these 77 regularised persons found their 
places in the seniority list between two 
groups of directly recruited persons. 
This seniority list. is now challenged by 
the appellant. The contention ıs very 
simple. The appellant contends that :he 
having been appointed by direct recruitment 
through the Public Service Commission 
he cannot become junior to those who 
were on the date of his appointment 
wholly unqualified and could not have 
been appointed to the post of Assistant 
Statistical Investigator. In the petition 
the- appellant has also challenged the 
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validity of the amended rules and has 
asked for quashing of the recruitment 
rules dated 19th October, 1973 and the 
seniority list based as a result of the 
implementation of these recruitment rules. 


5. The learned single Judge, while rejecting 
the petition, took the view that if the 
respondents whose placement in the senio- 
rity list was challenged were entitled 
to promotion then the date on which 
they were promoted or should be deemed 
to have been promoted shall naturally 
be the date for the purpose of ascertain- 
ing the seniority. In view of the amended 
rules, according to the learned Judge, 
persons who were only temporarily appoin~ 
ted earlier were validly appointed from 
the date of their initial appointment 
and the appellant could not therefore, 
make a grievance against the seniority 
list. 


6. Mr. Peter Francies appearing on behalf 
of the appellant has contended that by 
an administrative order of  regularisa- 
tion of the employees who were originally 
appointed by promotion the appellant's 
rights -by virtue of his having been appoin- 
ted as a direct recruit cannot be affected 
even assuming that the recruitment rules 
could be validly made retrospectively. 
The learned Government Pleader appearing 
on behalf of the State has contended 
that by the amended rules a percentage 
was fixed between direct recruits and 
promotees and in the 25% of posts to 
which promotees could admittedly be 
appointed, the State Government in view 
of the amended rules under Article 309 
of the Constitution of India, was competent 
to regularise the promotions of all the 
Junior Assistants and Supervisors who 
were originally appointed under rule 
39 (a) of the General Rules by the order 
dated 4th September, 1971. 


7. Having heard the learned Counsel 
for the appellant and the learned Govern- 
ment Pleader, we are satisfied that there 
is a clear infirmity in the seniority list 
which 1s impugned in this appeal. We 
may, however, add at this stage and 
make it clear that the appellant has no 
grievance in respect of serial numbers 
86 (V.Kalidoss), 87 (P.Povas), 88 (C.S.Saran- 


1i] 


gapanı) and 92 (T.Jagannathan). These 
are respondents Nos. 3, 4, 5 and 9. This 
is because accordiig to the appellant 
they were qualified even according to 
the old rules and were entitled to be 
appointed under the old rules. 


8. Now it has to be noticed in this case 
that when temporary appointments were 
made by the Director of Statistics! on 
th September, 1971 they were purely 
temporary appointment under rule 39 @) 
of the General Rules. This Court had 
occasion to point out in an earlier judgment 
that rule 39 a) contemplates only an 
appointment where there ıs an emergency, 
which means that regular appointments 
are likely to take time and the power 
under rule 39 (a) 1s a power to make 
a purely temporary appointment. We 
had also occasion to point out that rule 
39 €) clearly provided that temporarily 
appointed persons shall be replaced as 
soon as possible by the member of the 
service who ıs entitled to the promotiorf 
under the rules. Even under rule 39(a)(1) 
it 1s provided that if a person “does not 
have the necessary qualification, he shall 
be replaced as soon as possible by promo- 
ting a person possessing such qualification. 
Now, while these temporarily promoted 
persons were performing the functions 
of the Office of the Assistant Statistical 
Investigator the appellant and 76 other 
persons like him were appointed by the 
Public Service Commission. These appoint- 
ments were made in February, 1972. 
The fact ıs that these appointments 
“were for 77 vacancies out of the total 
number of vacancies and those vacancies 
were immediately filled up by these 
77 persons. Any appointment made there- 
after would be only in respect of vacan- 
cies which are available after these 77 
vacancies are excluded. Necessarily persons 
who are appointed after these persons 
are appointed will be junior to these 


persons who are appointed by direct 
recruitment. When these persons were 
appointed in February, 1972  fictionally 


77 of the vacancies must be taken to 
have been filled up. 

9. Undoubtedly rules under Article 309 of 
the Constitution of India can be made with 
retrospective effect. Making the rules 


retrospective in operation and making 
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appointments in accordance with such 
rules are two different things. The power 
to make rules is a legislative power 
and, therefore, can be exercised retrospec- 
tively. When in the light of such rules 
some appointments are being made with 
retrospective effect, it 1s purely an admi- 
nistrative act and such an administrative 
act, if ıt prejudicially affects vested 
rights of other Government employees 
then to that extent such admunistrative 
act will become unfair and arbitrary. 
It ıs this that has happened in the present 
case. When the rules were given retrospec- 
tive effect and a proviso was introduced 
to the effect that the qualification of 
possessing a degree with statistics, mathe- 
matics and economics shall not be insisted 
upon in the case of Supervisors and Junior 
Assistants who entered servfce ın the 
Department of Statistics prior to 15.11.68, 
that did not have the effect of enabling 
the State Governmentto make appointments 
retrospectively to the prejudice of those 
who were already appointed ın clear 
vacancies through the Public Service 
Commission. The effect of the amended 
rules and the introduction of the proviso 
was that those of the Junior Assistants 
and Supervisors who were promoted tempo- 
rarily by the order dated 4th September, 
1971 and who were not qualified originally 
merely became qualified for being consi- 
dered for appointment. Becoming qualified 
for being considered for appointment 
cannot be equated with getting a right 
to be appointed retrospectively with 
effect from the date on witich all the 
temporary appointments, were made. 
77 of the vacancies having been filled 
up by direét recruitment and those 77 
vacancies being the first available vacan- 
cies, any appointment made even in accor- 
dance with the rule would have effect 
only after 1.2.74. The Director of Statistics 
was, therefore, clearly not entitled to 
give seniority to the persons whose appoint- 
ments have been regularised so as to 
adversely affect the vested rights of 
the directly recruited persons who held 
the posts tn a substantive capacity. They 
could not have, therefore, become junior 
to those whose appointments were regula- 
rised merely because by way of temporary: 
arrangement they were appointed on 4th 
September, 1971, under rule 39{a) of the 
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General Rules. We are, therefore, of the 
considered view that the Director of Statis- 
tics was clearly in error in making the se- 
miority list relying upon the amended rules 
dated i4th October, 1978 so as to give the 
originally temporary appointed persons 
seniority over the directly recruited 
persons. Accordingly to this limited extent 
we quash the seniority lst and direct 
the State Government net to disturb 
seniority of the appellant and ihe other 
perss%> who have been appointed directly 
and the benetits of regularisation would 
be given to those persons only after 
the date of appointment of the mrectly 
recruiced Assistant Statistical Investiga- 


tors. The appeal ıs therefore allowed. 
The State Government will pay the costs 
of the appellant. (Rs.250/- Counsel's 
fee). . 

© 
B.S. TETEN Appeal allowed. 


IN THE HIGH COURT OF JUDICATURE 
AT MADRAS 


(Special Original Jurisdiction) 
Present:- G.Ramanujam, J. 


*Writ Petition No. 1806 of 1982. 
21st November, 1984. 


Mookan Ambalam 


Petitioner” 


Vo 
The Revenue Divisional! Offiter, Madurai 
and others Respondents 


Tamil Nadu Debt Relief Act (XXXI of 
1976) - Person claumıng benefits under 
that Act while Act XIII of 1980 was 
in force - -Claim sejected - Cannot be 
held entitled to benefit of Tamil Nadu 
Act XII of 1980 without its being 
the subject-matter of any claim. 


A person filed an application claiming 
relief under Tamil Nadu Act XXXI of 
1976 on the ground that he was an agricul- 
tural labourer entitled to the benefits 


of the Act. It was opposed and it was, 
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held that he was not 
labourer and he could not claim the bene- 
fits of Tami! Nadu’ Act XXXI of 1976.. 
On appeal, he was held Not entitled to 
the benefits of Tamil Nadu, Act XXXI 
of 1976 but that he was entitled to the 
benefits of Tamil Nadu Act XII of 1980 
even though ıt was not claimed. This 
order was cha!lenged, 


an agricultural 


Held:- The person's claim for benefits was 
only under Act XXXI of 1976 and at 
no stage, he claimed benefits under Act 
XH of 1980. If really he wanted the 
benefits under Act XIII of 1980, he couid 
have ~amended his original application 
Claiming benefit under Act XXXI of 
1976 or filed another application claiming 
benefit under that Act. As a matter 
of fact, the application claiming benefit 
under Act XXXI of 1976 had been filed 
On 14.5.1980 while the Act XII of 1980 
had come into force from 19.4.80. There- 


.iore, he was in a position to claim benefits 


under Act. XHI of 1980 even when he 
filed the application on 14.5.80 claiming 
benefits under Act XXXI of 1976. When 
he has not claimed specitically or otherwise 
any benefit under Act XII of 1980, the 
appelieteé authority ought not to have 
granted relef under Ac. XIE of 1989 
while holding that he was nov entitled 
to the-benefits under Act XXXI of 1976, 


The subject-matter of appeal was as 
regards the person's entitlement for 
the benefits under Act XXXI of 1976. 


His entitlement if any, under Act XIU 
of 1980 was not the subject-matter of 
appeal. [Para. 2] 


Petition under Article 226 of the Constitu- 
tion of India, praying that in the circum- 
stances stated therein, and in the affidavit 
filed therewith the High Court will be 
pleased to issue a writ of certiorari call- 
ing for the records comprised ın the 
proceedings of the first respondent, dated 
6.7.1981 in his Pa.Mu.No.AP/DR/A/8/81, 
and quash the said order of the first 
respondent, dated 6.7.1981. 


R. Muthu Kumaraswamy, for Petitioner. 
C.Chinnaswami, Addi. Govt. Pleader and 
N. Venugopala Nayagar, for Respondents. 


= 


it) 
The Court made the following 


ORDER:~ The petitioner ıs a credito: 
who had advanced certain sums of money 
to the third respondent on the mortgage 
of his property. The third respondent 
filed an application on 14.3.1980 before 
the second respondent claiming relef 
under Tamil Nadu Act 31 of 1976 on 
the ground that he ıs an = agricultura! 
labourer entitled to the benefits of that 
Act. The said application was opposed 
by the petitioner on the ground that 
the third respondent was not an agricultu- 
ral labourer and therefore, he cannot 
claim the benefits of Tami! Nadu Act 
31 of 1976. The contention was accepted 
by the second respondent who rejected 
the application on the ground tnat the 
third respondent being not an agricultural 
labourer, cannot claim the benefits of 
Tamil Nadu Act 31 of 1976. As, against 
the said order rejecting his application 
the third respondent filed ap appeal 
defore the first respondent. The, first 
respondent had upheld the order of the 
second respondent holding that the third 
respondent is not entitled to the benefits 
of Act 31 of 1976, he being neither a 
small farmer nor an agricultural labourer. 
He however proceeded to hold that never- 
theless, the third respondent 1s entitled 
to the benefits of Tamil Nadu Act 13 
of 1980 as his family income ıs less 
than Rs.4,800/- per year. The said order 
of the first respondent dated 6.7.1981 
zranting relief to the third respondent 
inder Act 13 of 1980 had been challenged 
n this writ petition on two substantial 
zrounds, namely (1) when the respondent 
vas Claimed the benefits only under Act 
31 of 1976 and his request having been 
‘ejected, the first respondent has no 
urisdiction to consider his claim for 
venefits under Act 13 of 1980 and @Q) 
hat in any event, the first respondent 
vad no material before him to hold that 
he family annual tncome of the third 
espondent was less than Rs.4,800/- espe- 
wally when the enquiry before the original 
\uthority, the second respondent was 
ot in relation to that question as the 
hird respondent never claimed to be under 
\ct 13 of 1980 and the income limit 
f Rs.4,800/- 1s material for the applica- 
ion of Act 13 of 1980.- 
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2. On a due consideration of the matter, 
I am of the view that both the contentions 
urged on behalf of the petitioner have 
to be accepted as tenabie. In this case, 
the order of the second respondent clearly 
Says that the petitioner applied for rehef 
under Tamil Nadu Act 31 of 1976 on 
the ground that he is an agricultural 
labourer. But the second respondent 
found trom the income certificate issued 
by the competent authority that the 
petitioner's principal means of livel.hood 
is not derived from agriculture or agricultu- 
ral lands but it represents nandicaped 
pension and his major son's monthly salary 
in a coir making factory. On this basis, 
the second respondent held that as the 
third respondent ts neither ae landless 
agricultural labourer nor a smali farmer 
as defined in section 3 of Act 31 of i976, 
he is nat entitled to claim the venefits’ 
under that Act. When the matter was 
aken up on appeal to the first respondent, 
the decision of the second respondent 
on the question as to whether the petitioner 
is entitled to the benefits of Act 31 
of 1976 has been upheld. But the first 
respondent holds that the third respondent 
is entitled to the benefits of Act 13 
of 1980 as his annual income ıs less 
than Rs.4,800/-. As already stated, the 
3rd respondent's claim for benefits was 
only under Tamil Nadu Act 31 of 1976| 
and at no stage, he claimed benefits 
under Act [3 of 1980. If really he wanted 
the benefits under Act 13 of 1980, the 
third respondent could have amenaed 
Ais original application claiming benefit 
under Act 31 gf 1976 or filing another 
application claiming benefit under that 
Act. As a matter of fact, the application 
filed before the second respondent seeking 
benefits under Act 31 of 1976 has been 
filed on 14.5.80 while the Act 13 of 
1980 has come into force from 19.4.1980. 
Therefore, he was in a position to claim 
benefits under Act 13 of 1980 even when 
he filed the application even on 14.5.1980 
claiming the benefits under Act 31 of 
1976. When the third respondent has not 
claimed specifically or otherwise any 
benefit under Act 13 of 1980, I do not see 
how the first respondent can sit in appeal 
against the order of the second respondent 
holding that the third respondent ıs not 
entitled to the Benefits under Act 31 of 
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1976 and granting relief under Act 13 
of 1980. It ıs significant to note that 
the subject matter of appeal before the 
first respondent was as regards the third 
respondent's entitlement for the benefits 
under Act 31 of 1976. His entitlement 
uf any, under Act 13 of 1980 was not 
the subject matter of appeal before the 
first respondent. Therefore, the first 
respondent cannot proceed to decide 
the question as to whether the petitioner 
is entitled. to the benefits under Act 
13 of 1980 or not in the appeal filed 
by him against the order passed by the 
second respondent holding that he 1s 
not entitled to the benefits under Act 
31 of 1976. Therefore, that portion of 
the orde® of the first respondent which 
declares that the third respondent ıs 
entitled to the benefits of Act 13 of 
1980 should be taken to be without’ jurisdic- 
tion and that portion of the order will 


stand quashed. The writ petition is ordered* 


accordingly. But there will be no order 
as to costs. 
B.S. Petition allowed. 


IN THE HIGH 
AT MADRAS 


COURT OF JUDICATURE 


` Present:- G.Ramanujam and M.A.Sathar 


Sayeed, Ju. 

*W.A.No. 42 of 1979. 10th January, 1985. 
The Management of Mount Mettur Pharma- 
ceuticals Ltd. Appellant* 


Ve 


The Presiding Officer, 
Court, Madras and others 


Il Addl. Labour 
Respondents 


Industrial Disputes Act (14 of 1947), 
section 25-F - Retrenchment of workmen 
- Reference to Labour Court - Finding 
that the action of the management was 
bona fide - Duty of the Labour Court 
in the circumstances - Mere infringement 
of section 25-F does not necessarily 
entail direction of reinstatement - Discre- 
tion to be exercised by directing suitable 
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compensation to be given. 


It 1s not the law that in every case of 
infringement of section 25-F of the Indus- 
trial Disputes Act, the award of reinstate- 
ment with back wages is a must by the 
Labour Court. In cases where the manage- 
ment 1s found to be justified in effecting 
retrenchment and its decision to effect 
retrenchment ıs not mala fide, the Labour 
Court will be exercising its discretion 
properly if a suitable compensation in 
lieu of reinstatement with back wages 
is ordered. In this case, the Labour Court 
has proceeded on the basis that since 
there is infringement of section 25-F, 
ıt should straightaway grant the relief 
of reinstatement with back wages, ignoring, 
the fact that discretion is left with the 
Labour Court either to direct reinstate- 
ment with back wages or to award compen- 
sation instead. Since the Labour Court 
has not directed its mind on this aspect 
as to the relief to be granted to the 
concerned four workmen, we set aside 
the order of the learned Judge and also 
the award passed by the Labour Court 
and direct the Labour Court to pass 
fresh orders fixing the suitable compensa- 


tion ıs leu of reinstatement for these 
four workmen. [Para. €? 
Case referred to: 

Coimbatore Pioneer, BMills v. Presiding 


Officer, Labour Court, (1979) 1 L.L.J. 41. 
Sanjay Mohan, for Appellant. 
Respondents not represented. 


The Judgment of the Court was deliverec 
by 


RAMANUJAM, J.- This appeal  filec 
by the Management of Mount Mettu 
Pharmaceuticals Ltd., Madras, 1s directec 
against the judgment of V.Ramaswami, J. 
upholding the award of the Labour Court 
dated 4th May, 1979 in I.-D.No.192 of 1977 


2. The appellant, in view of the recessioi 
towards the end of 1975 and the beginnin; 
of March, 1976 effected, reduction o 
labour and that resulted in the retrench 
ment of 15 of its workers. That gave ris 
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to a. reference to the Labour Court on 
the question of non-employment of the 
said 15 workmen and the said reference 
was taken on file in I.D.No.192 of 1977. 
. The claim petition filed before the Labour 
Court in the said reference by the workmen 
was to the effect that there had been 
a contravention of section 25-F of the 
Industrial Disputes Act in effecting retren- 
chment and that therefore, all of them 
should be reinstated in service with full 
back wages. The said claim was opposed 
by the appellant-management before 
the Labour Court on the ground that 
all the petitioners were casual employees, 
that the retrenchment was due to bona fide 
reasons of recession and non-availability 
. of work and that, therefore, the petitioners 
are not entitled to seek relief either 
on the basis of the infringement of section 


25-F or otherwise. The Labour Court, 
on a consideration of the rival cententions, 
held that the retrenchment effected 


by the management was bona fide and that 
out of the 15 workers who were casual, 
only four had put in a service of 240 
days within the 12 calendar months imme- 
diately prior to the date of retrenchment 
and that therefore, except claim Nos.6, 
11, 14 and 15, the rest are not entitled 
to any relief. Thus the Labour Court 
has proceeded on the basis that the retren- 
chment was justified and that though 
section 25-F has been violated the claı- 
mants, other than claimant Nos.6, il, 14 
and 15 are not entitied to any relief 
for violation of section 25-F for the 
reason that they have not worked for 
_240 days within the 12 calendar months 
- preceding the order of retrenchment 
so as to enable them to get the benefit 
of section 25-F. As regards the other 
four workmen who were found to have 
worked for more than 240 days in the 
12 calendar months preceding the order 
of retrenchment, the Labour Court held 
that for the infringement of section 
25-F, the order of retrenchment ’so far 
as they are concerned cannot be taken 
to be valid and hence they are entitled 
to be reinstated with full back wages. 


3. The sard order of the Labour Court 
was challenged by the management in 
W.P.No.2775 of 1978 and V.Ramaswaml, J., 
has upheld the award of the Labour Court 


granting to the four workmen who had 
put in a service of 240 days within 2 
calendar months immediately prior to 
the date of retrenchment the benefit 
of reinstatement with full back wages. 
It ıs the said order of the learned single 
Judge which ıs under challenge before 
US. 


4. The learned Counsel for the appellant- 
management puts forward two contentions. 
They are: (1) the Labour Court having 
held that the retrenchment ıs not mala fide 
but one which could be justified on the 
facts of this case, erred in directing 
the reinstatement with full back wages 
ignoring the petition which had been 
establishe@; by the evidences on record 
that the management ıs ın doldrums 
and is not in a position to provide work 
for tħe retrenched personriel, and (2) 
en the facts and circumstances of this 
case, the Labour Court is in error in 
awarding the relief of reinstatement 
with full back wages and that only an 
award of compensation is called for, 
in this case. Though the learned Counsel 
for the appellant contended that the 
finding of the Labour Court that the 
concerned four workmen have put in 
more than 240 days of service in the 
year preceding the order of retrenchment, 
he is not able to successfully challenge 
that finding in view of the fact that 
Ex.M-6 shows exactly the number of 
days worked by the employees for the 
period from the Ist’April’ of the preceding 
year to 3lst itarch of the succeeding 
year while the number of days worked 
in the year immediately preceding the 
date of retrenchment will have to be 
taken as ithe relevant factor for the 
purpose of applying section 25-F. In this 
case, two statements have been filed 
to show the number of days worked by 
the 15 workmen, one by the management 
which ıs for the period from Ist April 
of the preceding year ending with the 
end of March of the succeeding year, 
and the other by the workmen showing- 
exactly the number of days~ worked by 
them in the year preceding 26th February, 
1976 which 1s the date of retrenchment. 
The Labour Court seems to have accepted 
the statement given by the workmen 
as it gives the number of days worked 


` 
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in the relevant year. The learned Counsel 
for the appellant would say that Ex. M-38 


havıng been accepted by the Labour 
Court itself, ıt cannot ignore Ex.M-8 
for the determination of the number 


of days worked by the workmen during 
the relevant period. It ıs no doubt true 
that Ex.M-8 has been accepted as genuine 
by the Labour Court and that is, taken 
as the basis for its finding that the ma- 
nagement is not in a position to give 
sufficient work to the workmen and there- 
fore, there was justification for effecting 
retrenchment. As already stated, Ex.M-8 
does not give the number of days worked 
by the concerned workmen during the 
relevant period, that is, from lst March, 
1975 to 28th February, 1976. It ıs for 
that reason® that the Labour Court has 
not referred to Ex.M-8 for the purpose 
of determining the question as to how 


many days the workmen had been employed, 


on by the management during the one 
year period prior to the date of retrench- 
ment. In this view of the matter, we 
are not in a position to disagree with 
the finding of the Labour Court that 
four out of the 15 workmen have worked 
for more than 240 days during the relevant 
pericd. 


5. The Labour Court has also found specifi- 
cally that though there was justification 
for retrenchment, the retrenchment 
has not been effected following the proce- 
dure in section 25-F and therefore the 
persons wh8 have put ın 240 days of 
service in the relevant period are entitled 
to claim relief “on the basis of the infringe- 
ment of section 25-F; The leasned Counsel 
for the appellant ıs nor in a position 
to challenge the finding of the Labour 
Court that there has been a violation 
of section 25-F in this case. We have 
to therefore proceed on the basis that 
there is, in fact, a violation of section 
25-F while retrenching all the 15 workmen. 


6. The question which remains for conside- 
ration ıs as to whether the four workmen 
who are found to have put in 240 days 
of service in the relevant period are 
entitled to claim retrenchment with 
full back wages as has been directed 
by the Labour Court. The learned Counsel 


e for the appellant contends- that since the 
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company is not in a sound financial condi- 
tion and that it ıs also not possible to 
provide work for these workmen conti- 
nuousty, the Labour Court should not 
have awarded the relief by way of rein- 


statement with full back wages, but 
instead it should have awarded some 
compensation for the concerned four 


workmen who are only casual employees. 
In support of this submission, tne learned 
Counsel refers to) the decision of this 
Court in Coimbatore Pioneer B Mills v. 
Presiding Officer, Labour Court, (1979) | 
L.L.J. 41, wherein a Division Bench of 
this Court has clearly ruled that in a 
case where to the satisfaction of the 


Court it ıs established that there was 
need and necessity for retrenchment 
in the industry and the management 


for valid and legal reasons decided to 
retrench, the Labour Court would have 
to consider whether it will be just and 
reasonable to order reinstatement while 
if gives a finding that section 25-F has 
not been complied with and that ıt cannot 
be said that the Labour Court has no 
option except te order reinstatement 
with back wages in all cases of non-com- 
pliance with section 25-F, even in a 
case where the Labour Court finds that 
there was need for retrenchment and 
that the retrenchment was bona fide. The 
Court further held that in cases where there 
is need for retrenchment and the manage- 
ment have acted bona fidein effecting 
retrenchment non-comphance with section 
25-F will give the Labour Court a discre- 
tion either to order reinstatement or 
payment of compensation in lieu of rein- 
statement, depending on the facts and 
circumstances of each case.~In this case, 
the question 1s whether the Labour Court 
considered the facts and circumstances 
of this case while ordering reinstatement 
with full back wages. As a matter of 
fact, the Labour Court in its award has 
specifically held that the retrenchment 
effected by the management was justified 
and it is not mala fide and it ıs only on 
that basis the claims made by the other 
workmen were dismissed. Having come to 
the conclusion that there has been an 
infringement of section 25-F by the ma- 
nagement in the process of effecting 
retrenchment, the Labour Court straight- 
way proceeded to award the relief of 
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reinstatement with full back wages without workmen, we set aside the order of the 


exertising its discretion either to direct learned Judge and also the award passed 
reinstatement with full back wages or by the Labour Court and direct the Labour 


direct payment of compensation in leu Court to pass fresh orders fixing suitable 
of reinstatement. According to the learned compensation ın lheu of reinstatement 


Counsel for the appellant, ın this case for these four workmen. 

since the company 15 In doldrums and : 

it is not in a position to provide work 7, The writ appeal is allowed accordingly. 

for the labour, ıt has resorted to retrench- There will be no order as to costs. 

ment and that retrenchment has been 

found by the Labour Court to be bona fide. 

In such cases, to direct reinstatement R.S, 

with back wages would virtually drive 

the management to close its undertaking 

because of the additional (sic) burden cau- 

sed by giving effect to the judgment 

of the Labour Court directing reinstatement 

with full back wages. On the materials, IN THE HiGH COURT OF JUDICATURE 

the Labour Court itself found that the AT MADRAS ° 

affected workmen are casual workers 

dnd the management is not in a position Presenz- G. Ramanujam and N. A. Satkar 

to provide work for the retrenched person- Sayeĝd, JJ. 

nel. In the face of such finding, to direct ” 

the management to reinstate the concerned *Writ Appeal Nos. 188 to 190/83. 

workmen with back wages cannot be 22nd January, 1985. 

taken to be just and reasonable, In cases 

there the Labour Court specifically The State of Tamil Nadu, represented 

finds that the retrenchment effected by the Commissioner and Secretary. 

by the management ıs justified and not Home BGepartment, Madras-9 and another 

mala fide, the Labour Court should Appellants” 

exercise discretion and pass, instead i 

of directing reinstatement with back v. 

wages, an award directing a just amount 

of compensation in lieu of reinstaterrent. N.F. Veeraraghavan and athers Respondents 

As already stated, ıt ıs not the law that 

n every case of infrirgement of section Fundamental Rules, Rule 56 (@d) - Petitio- 

25-F, the award of reinstatement with ner employed in Police Servite - Adverse 

ack wages is a must by the Labour remarks made m confidential sheet - 

Court. in cases where the management Cempulsory retirement of the petitioner 

las found to be justified in effecting retren- ordered - Grder based on the confidential 

ichment and its decision to effect retrench- sheet - Order cannot legally be sustained. 

ment 1s not mala fide, the Labour Court 

will be exercising its discretion properly Adverse remarks had been made against 

f a suitable compensation in heu 'of the respondent, Deputy Superintendent 

reinstatement with beck wages ts ordered. of Police in respect of his services on 

in this case, the Labour Court has procee- 31.12.1976 for the pesiod ending 30.9.1976, , 

ded on the basis that since there is ın- and again On 10.9.1977 for the period 

lfringement ef section 25-F ıt should strai- ending, 31.3.1977. Appeals for the expunc- 

| chtway grant the relief oi reinstatement tion of the remarks were rejected. On 

with back wages, ignoring the fact that the basis of the remarks the respondent 

discretion is left with the Labour Court was on 13.10.1977 compulsory retired 

either to direct reinstatement with back from service. Subsequently on 24.5.1978 

wages or to award compensation instead. the respondent was declared to have 

Since the Labour Court has not directed satisfactory completed his probation 

its mind on this aspect as to the relief as Deputy Superintendent. Writ Petitions 

to be granted to the concerned four filed in these circumstances by the respon- ° 
e 
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dent against his retirement was allowed. 
On appeal, 


Held:- In this case, the first respondent 
_completed 25 years of qualifying service 
in 1973 and that is not in dispute. No 
review was undertaken on the basis of 
completion of 25 years of ~ qualifying 
service. He has completed 50 years of 
age on 8.1.1977 and as per paragraph 
4 of the concerned Government Order 
his case should have been sent up for 
review before Ist July, 1975. However, 
the first respondent's case was referred 
to the Review Committee some tıme 
later ın January, 1977. Therefore there 
is a clear violation of the time-limit 
prescribed in the said Government Order 
which has ‘Seen held to be mandatory. 
That the reference ıs, belated has been 
admitted ın the supplemental 


se Sea 
affidavit and the only stand taken therein, 


by the appellants is that the belated 
reference of the first respondent's case 
for review will not vitiate the ultimate 
order passed by the first appellant compul- 
sorily retiring him, as the recommendations 
of the Review Committee are only advisory 
in nature. Such a contention that the 
belated review will not vitiate the order 
of compulsory retirement cannot be accep- 
ted. Hence the order of compulsory retire- 
ment passed against the first respondent 
cannot legally be sustained in view of 
the decision of the Full Bench of this 


Court in 1984 Writ Law Reporter 1. 
In this viéw, the ultimate conclusion 
of the learned single Judge that the 


order of compulsory retirement ıs illegal 
and 1s not valid has to be upheld but 
on a different ground. The result 1s that 
Writ Appeal No.189 of 1983 has to be 
dismissed and it ıs dismissed accordingly. 
There will be no order as to costs. [Para. 4] 


Case referred to:- œ 


P.A. Manickam v. Govt. of Tamil Nadu, 
(1984) Lab. I.C. 1685 : (1984) Writ Law 
Reporter i. 


Appeals under clause 15 of the Letters 

Patent against the Order of Mr.Justice 

Sathiadev, dated 24.1.1983 and made 

in the exercise of the Special Original 

* Jurisdiction of the High Court in Writ 
2 
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Petition Nos. 3990, 3991 and 3992/78 
presented under Article 226 of the Consti- 
tution of India to issue writs of 1) certiorari 
calling for the records in R.C.No.686/CBI/ 
77 dated 10.5.77 and in R.C.No.1853/CB-1/ 
76 dated 21.12.1976 respectively from 
the 2nd respondent and quash the same 
as invalid, Wlegal and ab initio void ‘and 
as made against the principles of natural 
justice and award costs of the petition 
Qn W.P.No.3990 of 1978 & 3992/78) and 
2) certiorarified mandamus tie for 
the records on the file of the Ist respon- 
dent in Memo No.SC/5048/10/77 dated 
20.7.78 confirming G.O.Ms.No.2755, Home, 
dated 13.10.1977 made under F.R.Rule 
56d) of the Fundamental Rules of the 
Tamil Nadu Government and quash the 
same and consequently direct the Ist 
respondent to permit the petitioner to 
continue ın service as on 13.10.1977 
and award, costs of the petition (in W.P. 
No.3991/78) respectively. 


C: Chinnaswami, Special Government Plea- 
der, for Appellants. 
K.V. Padmanabha Rao, 


for Respondents. 


The Judgment of the Court was delivered 
by 


RAMANUJAM, J.:- These writ appeals 
filed by the State are directed against 
the common judgment of Sathiadev, 
J., dated 24th January, 1983 in W.P.Nos. 
3990, 3991 and 3992 of 1978 holding 
that the order of compulsory retirement 
passed under rule 56(d) of the Fundamental 
Rules is invalid in law and that the adverse 
remarks made in his confidential sheet 
by the second respondent cannot properly 
form the basis for the order compulsorily 
retiring him from service. 

2. The circumstances under which the 
said three writ petitions came to be 
filed may briefly be stated. The first 
respondent in these appeals joined the 
police service as a Sub-Inspector in 1948. 
He was elevated to the post of Inspector 
in the year 1964, Later in the year 1974 
he was promoted as Deputy Superintendent 
of Police. In the usual course he was . 
posted as Deputy Superintendent of Police, 
Uthamapalayam. While serving at Uthama- 


a 
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palayam, an adverse remark had been 
made on 21.12.1976 for the period ending 
30.9.1976 by the second respondent in 
these writ appeals who was the Deputy 
Inspector General of Police, Madurai 
Range, under whose jurisdiction the first 
respondent was working.« When the said 
adverse remarks were communicated 
to the first respondent, he filed an appeal 
to the second appellant, namely, Inspector 
General of Police, and sought for expunc- 
tion of the said remarks. But the said 
appeal has been rejected. An over adverse 
remark was made by the second respondent 
on 10.5.1977 for the period ending 31.3.77. 
As against this adverse remark, the first 
respondent again filed an appeal seeking 
the expunction; but the said appeal was 
also rejected by the second appellant. 
Based on the said two adverse remarks, 
the first appellant has passed an order 
dated 13.10.1977 compulsorily — retiring 
the first respondent from service under 
rule 56 (d). After the said order of compul= 
sory retirement had been passed, on 
24.5.1978 the first respondent ‘was dec- 
lared, to have satisfactorily completed 
the probation as Deputy Superintendent 
of Police. It ıs in these circumstances 
the first respondent chose- to file the 
above three writ petitions. W.P.No.3990 
of 1978 has been filed for quashing the 
adverse remark dated 10.5.1977 and W.P. 
No.3992 1s for quashing the adverse remark 
dated 21.12.1976 and W.P.No.3991 of 
1978 is for the issue of a writ of 
certiorarified mandamus to quash the order 
of compulsory retirement dated 20.7.1978 
and for a direction to continue him in 
service as and from 13.10.1977. The 
substantial contentions urged by the 
first respondent in the writ petitions 
are as follows: (Q) that the second respon- 
dent had no _ justification for making 
such adverse remarks ın question and 
(1) that the adverse remarks have no 
factual basis and that in any event the 
said adverse remarks cannot form the 
basis for an order of compulsory retirement 
under rule 56 {d). Subsequently by filing 
an additional affidavit the first respondent 
questioned the order of compulsory retire- 
ment on the ground that the order of 
compulsory retirement having been passed 
on a belated review of his case, the 
same should be held to be invalid. The 


/ 
437 
above contentions of the first respondent 


were met by the appellants contending 
that the second respondent as a superior 


and who ıs empowered to make entriés 


in the confidential files had made ‘the 
entries in the course of carrying out 
his duties and therefore they are entitled 
to be given due weight and that the 
appeals filed against the said adverse 
remarks having been rejected by the 
second respondent, the first respondent 
cannot now question the action taken 
by the first appellant to compulsorily 
retire him from service based on the 
said remarks. As regards the complaint 
of the first respondent that the reference 
to Review Committee ıs belated and 
therefore the review should be held to 
be bad, the supplemental counter-affidavit 
filed on behalf of the appellants proceeds 
on tbe basis that the belated review 
by the Review Committee cannot be 
a bar for compulsorily retiring a Govern- 
ment servant and that the orders passed 
by the Review Committee are only recom- 
mendatory in nature’ and that therefore 
the belated review by the Review Commit- 
tee could not by itself have the effect 
of vitiating the order of compulsory 
retirement passed by the Government 
in exercise of the power vested with 
them as per the decision of this Court in 
V. B.Manavarajan v. State of Tamil Nadu, 
W.P.No.4523 of 1980. After considering 
these rival contentions, Sathiadev, J., 
has held that the adverse remarks have 
no factual basis and therefore’ they cannot 
form the basis for the order of compulsory 
retirement against the first respondent. 
The learnef Judge has not, however, 
gone into the question as to whether 
the review was in time and whether the 
belated review, if any, could vitiate 
the order of compulsory retirement. 
As regards the prayers sought for in 
the two writ petitidhs directed against 
two sets of adverse remarks; the learned 
Judge directed the Appellate Authority, 
the second appellant, to dispose of the 
appeal filed by the first respondent for 
expunction of the remarks afresh after 
giving an opportunity to the first respon- 
dent to put forward his objections as 
regards the additional material that 
was brought in in the report of the second 
respondent with reference to the appeal 
© 
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filed by the first respondent. Writ Appeals 
Nos. 188 and 190 of 1983 have been 
filed by the State against the order of 


the single Judge remitting the appeal 
filed by the first respondent seeking 
expunction of adverse remarks. Having 


regard to the fact that the learned single 
Judge has merely directed a fresh disposal 
of the appeals filed by the first respondent 
against the adverse remarks, there is 
considerable justification for the learned 
Judge to direct a fresh disposal of those 
appeals in view of the fact that the 
seccnd respondent has brought in new 
materials in his remarks sent to the 
second appellant, we do not think that 
eny interference ıs cailed for with the 
order of the learned Judge on this aspect 
of the case. Hence, W.A.Nos.l88 and 190 
of 1933 are dismissed. 


3. Coming to W.A.No.189 of 198 which 
is directed against the order of the learneY 
single Judge quashing the order of compul- 
sory retirement, as we have already 
said the learned Judge has held that 
the adverse remarks not being based 
on any factual maternal, no order of 
compuisory retirement could be passed 
on these adverse remarks. Though the 
learned Government Pleacer very vehe- 
mently contends that the learnea Judge 
has acted as if he were the Appellate 
Authority over the decision of the first 
appellant to compulsorily retire the first 
respondent from service and the Court 
having no guch appellate power, the order 
in the writ petition could not be sustained 
in law, we deel that it is unnecessary 
to go into that question as the writ petition 
has to be ailowed on the other ground 
raised by the first respondent. As already 
Stated one cf the contentions urged by 
the first respondent ın the additional 
affidavit filed by him ts that there has 
been a belated review of his case by 
the Review Committee and the recommen- 
dations made on such a review cannot 
legally be sustained. This point has been 
countered by the appellants on the ground 
that merely because the review ts belated, 
the recommendations made by the Review 
Committee and the ultimate order passed 
by the Government based on the recommen- 
dations of the Review Committee cannot 
be said to be vitiated in any manner and 
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the counter affidavit filed by the appellants 
relied on a decision of this Cotrt ın 
V.B. Manavarajan v. State of Tamil Nadu, 
W.P.No. 4523 of 1980. The stand taken 
by the appellants that merely on the 
basis that the review ıs belated the order 
of compulsory retirement cannot be said 
to be vitiated is no longer tenable in 
view of the decision of the Full Bench 
of this Court in P.A. Manickam v. Govern- 
ment of Tamil Nadu, (1984) Writ Law 
Reporter 1 : (1984) Lab. I.C. 1085. The 
Full Bench in that case has held that 
the time-limit prescribed for making 
a review in G.O.Ms.No.761, Pulic Gervi- 
ces~A) Department, dated 19.3.1973 1s 
mandatory and :f the review ıs not under- 
taken before the time-limit prescribed 
In the said Government Order, the review 
should be taken to be invalid. The said 
Government Order contains the fotiowing 
provisions as paragraph 4. 


e "4. The Government also direct that 
cases coming up for retirement during 
the first half year of any year shall 
be sent up for review before the Ist 
July of the previous year. The case 
of persons who are due for review ın 
the second half of any year shall be 
sent hefore the lst January of the year." 


Construing thre said provisions, the Full 
Bench has held that it ıs mandatory that 
the review should be undertaken within 
the time-limit prescribed ın the said 
paragraph and if it is not done within 
the time -prescribed therein, ıt should 
be presumed “that no grounds are made 
out for compulsory retirement. The reason- 
ing of the Full Bench ıs as followss- 


'The question that arises for considera- 
tion In such circumstances is as to 
what is the effect of not referring 
the matter to the review committee 
six months before the officer attained 
the age of 50 years ‘or completed 25 
years of service. Since there is a direc- 
tion to all the Heads of Departments 
to submit their proposals with recommen- 
dation asking for a certain officer 
to be retired from service to the adminis- 
trative department in the secretariat 
six months before the date of review 
and the secretariat in turn to place the 


{~ 
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proppsal before the review committee 
in accordance with the instructions 
for their consideration, there ts a duty 
cast on all the Heads of Departments 
and the Departments of the Secretariat 
to consider every one of the cases 
of persons who are due for review in 
accordance with the instructions, and 
in such circumstances, ıt shall be presu- 
med that if an officer's name had not 
been sent up to the review committee, 
the Heads of Departments and the 
Government considered that there were 
no grounds for sending up the proposal 
to the review committee ın respect 
of that officer. We cannot presume 
that a Head of Department had not 
done his duty. In fact we are directed 
to assume by law that official action 
shall be deemed to have been done 
unless the contrary is proved. We are 
therefore of opinion that if an officer's 
namé who is due to attain the age 
of 50 years or has completed 25 years 
of service had not been sent to the 
review committee, it shall be presumed 
that there were no grounds for sending 
his name for consideration for compulsory 
retirement and that ıt ıs in those circum- 
stances, the competent authority had 
not referred the matter to the review 
committee." 


&. In this case, the first respondent comple- 
tea 25 years of qualifying service in 1973 
and that is not in dispute. No review 
was undertaken on the basis of completion 
vf 25 years of qualifying service. He 
has completed 50 years of age on 8.1.1977 
and as per paragraph 4 of the Government 
Order referred to above, his case should 
have been sent up for review before 
Ist July, 1976. However, the first respon- 
dent's case was referred to the Review 
Committee some time late m January, 
1977. Therefore there ıs a clear violation 
of the time-limit prescribed in the said 
Government Order which has been held 
to be mandatory by the Full Bench. That 
the reference ts belated has been admitted 
in the supplemental counter affidavit 
and the only stand taken therein by the 
appellants is that the belated reference 
of the first respondent's case for review 
will not vitiate the ultimate order passed 
by the first appellant compulsorily retiring 
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him, as the recommendations of the 
Review Committee are only advisory 


In nature. Such a contention that the 
belated review will not vitiate the order 
of compulsory retirement cannot be accep- 
ted in view of the Full Bench decision 
referred to above. Hence the order of 
compulsory retirement passed against 
the first respondent cannot legally be 
sustained in view of the decision of the 
Full Bench of this Court. In this view, 
the ultimate , conclusion of the learned 
single Judge that the order of compulsory 
retirement ıs legal and is not valid has 
to be upheld but on a different ground. 
The result ıs, Writ Appeal No.189 of 
1983 has to be dismissed and it ıs dismis- 
sed accordingly. There will be no order 
as to costs. g 


R.S. Appeals dismissed. 


IN THE HIGH COURT OF JUDICATURE 
AT MADRAS 
Present:- S. Mohan and T.Sathiadeyv, JJ. 
*W.A.Nos. 561 and 562 of 1983 etc. 
18th April, 1984. 
C.Y. Raman Petitioner* 
Ve m 
The Management of Bank of India, Regional 
Office, Southern Region, represented 
by the Ass® General Manager, Madras 
and another Respondents 


(A) Tamil Nadu Shops and Establishments 
Act (36 of 1947), section 2 (3), (6) - 
‘Establishment! and 'Commercial' - Defini- 
tion of. ° 


(B) Tamil Nadu Shops and Establishments 
Act (36 of 1947), sections 4 (1) (c) and 41 - 
Applicability of Act to Nationalised Banks 
and to the State Bank of India. 


(C) Banking Companies Act (Acquisition 
and Transfer of Undertaking) Act (5 of 
1970) and State Bank of India Act (23 of 
1955).. 
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(D) Constitution of India (1950), Arti- 
cle 12 - "Control of Central Government" - 
Meaning of - Nattonalised Banks whether 
would constitute "establishments". 

(E) Words and Phrases - "Control" and 
"Under". 


Held: The Shops Act will not apply to 
Nationalised Banks and to the State Bank of 
India. It cannot be gainsaid that the 
principle applicable to the determination 


of "an authority" under Article 12 of 
the Constitution of India, can bodily 
be imported ın deciding the meaning 


of ‘establishment, under the Government’. 
However, the line of reasoning, namely, 
the theory of deep and pervasive control 
must prevail to find out whether the 
statutory corporations are under the 
Central Government or functioning indepen- 
dently. It is not correct to state that 
the control of Government of India relates 
only to matters of policy as adumbrated 
under section 8 of Central Act V of 1970. 


The difference in language between Article 
12 of the Constitution which says ‘an 
authority under the control of the Govern- 
ment! and section 4 (1) (c) of Shops Act 
which says an establishment ‘under the 
Government of India’ cannot be lost 
sight of. Therefore, ıt becomes imperative 
to ascertain the meaning of the word 
'under'. [Para. 70] 


If the Nationalised Bank 1s subject to 
the authority or control of the Government 
of India, which 1s the meaning of the 
word 'under' as seen above, the principle 
of deep and pervasive confrol may be 
applied in considering section 4 (1) ©) 
of the Shops Act. [Para 74] 


The legislative intention with regard 
to the word 'under' will have to be gathe- 
red from the language and also from 
the context. It cannot but be interpreted 
as subject to the ‘authority’, ‘rule’ or 
‘control'. The control of the Government 
of India over the Nationalised Banks 
1s enormous and therefore we have no 
hesitation in agreeing with the learned 
single Judge. (Para # 
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2nd Respondent ın 


The Government Pleader, for Respondents. 
Tie Order of the Court was made by 


MOHAN, J«a- An important question 
arising in this batch of cases ıs, whether 
the Tamil Nadu Shops and Establishments 
Act, 1947 hereinafter referred to as 
the Shops Act) ıs applicable to the Nationa- 
lised Banks and to the State Bank of 
India. 

2. We would first note the facts relating 


44} 


to W.A.Nos. 561 and 562 of 1983. They 
arise out of W.P.Nos.2013 and 2014 of 
1979. W.P.No.2013 of 1979 is for mandamus 
to direct the first respondent to dispose 
of the preliminary objection raised by 
the Management of Bank of India, Regional 
Office, Southern Region, represented 
by the Assistant General Manager, Madras, 
in regard to the maintainability of T.S.E. 
Case No. 49 of 1975 on the file of the 
Additional Commissioner for Workmen's 
Compensation, Il, Madras, in the appeal 
preferred by the employee, C.V.Raman 
under section 41 of the Act. W.P.No.2014 
of 1979 is for prohibition to prohibit 
the Additional Commissioner from procee- 
ding to take up for disposal T.S.E.Case 
No.49 of 1975. oa 


3. The employee, C.V.Raman, the appellant 
in WeA.Nos. 561 and 562 of 1983, was 
evorking in the Bank of India. His services 
came to be terminated by the said Bank 
by. an order, dated 17th April, 1975. 
For the purpose of the issue involved 
in these appeals, Jt 18 not necessary to 
go into the circumstances leading to 
the dismissal. However, it ıs sufficient 
to state that the said dismissal was by 
way of disciplinary action for certain 
charges against him. The dismissal order 
was preceded by a domestic’ enquiry. 


4. Aggrieved by the dismissal, he preferred 
an appeal under section 41 (2) of the 
Shops Act. That appeal was aken up on 
file and numbered as T.S.E.No.49 of 
1975 on the file of Additional Commissio- 
ner for Workmen's Compensation, Il, 
Madras. On receipt of the appeal memo, 
the. Management of Bank of India ın 
its written statement raised a preliminary 
objection that the appeal itself was not 
maintainable, since the provisions of 
the Shops Act were inapplicable to the 


Bank, which is an establishment under 
the Central Government. Therefore, 
by reasor of section 4 (1) (€) of the 


Shops Act, tt was exempt from the purview 
of the said Act. It was contended that 
since the matter went to the root of 
jurisdiction, it could be taken as a prelimi- 
nary issue and decided before the merits 
of the appeal were gone into. By an 
order dated 7th April, 1979, the Additional 
Commissioner for Workmen's Compegsation, 


a | 
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refused to pass an order on the preliminary 
objection. He directed that the appeal 
would be heard both on the preliminary 
objection and on merits. Accordingly, he 
posted the appeal on 19th May, 1979. 
It was at that stage, the above two writ 
petitions were filed. 


5. In the affidavit filed in support of 
the writ petitions, the only point that 
was raised, was that in view of section 
4 (1) €) of the Shops Act, the Bank would 
fall outside the purview of the Act. 
Section 2 (3) of the Act defines 'commer- 
cial establishment' as including a Bank. 
Section 2 (6) defines ‘establishment! 
among other things ‘commercial establish- 
ment’. As the Bank ıs an establishment 
under the Central Government by virtue 
of section 4 (1) (c) of the Shops Act, 
it would fall completely outside the Act. 
No employee of the Bank can have recourse 
to the appellate authority constituted 
under section 51 of the Act. It was submit- 
ted that this contention was fully supported 
by the provisions of the Banking Companies 
(Acquisition of Undertakings) Act, 1970 
in and by which several Banks were natio- 
nalised including the Bank of India, the 
first respondent in the above appeals. 
The employee contended that the Bank 
of India was not an establishment under 
the Government of India and therefore, 
the appellate authority constituted under 
section 4l of the Shops Act will have 
every jurisdiction to try the appeal. 
The matter came up before our learned 
brother, Ramanujam, J. The learned 
Judge, on an analysis of the provisions 
of the Shops Act and on going through 
the important provisions of Banking Com- 
panies (Acquisition of Undertakings) 
Act, 1970 hereinafter referred to as 
the Nationalisation Act, came to the 
conclusion that the Bank of India was 
an establishment under the Government 
of India, and therefore section 4 (I)¢€) 
of the Shops Act would apply, which 
means the Bank will fall out of the purview 
of the Shops Act. The learned Judge 
was of the view that whatever considera- 
tions applied in determining whether 
the Bank ıs an ‘authority' within the 
meaning of Article 12 of the Constitution 
India, those considerations ought to 
oly In deciding whether an establishment 
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1s one under the Government of India or 
not. He relied principally on Sukhdev 
Singh v. Bhagatram Sardar Singh Raghu- 
vanshi, (1975) 1! Lab.L.J. 399 (1975) 1 
S.C.C. 421 : (1975) Lab.I.C. 881 : ALR. 
1975 S.C. 1331. The learned Judge was 
of the view that the ruling of this Court 
reported in Madras State Electricity 
Board v. Commissioner of Labour, (1960) 2 
L.L.J. 357 and Madras State Electricity 
Board v. Commissioner of Labour, (1961) 1 
L.L.J. 297 : (1961) 1 M.L.J. 247 3 74 L.W. 
175 and Narayanaswamt v. Krishnamurthr. 
(1958) 1 M.L.J. 367 : A.LR. 1958 Mad. 343, 
cannot be said to lay down the correct 
law after the decision of the Supreme 
Court in Sukhdev Singh's case, (1975) Lab. 
ILC. 881 : (1975) 1 S.C.C. 421 : ALR. 1975 
S.C. 1331. On an analysis of the decision 
of the Supreme Court, the learned Judge 
held that two propositions would clearly 
emerge:- ° 
"(1) A statutory corporation, such as 
the Bank, whose peculiar features can 
be gathered from the Nationalisation 
Act, can be taken to be owned by the 
Central Government or at any rate 
it would be an ‘agency’ or ‘instrumenta- 
lity' of the Central Government. 


(2) Even if the statutory Corporation 
belongs to the Central Government 
or it 1s owned by the Central Govern- 
ment, or ıt ıs an agency or instrumenta- 
lity of the Central Government, still 


having regard to its separate legal 
Status, having a legal personality of 
its own with power to acquire, hold 
and dispose of properties, the theory 


of separate 
to acquire, 


legal enquiry with power 
hold and dispose of the 


property of a statutory corporation 
is relevant only for the purpose of 
determining whether thé assets and 


hhabilities of the Corporation can be 
taken to be the assets and liabilities 
of the Government." 

the 


Thus, the allowed 


writ petition. 


learned Judge 


6. The petitioner in W.P.No.1550 of {981 
is the State Bank of India, Madras. It 
is aggrieved by the order of the Commis- 
sioner of Labour, Madras, dated 14th 
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February, 1981. The respondents in W.P.No. 
1550 sof 1981, filed an application under 
section 51 of Shops Act. In that applica- 
tion, the Commissioner of Labour was 
requested to render a decision that all 
the provisions of Tami! Nadu Shops and 
Establishments Act of 1947 would apply 
to them as persons employed in the State 
Bank of India. It was also urged that 
the exemption granted by the Government 
of Tamil Nadu to persons holding position 
of Management in G.O.Ms.No.512, Labour, 
dated 19th April, 1970 would not apply 


to them. Fach one of the respondents 
filed separate applications praying for 
the same relief. Therefore, they came 


to be dealt with together. 


7- A preliminary objection was raised 
on behalf of the writ petitioner that 
the State Bank of India would fall under 
the exemption clause contained under 
section 4 (1) () of the Shops* Act and 
therefore, the Act would not apply to 
the State Bank of India. Another objection 
was raised that the work of the respondents 
herein involved travelling and therefore, 
Chapter Ii of the said Act, which deals 
with hours of work, holdings and payment 
of overtime wages would not apply to 
them. On the second of the objections, 
the Commissioner held that the respondents 
herein were not persons, whose rank 
involved travelling, as the travelling, 
from one place to another occasionally 
and under the specific orders of the 
employer to do work outside the branch, 
would not convert an office job into 
one that involves travelling. On the first 
of the objections, namely, the applicability 
of section 4 (1) (c) of the Shops Act 
to State Bank of india, after analysis 
of the relevant provisions of the Act, 
and on a reference to relevant case law, 
he rejected the contention that the State 
Bank would fall under section 4 (1) ©) 
of the Shops Act. In the result, he held 
that all the provisions of the Tamu! Nadu 
Shops and Establishments Act, 1947 would 
apply to the respondents herein, who 
belonged to the Junior Management cadre 
of the State Bank of India and they are 
not occupying the posts of Branch Manager 
or field officers. It ts under these circum- 
stances, that the writ petition has come to 
be preferred for certiorari to quash the 
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order of the Labour Commissioner, Madras. 


8 W.P.No.11029 of 1981:- The State Bank 
of India is the petitioner herein. This 
writ petition 1s against the order of 
the Deputy Commissioner of Labour Il, 
Madras. The respondent started his carreer 
as a clerk in the Imperial Bank of India 
way back in 1955. By dint 
work, he rose to the position of an Officer 


Grade II m 1965. When he was Branch 
Manager at Tirupattur (Ramanathapuram 
District) ıt was brought to the notice 


of the writ petitioner Bank that during 
his tenure as Field Officer ın Sattur 
branch and also as Branch Manager at 
Tirupattur branch, he committed various 
acts of misconduct, which are prejudicial 
to the interests of the Bank. œ 


9. By a charge sheet dated 24th November, 
1978, ®sixteen charges were levelled. 
He submitted his explanation. His explana- 
tion was found not satisfactory. Hence 
the Bank decided to hold an enquiry 
Into the charges against the second respon- 
dent. The Enquiry Officer gave his findings, 
dated 9th April, 1979 holding that the 
charges were proved. The Puisciplinary 
Authority considered the findings of the 
Enquiry Officer and imposed the penalty 
of removal from service. He passed the 
orders on !0th September, 1979 removing 
him from service. 


10. Against the said order of removal, he 
preferred an appeal on [2th October, 1979 
to the Members of the Local Board of 
the Bank., At its meeting Held on 22nd 
November, 1%79, the Local Board of 
the Bank considered the appeal. It resolved 
that there was no justification to interfere 
with the findings recorded and the punish- 
ment imposed by the Disciplinary Authority. 
Accordingly the appeal was dismissed. 
Thereupon, he preferred an appeal under 
section 4! (2) of the Tamil Nadu Shops 
and Establishments Act. That was numbered 
as T.S.E.Case No.60 of 1979. It was 
urged that in view of the exemption 
clause contained under section 4 (1) 
C} of the Act, the provisions of the 
Shops Act would be inapplicable and 
therefore, the appeal was incompetent. 
The appeal of the second respondent 
was allowed by the order, 14th July, 1981. 


of his hard ' 


Kok 
Hence,:the present writ petition. =| 


11. W.B.No. 9563 of 1983:- Here ‘again, 1t 
is State Bank of India that ıs the petitio- 
ner. The facts are as under: The second 
respondent was working as Assistant 
Security Officer in the, petitioner bank. 
During June, 1971 and October, 1971, 


. he was stated to have committed certain 


serious irregularities, in the matter of 
claiming expenses, alleged to have been 
incurred on account of the visit of V.J.Ps. 
Therefore by a chargesheet ‘dated 4th 
December, 1972, 15 charges were levelled 
against him. The second respondent was 
governed by the State Bank of India 
(Officers and Accountants) Service “Rules. 
Though under the Service Rules applicable 
to him, an > enquiry was not contemplated 
having regard to the facts, the Bank 
decided to hold a full-fledged. enquiry. 
Accordingly a domestic enquiry was 
held. The Enquiry Officer gave his findings, 


holding that all the charges,- except a 
portion of one charge, were proved. 
After the receipt of the finding, the 


second respondent was asked to appear 
before the Chief General Manager for 
a personal hearing. After this, by letter 
dated [2th May, 1976, the second respon- 
dent was informed that ıt was proposed 
to inflict the punishment of dismissal. 
He was called upon to show cause why 
the said punishment should not be inflicted. 
He made a representation on 15th June, 
1976. After considering hıs representa- 
tion, the Local Board of the writ petitioner 
Bank at its meeting held on 7th July, 
1976, dismissed him from Bank = service. 
Aggrieved by that order, he © preferred 
an appeal under section 41 (2) of the 
Shops Act. The said appeal was numbered 
as T.S.E.No.4 of 1979. Though, originally 
the matter was heard by Deputy Commis- 
sioner, Labour I], he did not pass any 
orders. Subsequently the first respondent 
was notified as the Appellate Authority 
and the appeal of tie second respondent 
came to be transferred to the first respon- 
dent. In the course of hearing before 
him, ıt was urged that the petitioner bank 
is an establishment under the Central 
Government. Therefore, by virtue of 
section 4 (1) (c) of the Tamil Nadu Shops 
and Establishments Act, the said Act 


“would not apply to the second respondent. 
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The further objection- faised was that 
the second *respondent was holdmg a 
position of Management and governed 


by service rules and therefore he could 
not inyoke the provisions of the = said 
Act. On a consideration of the matter, 
the first respondent overruled both the 
objections and set astde the order of 
the petitioner bank by its order dated 
lith August, 1983. It ıs to quash the 
same that this writ petition has come tc 
be preferred. 


12. W.A.No. 1730 of 1984:- In this > case, 
the Central Bank of India, Madras ıs 
the petitioner. The writ petition 1s filed 
to quash the order passed ın T.S.E.No.23 
of 1983, setting aside the order of dismissal 
„assed by the writ petitioner against 
the second respondent by way of punitive 
action. Here again the jurisdictional 
issue and the applicability of section 
4 (1) -€)eof the Shops Act to the writ 
epetitioner bank ıs involved. Whatever 
decision 1% rendered in W.A.Nos. 561 
and. 562 of 1983 will squarely govern 
this case since this 1s one of the Nationa- 
lised Banks unlike the State Bank of 
India. Therefore, ıt ıs not necessary to 
go into the details relating to the facts. 


13. Mr. N.G.R. Prasad, learned Counsel 
appearing for the appellant in W.A.Nos.561 
and 565 of 1933, C.V.Raman an employee 
of Bank of India, submits as under: After 
referring to section 4 (1) (c) to the Shops 


Act, ıt ıs urged that the meaning of 
commercial establishment came to be 
decided in Madras State Electricity 


Board v. Commissioner of Labour, (1961) 1 
L.L.J. 297 : (1961) 1 M.L.J. 247. In that 
case, the question arose whether the 
electricity department of the then Madras 
Electricity Board would fall under the 
definition of ‘establishment under the 
Government’. The Court found that there 
was no direct relationship of master 
and servant between employees of those 
departments and the Electricity Board. 
To the same effect ıs the ruling reported ın 
Madras State Electricity Board v. Commis- 
stoner of Labour, (1961) 1 L.L.J. 297 : 
(1961) 1 M.L.J. 247. In the Canara Bank v. 
The Appellate Authority, (1981) 2 L.L.J. 
189 : (1981) Lab.I.c. 1043 : (1981) K.L.T. 
413 : 59 F.J.R. 92, the Kerala High Court 
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considered the question whether the Workmen, Karnataka 'P.F. Employees 
Canara Bank and Bank of India--two Union v. Addl. Industrial Tribunal and ano- 
nationalised Banks, were establishments ther, (1983) 2 L.L.J. 108 : (1983) Lab.I.C. 
under the Central Government and as 1523, it was held that the activity of 


such would be exempt from the provisions 
of the Kerala Shops and Establishments 
Act, 1960. Under section 3 (1) (c) ın 
that case, it was held, the control of 
the Government over the National Banks 


is limited only to matters of policy. 
The Corporation, as a separate legal 
entity, ış entitled to acquire, hold and 


_ dispose of property. It is liable to income- 


tax. The expression ‘establishment’ used 
in section 3 cannot be equated with the 
undertaking. These Banks have their 


own staff pattern, their own conditions 
of service not connected with the Govern- 


ment or the services rules of the Govern- . 


ment and are not establishments under 
the Central Government. The learned 
Counsel places strong reliance on this 
ruling and contends that the „failure on 
the part of the learned single Judge 
to apply this ruling to the facts of this 
case has resulted in a wrong, decision. 


14. The next case relied on by the appellant 
is Corporation of’ City of Nagpur v. G.S. 
Narayanan Ayyar and another, (1977) 2 
L.L.J. 189. That case arose under Bombay 
Shops and Establishments Act. It was 
held that the Bank of Baroda, which 
was a Nationalised Bank was not exempt 
from the provisions of the Shops and 
Establishments Act as being an establish- 
ment of the Central Government. That 
learned Counsel next cites the ruling 
ın C.R.P.No.2632 of 1979. The decision 
in that case was rendered by one of 
us. It was held that the property belonging 
to anationalised bank cannot be equated 
to the holdings of the Government of 
India. 


15. As to what is the meaning of 'Govern- 
ment Company! can be gathered from 
the ruling of the Supreme Court in Western 
Coalfields Ltd. v. Special Area Develop- 
ment Authority, (1982) 2 S.C.J. 1 : (1982) 1 
S.C.C. 125 : ALR. 1982 S.C. 697. In the 
light of that case, certainly the Nattonali- 
sed Bank ıs not a Government Company. 


16. In a case which arose before the 
Karnataka High Court which 1s reported in 


the Provident Fund Organisation Is essen- 
tially non-Governmental. If that were 
the position with regard to an organisa- 
tion, the case of the Nationalised Bank 
could be no better. 


17. In Ramana Dayaram Shetti v. Interna- 
tional? Airport Authority of India and 
others, (1979) 3 S.C.C. 489 : (1979) 2 L.L.J. 
217: A.J.R. 1979 S.C. 1628, the Supreme 
Court explained the meaning of ‘agency' 
or ‘instrumentality' for the purpose of 
Article 12 of the Constitution of India. 
Therefore, 1f those cases are applied, 
certainly the nationalised Banks cannot 
be held to be either ‘agency® or ‘instru- 
mentality’. 


e 
18 In Btharilal v. ` Roshanlal Dobray, 
(1984) 1 S.C.C. 551 : ALR. 1984 S.C. 385, 
the Supreme Court held that the U.P. 
Education Committee was held to be 
an alter-ego, having regard to the control 
exercised by the Central Government. 
But here the position 1s entirely different. 
By a reading of Article 12 of the Constitu- 
tion of India, ıt ıs clear that it makes 
reference to other authorities. It has 
no reference to institutions like the present 
bank. 


19. The learned Counsel for the appellant 
draws „our attention to sections 3 (4) 
and 4 of the Nationalisatiofi Act. Both 
read together, according to him, would 
clearly -establish the indisputable fact 
that the N&tionalised Bank ıs an institu- 
tion, having a separate entity. He also 
draws our attention to sections 7 and l] 
of this Act and he contends that the 
fact that the Banking company 1s assess- 


able to income-tax under section Il, 
is a point in favowr of the employee 
to hold that the exemption provisions 


of the Shops Act, would not apply. The 
learned Judge, according to the learned 
Counsel for the appellant, erred in applying 
these cases to decide the meaning of 
an '‘authority' under Article 12 of the 
Constitution of India to an ‘establishment 
under the Government of India'. Certainly, 
it cannot be contended that any Nationa- 


Ll6 
lised Bank ıs an authority subordinate 
to the Government of India. Otherwise, 


its power as a legal institution and as 
a legal person to acquire, hold and to 
dispose of property ıs rendered nugatory. 


20. Mr. M.R.Narayanaswamı, learned 
Counsel appearıng for the Bank contends 
that the approacn to this important legal 
“question must be tn the following manner. 
Section 2 (3) of the Shops Act defines 
‘commercial establishment’. In that ıs 
included 'a bank'. Section 2 (5) defines 
‘establishment’ as such. This Act ıs of 
the year 1947. Before that there was 
only the Reserve Bank of India. That 
was later on taken over by the Government. 
It was only by the Reserve Bank Transfer 


to Public Ownership Act (Central Act 
62 of 1948% which came into force on 
lst January, 1949, the Government of 
India started exercising control e over 
other banks. [t 1s under this background, 
that the exemption clause contained 
under section 4&4 has to be examined. 


Section 4 (1), clauses (1) and (b) exempt 
individuals, while section 4 (1) ©) exempts 
the establishments under the Government. 
Iin other words, the establishment as 
such is exempt, which ts found to be 
under the Government of India. Once 
the institution, as a whole is exempt, 
ıt 1s irrelevant to find out whether there 
exists a relationship of master and servant 
between the Government of Inam and 
the Employees of the Bank. Therefore, 
the crucial test to be applied is whether 
the Nattonalssed Bank 1s 'an establishment’ 
under the Government of India. To establish 
this propositioh, he would mainly rely 
on the provisions of the Nastionalisation 
Act. The learned Counsel for the Banks 
invites our attention to section 2 (), 
which defines the corresponding provisions. 
Under section 3, the meaning of 'vesting' 
is dealt with. No doubt, section 3 (4) 
of the Act states a 'Nationalised Bank! 'the 
body corporate’. That cannot _belittle 
a Nationalised Bank being under the 
Central Government. The vesting takes 
place under section 4. Under section 
7, the location of the Head Office and 
the management must be as per ihe 
directions of the Central Government. 
Under section 8, the Banks are to be 
prided by the Central Government. Under 
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section 10 (7), the profits of the banks 
are to be kept by the Central Government. 
Under section 10 (7), the profits of the 
banks are to be transferred to Centrai 
Government. Section 14 lays down that 
a custodian of a bank 1s a public servant 
within the meaning of the Indian Penal 
Code. Then again, there is a scheme 
framed under section 9 of this Act. That 
also lays down the measure of contro! 
by the Central Government over those 
banks. In Sukhdev Singh v.  Bhagathan, 
(1975) 1 S.C.C. 421 : (1975) Lab.LC. 88i : 
A.U.R. 1975 S.C. 1331, the Supreme Court 
formulated the test for holding the Life 
Insurance Corporation of India, the Or} 
and Natural Gas Commission as authority. 
The learned Counsel would draw our 
attention to the judgrnent of Justice 
Mathew in paragraph 109 and the judgment 
of Chief Justice Ray in paragraphs 39, 
44 and 50. In paragraph 50 of the judgment, 
according „to him, the Life Insurance 
Corporation of India was held to be an 
authority within Article 12 of the Constitu- 
tion of India. A close analysis of the 
Life Insurance Act of 1956 and the Natio- 
nalisation Act of 1970, leaves no room 
for doubt that the Nationalised Bank 
is an establishment under the Government 
of India. It ıs important to note, according 
to the learned Counsel, paragraph 67 
of the said judgment where ıt has been 
laid down that the employees of these 
Corporations or Commissions were not 
the employees of the Union or the State. 
They could not be elevated to that status 
and therefore, Article 311 was held inappli- 
cable to them. Those tests, to hold the 
institutions like the Life Insurance Corpora- 
tion of India as an authority under Article 
12 of the Constitution of India, should 
equally apply to Nationalised Banks, 
in view of the great similarity between 
Life Insurance Corporation of India Act 
and the Nattonalisation Act. The learned 


single Judge was right in approaching 
the issue involved in this case ın that 
way. 


21. The same line of reasoning was adopted 
by the Supreme Court ın Som Prakash v. 
Union of India, (1981) 1 S§.C.J. 458 : 
(1981) 1 Lab.L.J. 79 : ALR. 1981 S.C. 212. 
Likewise in Ajay Hosia v. Khalid Mujib, 
(1981) 1 L.L.J. 103 : ALR. 1981 S.C. 487,- 
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it was held that even a Society registered 
under the Societies Registration Act 
was an authority under Article 12 of 
the Constitution of India. At page 493, 
the test tobe adopted was stated as 
followss- 


"The true owner 1s the State, the real 
operator is the State and the effective 
controllerate is the State and accounta- 
bility for its actions to the community 
and the Parliament is of the State." 


Those decisions are not only sound, but 
are relevant to the case on hand. 


22. In Warehousing Corpn. v. Tyagi, 
(1970) 1 S.C.J. 790 : (1970) 2 S.C.R. 250 : 
(1970) 1 L.L.J. 32 : AIR. 1970 S.C. 1244, 
the Agricultural Produce (Development 
and Warehousing) Corporation, when 
it dismissed an employee without following 
the procedure laid down in its Regulation 
16 (3), ıt was held that noe declaration 
to enforce a contract of personal service 
will normally be granted. The remedy 
of such a person would be to file a suit 
for damages. If, therefore, according 
to him, a Nationalised Bank falls outside 
the purview of this Act, no appeal could 
be entertained by the authority constituted 
under section 14 of the Shops Act. 


23. In Rajasthan State Electricity Board, 
Jaipur v. Mohanlal and others, (1968) | 
S.C.J. 461 : (1968) 1 L.L.J. 257 : ALR. 
1967 S.C. 1857, the Rajasthan Electricity 
Board was held to be an authority under 
Article 12 of the Constitution of India. In 
Dayaram Shetty v. The International Air- 
port Authority of India, (1979) 2 L.L.J. 
217 : A.I.R. 1979 S.C. 1628, in paragraph 
13, at page 1638, how the Government 
could act through its agencies has been 
explained. The same _ principle should 
be applicable to the facts of this case. 
That case also explatned in the case in 
H.E.M.Union v. State of Bihar, (1969) 2 
L.L.J. 549 3 ALR. 1970 S.C. 82, in para- 
graph 29 of its judgment. The question 
in that case was whether the words ‘under 
the authority' could mean 'pursuant to 
the authority', Therefore whether the 
Heavy Engineering Corporation Ltd., 
can be said to be carrying on the business 
to the authority of the Central Govern- 
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ment. The answer to this question was 
'no' because the Corporation was carrying 
on business by virtue of the authority 
derived from its Memorandum of Articles 
of Association and not by reason of 
any authority granted by the Central 
Government. The learned Counsel states 
that having regard to these decisions,. 
there could be an establishment under 
the control of the Government, even 
though ıt ıs a statutory Corporation. 
He states further that the tests applied 
to decide an authority under Article 
12 have also been applied to Nationalised 
Bank as seen from the decision in Lachman 
Dass Agarwal v. The Punjab National Pank, 
(1978) 52 F.J.R. 306 : 80 P.L.R. 72 : 
(1978) Lab.I.C. 423, with regard to Punjab 
Nationalised Bank. There the scope of 
section 1! of the Nat:onalisation Act 
has also been discussed in paragraph 
d0 at page 428. He also draws our attention 
to the other cases reported in Sukudev 
Ratiulal Patel v. Chairman, Bank of Baroda 


and another, (1977) 2 L.L.J. 409 and 
Miss P.S.Geetha v. The Central Bank 
of Bombay, (1978) WLab.I.C. 1271. ‘He 


refers to the Third New Webster's Dictionary 
and Shorter Oxford English Dictionary 
In regard to the word 'under'. 


24. In H.M.T.W.S. Union v. Hindustan 
Machme Tools Ltd.,(1982) 1 L.L.J. 178, 
the words ‘under the contro! of Government 
of India', -came up for discussion under 
the Industrial Establishmentg (National 
Festival and other Holidays) Act. According 
to him section 11 (c) of the Andhra Pradesh 
Factories Act corresponds to section 
4 (1)@) of the Shops Act and the ratio 
of the judgment would therefore apply. 
The learned Counsel for the appellant, 
after providing us with the corresponding 
provisions of the Shops and Establishments 
Act of the various States, submits that in 
Corporation of City of *Nagpur v. G.S.Nara- 
yana Ayyar and others, (1977) 2 L.L.J. 189, 
the wording of section 4 of the Bombay 
Shops and Establishments Act has been 
dealt with. There ıs a vital distinction 
between the word 'of' and 'under' Central 
Government. Therefore, that decision 
cannot be of any use. 


25. The sheet anchor of the appellant's 
argument proceeds from the decision in 
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Canara Bank and others v. Appellate 
Authority, (1981) 2 L.L.J. 189 : (1981) 


K.L.T. 413. That case bristles with incor- 
rectness. When the word ‘establishment' 
has been defined under the Kerala Shops 
and Establishments Act there ıs nothing 
to go to the dictionary meaning. In para- 
. graph 7 of that judgment, the word ‘under’ 
has been read as 'of'. In fact, there ıs 
an earlier Full Bench judgment of the 
very same High Court as seen from Jacob v. 


State Bank of Travancore, (1972) K.L.T. 
914 : (1973) R.C.J. 168 : AIR. 1973 
Ker. 51 (F.B.), where, under section 3 


of Kerala Land Reforms Act, the meaning 
of ‘Corporation owned or controlled by 
the State, came to be laid down holding 
that the State Bank of Travancore, is 
a corporatfon owned or controlled by 
the State. This Full Bench judgment 
has not been noted at all in this guling. 


26. The learned Counsel for the appellant 
Invites our attention to Bernard Sche- 
wartz's ‘Legal Control of Government' 
1972 Edn. pages 39 and 40, as to Nationali- 
sation. He also cites a passage in Wade's 
Administrative Law, page 139 dealing 
with public Corporation. He refers to 
Black's Law Dictionary, V Edn. at page 
924, wherein the word ‘nationalisation’ 
is dealt with as against the word 'de- 
nationalisation’ at page 320. The learned 
single Judge was correct in his approach 
with regard to the appreciation of the 
Full Bench | of the Kerala High Court. 


27. In Btharilal,v. Roshanlal, (1984) 1 §.C.C. 
2531 : ALR. 1984 S.C. 385, having regard 
to the control exercised bythe Central 
Government, the U.P. Education Committee 
was held to be alter-ego. This case does 
not help in deciding the matter to issue. 


28. No doubt, in Madras State Electricity 
Board v. Commissioner of Labour, (1960) 2 
L.L.J. 357, ıt was the clerical department 
of the Industries undertaking, namely, 
the Madras Electricity Board, which 
is included under section 2 (12) (i) of 
the Shops Act. Whether that would be 
exempt under section 4 (1) (c) was the 
point to be considered. Therefore, ıt 
was not the entire establishment as such, 
which came up for consideration. That 


decision does not apply to the facts of 
2 
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the present case. Therefore, the theory 
of master 'and servant relationship existing 
between the Government and the emplo- 
yees, need not detain us. 


29. Originally, Banking Companies were 
governed by Part X-A of the Companies 
Act, 1930. In`1949, the Banking Regulation 
Act was enacted. Therefore Part X-A 
was repeated. Under the Banking Regulation 
Act, the Reserve Bank exercised severa! 
controls. By Nationalisation Act (Central 
Act V of 1970), 1f a change was brought 
about in the structure of the Bank itself, 
can ıt still be satd that Shops Act, 1947 
would apply? This should be the approach. 
Therefore it ıs futile on the part of the 
appellant to contend that the Government 
has control over the Nationalised Banks. 


30. Mr.N.G.R. Prasad, learned Counsel 
for the appellant submits that section 
¢ (1) (c) when it talks of an establishment 
under the Gevernment, it must be construed 
as an equal to a department of the Govern- 
ment. It must be utterly dependent on 
government of India in the matter on 
the day to day administration. An establish- 
ment ‘under the Government' ıs different 
from an establishment ‘under the control 
of Government.' He requests us to note 
the distinctive phraseology used in Article 
12 and Article 58 (2) of the Constitution 
of India, and it ıs the same interpretation 
that was placed in Narayanaswami v. Krish- 
namurthy, (1958) 1 M.L.J. 367 : ALR. 
1958 Mad. 343. That was followed ın 
Krishna Prasad v. Union of India, (1960) 2 
L.L.J. 326 : A.LR. 1960 Cal. 264 and 
Madras State Electricity Board v. Commis- 


stoner of Labour, (1961) 1 L.L.J. 297 : 
(1961) 1 M.L.J. 247. All these cases 
held that ‘under the Government! means 


‘a department of the Government'. Those 
decisions should be applied to these cases. 
Strong reliance ıs placed on the decision in 
Narayanaswami v. Krishnamurthi, (1958) 1 
M.L.J. 367 : A.I.R. 1958 Mad. 343, particu- 
larly the passage occurring from paragraph 
29 onwards. As a matter of fact, the 
ruling in Narayanaswami v. Krishnamurthi, 
(1958) 1 M.L.J. 367 : A.LR. 1958 Mad. 343 
was noted ın Manohar v. Marotrao, (1979) 2 
S.C.J. 119 : (1979) 4 .S.C.C. 93 : (1979) 
S.L.J. 403 : A.J.R. 1979 S.C. 1084. The 
learned Counsel also cites Seervai's Consti- 


s 


It] . Raman v. Management of Bank of India (Mohan, J.) 449 


- 
tution of India, 3rd Edn., Volume I, page 
224, paragraphs 7.82 and also Seervai's 
Constitution of India, It Edn., Volume 2, 
page 1155. He also draws our attention 
to the corresponding provisions of the 
Shops and Establishments Act ın the 
various States, like Kerala, Karnataka, 
Andhra Pradesh, Madhya Pradesh, Punyab 
and Bombay. The _ specific mention of 
Reserve Bank ın section 4(1)(C) ıs a relevant 
point, accordujg to the appellant's Counsel. 
If really tne intention was to exempt 
the banking establishments from the 
purview of the Act, there 1s no justifica- 
tion for mentioning the Reserve Bank 
of India alone. 


31. Further citations on behalf of the 
appellant are Warehousing Corpn. v. Tyagi, 
(1970) 1 L.L.J. 32 : ALR. 1970 S.C. 1244, 
particularly paragraph 8; H.E.M. Union v. 
State of Bihar, (1969) 2 L.L.J. 549 : 
A.L.R. 1970 S.C. 82, paragraph 4 at page 
85; Gurushanthappa ~v. Abdul Khuddas, 
(1969) 2 S.C.J. 343 : A..R. 1969 S.C. 744, 
at page 749, paragraph 10. After citing 
the decision ın Motisingh v.  Bhivvadai, 
A.I.R. 1968 Bom. 370 at page 374, para- 
graph 15, ıt ıs urged that the word 'under' 
means 'subordinate to the Government’. 
It ıs this interpretation which has to 
þe placed in this case. So construed, 
it cannot be held that the Nationalised 


Banks are subordinates of the Government,. 


having regard to the fact that there 
is no absolute control over their day 
to day affairs. 


32. Acting under the power conferred by 
Central Act V of 1970, the Indian Overseas 
Bank has framed ‘Discipline and Appeal 
Regulations’. They do not provide for 
an appeal to Central Government. That 
is one of the tests laid down in Bihari 
Lat v. Roshan Lal, (1984) 1 S.C.C. 551 : 
A.J.R. 1984 S.C. 385. The failure to provide 
for such an appeal to Central Government 
Is again a point tn his favour. 


33. Mr. M.R.Narayanaswami, learned 
Counsel for the State Bank of India, 
petitioner in other writ petitions, draws 
our attention to the following important 
provisions of the State Bank of India 
Act of 1965. 

Sec. 3 ‘Establishment of the State Bank; 


M.1..7. 57 


"ection 4 particularly the proviso 
dealing with authorised capital; 


Section 6 dealing with transfer of 
assets and liabılıtıes from Imperial 
Bank to the State Bank." 


~N 
` 


It 1s also stated therein that all the shares 
in the capital of the Imperial Bank shall 
be transferred to and vested with the 
Reserve Bank. 


"Section 10(1) deals with transferability 
of shares." 


However, in sub-section (2) it 1s clearly 
stated:- 


"Nothing in sub-section (LP shall entitle 
the Reserve Pank to sell its shares 
in the State Bank if ıt results in reducing 
the shares of the Reserve Bank to less 
than 55% of the issued capital." 


Section 16 (1) states, the Central Office 
of the State Bank shall be at Bombay. 


Section 16 (2) talks of the Bank having 
local head offices in Bombay, Calcutta 
and Madras. 


Section 18 according to the learned Counsel 
1S an important section,. which has a 
bearing. That section states as follows:- 


“Section 18 (1):- In the discharge of 
its functions, the State? Bank shall 
be guided by such directions in matters 
and policies involving public interest 
as the *Central Government may ın 
consultation with the Governor of the 
Reserve Bank and the Chairman to 
it. 


(2) All directions given by the Central 
Government shale be given’ through 
the Reserve Bank. If any question arises, 
whether the direction relates to a matter 
of policy of public interest, the decision 
of the Central Government is final." 


34. This shows the nature of appeal. 
Section 19 deals with the composition 
of Central Board; the power of appointment 
of Directors undér- clauses (a), (b), (c-ay 
and (c-b); nn contemplates directs 
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from various sources. All these Directors 
are appointed only by Central Government. 
ta this connection, it ıs worthwhile to 
note Part XA of the Banking Regulation 
Act, 1949. 


‘Section 20 talks of the term of office 

_of the Chairman. That is to be fixed 
by the Central Government. Sub-section 
(1-A) deals with termination of office 
by Central Government. Section 21 
in clause (c) deals with the nomination 
ef six members of a Local Board by 
Central Government. Section 24 deals 
with removal from office of Directors 
by the Central Government. Section 
25 states even casual vacancies are 
to be filled by Centra! Government. 
Section 27° (2) deals with 'Salary of 
Chairman." 


© 
Here again it is the Central Government 
which determines the same. Likewise 
section 29 (2) deals with the fıxation 
of salary of the Vice Chairman. 


Chapter VI of the Act concerns with 
the business of the State Bank of India. 
Under section 35, ıt ıs stated thus:s- 
State Bank may acquire the business 
of other Banks with the sanction of 


the Central’ Government." 


Under section 37, it is stated thuss- 
\ © 
"Reserve Fund; State Bank shall establish 
a reserve fund consisting of the «amount 
neld in the reserve fund of the Imperial 
Bank transferred to the State Bank 
and such further sums as may be 
transferred to it by State Bank out 
of its annual nett profits before declaring 
a dividend." 
35. Sections 40, 49 and 50 also are rele- 
vant. These various provisions suggest 
immense or extensive control by the 
Central Government. The learned Counsel 
cites the decision ın Ramaiah v. State Bank 
of India, (1963) 2 L.L.J. 304 : ALR. 
1964 Mad. 335, in this connection and 
also the-decision in Som Prakash v. Union 
of India, (1981) | Lab.L.J. 79 : A.J.R. 1981 
SC. 212. yi 3 
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36. In BS.Minhas v. India Statistical 
Institute, (1984) Lab.I.C. 15 : (1983) 4 
S.C.C. 582 : (1984) 1 S.L.J. 217 : (1984) 1 
L.L.Jg. 67 : AIR. 1984 S.C. 363, when the 
supreme Court heid that the ‘Statistical 
Institute of India was an ‘authority' under 
Article 12 of the Constitution in paragraph 
20 of its judgment at page 369 had applied 
the test of deep and pervasive control 
of Government of India. It is that test, 
which will be important. If, therefore, 
on an analysis, the Court comes to the 
conclusion there 1s a deep and pervasive 
control by Government of india over 
the State Bank, certainly the Bank would 
clann exemption under section 4 (1) (c) 
of the Shops Act. 


37. Mr. Gopinath learned Counsel, appearing 
for the second respondent, submits that 
the inclusion of 'bank' under section 
2 ©) of he Shops and Establishments 
Agt, is significant. Section 42 of the Re- 
serve Bank eof india Act gives power 
to the said Bank to exercise control 
over the banks. The Reserve Bank of 
india 1s a Government Bank. If the argu- 
ment of the  petitioner-State Bank of 
India 1s accepted, all banks will go out 
of the Shops and Establishments Act. 
Such an interpretation ıs not warranted 
at all in this case. 


38. State Bank ‘of India is a body corporate. 
Its shares are freely transferable. Arnong 
the Board of Directors, one of them 
can be from public. On a reading of 
the entire State Bank of India Act, 1955, 
it is clear that except for a capital struc- 
ture and a policy control by Government, 
there ıs no other control. The learned 
Counsel draws our attention to the decision 
reported in Sukhdev's case, (1975) i 
S.C.C. 421 : (1975) Lab.I.C. 881 : ALR. 
1975 S.C. 1331, 

39. It has been held in R.D. Shetty v. The 
International Airport Authority, (1979) 2 
L.L.J. 217 : ALR. 1979 S.C. 1628, that 
financial assistance is one of the tests. 
That test is helpful to the instant case. 
He also cites the decision in U.P. Warehou- 
sing Corporation v. Vijayanarain, (1980) 1 
L.L.J. 222 : (1980) S.L.J. 204 : (1980) 3 
S.C.C. 459 : A.I.R. 1980 S.C. 840 and 
‚contends that the interpretation placed 


r 


1) 


by the petitioner cannot be accepted. 


40. According to the learned Counsel 
for the second respondent in W.P¿No,11029 
of 1981, unless the control by the Govern- 
ent of India is. full and complete, it 
is not possible to say that the Stat 
Bank of India 1s under the control of 
Government. In law, 1f there 15 accountab:- 
ity even to one shareholder, it would 
mean that the Bank ıs not under the 
control of the eka ta To suppert 
this argument. ne makes a reference 
to Ramaiya's Company Law, page 257, 
naragrach 35.38, HH really the Directors 
ae in fiduciary capacity sharehciders, 
their appointments by Government are 
immaterial. In this connection, the learned 
Counsel referred to Ramaiya's Company 
Law--Commientary on section 291 of 
Companies Act fat page 622 of the latest 
edition). 

&i. Mr. A.Ramachandran, learned Counsel 
for the contesting respondents in W.P.No. 
1550 of 1981, states that the, existence 
of master and servant relationship, which 
is one of the important tests to be adopted 
in the case has been correctly held to 
be applicable in Madras State Electricity 
Board v. Commissioner of Labour, (1960) 2 
LeLeJo 357. If really, section 4 (1) ©) 
of the Shops Act, when it was amended, 
omitted railways, and retained Reserve 
Bank of India, that 1s a-matter for conside- 
ration. Then again, the Government of 
Tamil Nadu itself granted exemption 
on the assumption that the Act is applica- 
ble. Therefore, ıf the Act has been so 
understood, there is no justification to 
hold to the contrary. This apart, section 
& (1) ©) of the Shops Act neither uses 
the word ‘instrumentality’ nor 


&2. Part IV of the Constitution, when 
it talks of ‘State’ it means 'sovereign 
power’. The Government of India has 
no ownership of the State Bank of India. 
It ss thus argued that the State Bank 
of India will not fall within the purview 
of exemption under -section 4 (1) ©) 
of the Shops Act. 


43. In reply Mr. M.R.Narayanaswam, 
learned Ccunsel for the State Bank of 
India, again draws our attention to the 
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decision in Pillai v. Indian Institute of 
Technology, (1964) 2 L.L.J. 311 at 316 and 
also to Ramaiah v. State Bank of Indie, 
(1968) 2 L.L.J. 424. On the strength 
of these two cases, it could be held that 
there could be an employment im a public 
Corporation. Such an employment would 
be ‘public employment’ not being governed 
by Article 311 of the Constitution. In 
such a case, an endeavour must be mate 
te find out the proper and apprepriate 
meaning of the word 'under' and apply 
to the situation. The word ‘under’ is 
not defined under the Shops Act. The 
word ‘under' occurring in section s {Hie} 
of the Shops Act must be construed inf 
such a way as to be harmonious with 
other provisions of the Act. 


o 
4%. The reasoning which compels the 
Nationalised Banks to hold that they 
are @nder the Government of India, must 
ebe applied to the State Bank as well. 
In regard to the State Bark the degree 
of control could be less. Yet, there is 
subSiantiai control though there is some 
autonomy. The election cases do not 
have any bearings in determining the 
word ‘under! since the status of the esta- 
blishment alone was in question in those 


45. We will consider the pesition of (1) 
the Naticnalised Bank and-() the State 
Bank of India, in the light of section 
4 (1) ©) of the Shops Act. For that purpose, 
it 1s necessary to provide the legal back- 
drop. The Tami! Nadu Shops and Establish- 
ments Act as stated above, briefly referred 
to as the Shops Act, was enacted in 
the year 1947, It is an Act to provide 
for the regulation of conditions of work 
in the shops, commercial shops, restaurants, 
theatres and other shops and for certain 
other purposes. Though the Weekly Holidays 
Act of 1942, Central Act 18 of 1962, 
had been brought into force in this State 
rom ist January, 1947, ıt was Iimited 
in scope, in ‘that it provided only for 
the grant of holidays and did not contain 
provisions for various other matters, 
such as, hours work, payment of wages, 
health and safety. Therefore, a comprehen- 
sive measure was considered necessary to 
regulate these matters on the lines of simi- 
lar enactments in force in other States.: 


La 


- 
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46. The meaning of 'Commercial establish- 
ment' can be gathered from section 2 
(3). That reads as followss- 


2 (3). ‘Commercial establishment’ means 
an establishment which ıs not a shop, 
but, which carries on the business of 
advertising, commission, forwarding 
or commercial agency, or which ıs 
a clerical department of a factory 
or industrial undertaking which 1s an 
Insurance Company, joint stock company, 
bank, broker's office or exchange and 
includes such other establishment as 
the State Government may by notification 
declare to be commercial establishment 
for the purpose of this Act." 


It requires carefully to be noted that 
the Bank ıs also included under the defini- 
tion. Therefore, normally any Bank gould 
fall under this Act, 
carried on by the Bank. 


47. The word '‘establishment' has been 
defined under section 2 (6) of the Act. 
That ıs as followss- 


"2 6) 'establishment' means a shop, 
commercial establishment, theatre 
or any place of public amusement or 
entertainment and includes each establish- 
ment as the Government may, by notifi- 
cation, declare to be an establishment 
for the purposes of this Act." 


48. The exetnption clause, which ıs vital 
is contained under section 4 (1)..Clause (c) 


ıs relevant. That 1S extracted e below:- 
© 


"4 (1) Nothing contained ın this Act 
shall apply to (@@)......D).sso.. 
(c) establishments under the Central 


and State Governments, local authorities, 
the Reserve Bank eof India, the Federal 
Railway authority, a railway admunistra- 
tion operating a federal railway, and 
cantonment authorities;" 


Two striking features of this exemption 
clause are:- 


"(1) The specific mention of the Reserve 

Bank of India; and 

(2) the omission of the words 'the Federal 
© 


The Madras Law Journal Reports 


since business 1S, 


[1985 


` 
railway authority." ° 


The Se nent proceeds that in as much 
as under, the definition of ‘commercial 
establishment' bank has come to be specifi- 
cally includéd and in the exemption clause, 
the Reserve Bank of India alone is mentio- 


ned, it is impossible to contend that 
the Nationalised Bank, much less the 
State Bank of India would fall under 


the exemption clause. The correctness 
of this, in juxtaposition to the argument 
‘establishment under the Central Govern- 
ment', which 1s relevant forms the crux 
of the question in this case. 


49. To find out whether a Nationalised 
Bank will fall under the exemption clause, 
it ıs necessary on our part to make a 
reference to the Banking Companies 
(Acquisition and Transfer of Undertakings) 
Act of 1370 (Central Act V of 1970). 
Section 2 (d) defines-- 


e 
"Corresponding New Bank ın relation 
to an existing Bank." 


This means the Body Corporate specified 
against bank in column 2 of the First 
Schedule. - 


"Existing Bank" means-- 


‘a Banking Company specified in column 1 
of the First Schedule." 
Section 3 deals with ‘establishment of 
corresponding new banks and business 
thereof', Section 4 states ‘Undertaking 
of Existing Banks to vest in corresponding 
new banks'. The general effect of vesting 
is stated in section 5 as follows:- 
"5. General effect of vesting:- (1) The 
undertaking of each existing bank shall 
be deemed to include all assets, rights, 
powers, authorities and privileges and 
all property, movable and immovable, 
cash balances, reserve funds, investments 
and all other rights and interests in, 
or arising out of, such property as 
were immediately before the commence- 
ment of this Act in the ownership, 
possession, power or control of the 
existing bank ın relation to the under- 
taking, whether within or without India, 
and all books of accounts, registérs, 


I- - 
records and all other documents of 
whatever nature relating thereto and 


shall also be deemed to include all 


borrowings, liabilities; and _ obligations 
of whatever kind then subsisting of 
the existing bank ın relation to the 
sndértaking. 

(2) If, according to the laws of any 


country outside India, the provisions 
of this Act by themselves are not effec- 
tive to transfer or vest any asset 
or liability situated n that country 
which forms part of the undertaking 
of an existing bank to, or in, the corres- 
ponding new bank, the affairs of the 
existing bank ın relation to such asset 
or liability shall, on and from the com- 
mencement of this Act, stand entrusted 
to the chief executive officer for the 
time being, of the corresponding new 
Bank, and the chief executive officer 
may exercise all powers and do all 
such acts and things as may be exerci- 
sed or done by the existing? bank for 
the purpose of effectively transferring 
such assets and discharging such ltabili- 
ties. 


(3) The chief executive officer of the 
corresponding new bank shall, in exercise 
of the powers conferred on him by 
sub-section (2), take all such steps 
as may be required by the laws of 
any such country outside India for 
the purpose of effecting such transfer 
or vesting, as may ether himself or 
through any person authorised by him 
in this behalf realise any asset and 
discharge any liability of the existing 
Bank. 


(4) Unless otherwise expressly provided 
by this Act, all contracts, deeds, bonds, 
agreements, powers of attorney, grants 
of legal representation and other instru- 


ments of whatever nature subsisting 
or having effect immediately before 
the commencement of this Act and 


to which the existing bank ıs a party 
or which are in favour of the existing 
bank shall be of as full force and effect 
against or tn favour of the corresponding 
new Bank, and may be enforced or 
acted upon as fully and effectually 
as af in the place of the existing Bank, 
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the corresponding new Bank had been 
a party thereto or as ıf they had been 
issued in favour of the corresponding 
new Bank. 


(5) If, on the appointed day, any suit, 
appeal or other proceeding of whatever 
nature in relation to any business of 
the undertaking which has been transfer- 
red under section 4 1s pending by or 


against the existing bank, the same 
shall not abate, be discontinued or 
be, in any way, prejudicially affected 


by reason of the transfer of the under- 
taking of the existing bank or of anything 


contained in this Act, but the suit, 
appeal or other proceeding may be 
continued, prosecuted and enforced 


by or „against the corresponmding new 
Bank. 


(6) Ndthing in this Act shall be construed 


‘as applying to the assets, rights, powers, 


authorities, and privileges and property, 
movable and immovable, cash balances 
and investments in any country outside 
India (and other rights and interests 
In, or arising out of, such property) 
and borrowings, liabilities and obligations 
of whatever kind subsisting at the com- 
mencement of this Act, of any existing 
Bank operating in that country if, under 
the laws ın -force in that country, it 
is not permissible for a Banking company, 


owned or controlled by Government 
to carry on the business of banking 
there." ° 


Section 6 deals with payment of compensa- 
tions- s 


"Section 6 (1). Every existing bank shall 
Government' 


be given by the Central 
such compensation ın respect of the 
transfer under section 4 to the corres- 
ponding new Bank af the undertaking 
of the existing bank as if specified 
against each bank in the second schedule." 


Section 7. Head Office and management:- 


(1) The Head Office of each correspon- 


é 


ding new bank shall be at such place. 


at the Central Government may by 
notification in the Official Gazette 
specify in this behalf and until such 
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places at which the head office of 
this bank is at the commencemént 
of this Act located. _ 


(@) The genera! superintendence, direc- 
tion and management of the affair 
and business of a corresponding new 
bank shall vest in a Board of Directors 
which snali be entitled to exercise 
all such powers and do all such aczs 
and things as the corresponding new 
bank 15` athorised ts exercise and do. 


3) The Central Govenment shail in 
consultation with the Reserve Bank 
constitute the First Board of Directors 
oi a corresponding new bank consisting 
of not more than 7 personsto be appointed 
by the Central Government and every 
director shall hold office until the 
Board of Directors of such corresponding 
new bank 1s constituted in accordance 
with the scheme made under secuon 9 


@) Until the First Board of Durectors 
is appointed by the Central Government 
under sub-section (3), the general superin- 
tendence, direction and management 
of the business of the corresponding 
new bank shall vest with the custodian, 


5) The Chairman of an existing bank 
shali be the custodian and if ‘he declines, 
the Central Governmen? -mav appoint 
any other person as the custodian. 


(6) The custodian holds office during 
the pleasure of the Central Government. 


Section 8. Thé corresponding new banks 
are to be guided by the direotions of the 
Central Government in the dis arge 
of its functions. 


Section 9. Power of the Central Govern- 
ment to make a scheme to carry out 
the provisions of this Act. 


Section 9(4). The Central Government 
may, after consultation with the Reserve 
Bank make a scheme to amend or vary 
any “scheme make under sub-section (1). 


~ 


~ 


Section 11., Corresponding new bank to 
be an Indian Company. 


à Section 14.. shall 


Every custodian 


Ja 
e 
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deemed to be a public servant under 
the Indian Penal Code. ° 


Section 18. Dissolution....No provision 
of law relating to winding up of Corpora- 
tions shall apply te a new bank and no 
corresponding new bank shall be placed- 
in liquidation saye by order of the Central 
Govenment. 


Section 19. Power to make regulations, 


"The Beard of Directors of a correspond- 
ing new bank may, after consultation 
with the Reserve Bank and the provisions 
Sanctioned by the Central Government, 
make regulations ‘consistent with the 
provisions of this Act or any scheme 
made thereunder for the purpose of 
giving effect to the provisions of this 
Act.” 


20. Whether these new banks constituted 
under Centzai Act V of 1970 wili fall 
within the scope of Article 12 of the 
Constitution of India, had come up for 
consideration in various cases. Before 
we deal vith the cases, it ıs necessary 
to note as ta what Article 12 states 
in extending Fundamental Rishts vis-a-vis 
the authorities. That Article explains 
the defintion of 'State' which normally 
would mean ‘sovereign power! as under: 


"Article 12: In this Part unless the 
context otherwise requires ‘the Strate’ 
includes the Government and Parliament 
of india and the Government and the 
legislature of each of the States and 
all local or other authorities wit 

the territory of India or under the 
control of “the Government of India." 


In Mano; Kanti Basu v. Bank of India, 
(1977) 51 F.J.R. 419. the Calcutta High 
Court held that the Bank of Indid\would 
be an authority under Article 12 of the 
Constitution. A similar view was expres- 
sed in K.S.Murthy v. Syndicate Bank, 
(1976) 2 L.L.J. 222, by the Andhra Pradesh 
High Court, as regards Syndicate Bank. In 
S.R. Patel v. Chairman, Bank of Baroda, 
(1977) 2 L.L.J. 409, the Gujarat High 
Court took also the same view as regards 
Bank of Baroda. Lachman Dass v. Pun 


be National (1977) _Lab.l.C. 427 : 


4 
[1985 


wu 
x 


-q 


’ 
i 


52 F.J.R. 306, dealt with the Punjab 
National Bank. That is a decision of 
the Punjab High Court. In Miss Geeta v. 
Central Bank of India, Bombay, (1973). Lab. 
lC. 1271, the Andhra High Court was 
concerned with the Central Bank of 
india. That Court came to the conclusion 
that such a bank would fall under the 
meaning of ‘authority’ under Article 12. 


Si. It may be stated at this’ stage in 
Lachhman Dass v. Punjab National Bank, 
(1978) Lab.LC. 423 : 52 F.J.R. 306, in 
paragraphs 9 and 10 at pages. 426 and 
427, the following observations are founds:- 


“Applying the principles laid down in 
Sukhdev Singh's case, (1975) Lab.1.C. 881 : 
(1975) 1 §.C.C. 421 : ALR. 1975 S.C. 
1331, there can be no doubt that Punjab 
National Bank ıs an ‘authority’ within 


the meaning of Article 12 of the Consti- 


tution. Punjab National Bank, as distin-e 


guished from the Punjab National Bank 
Limited, ts not a company incorporated 
pursuant to the provisions of the Compa- 
nies Act, but is a body created by 
Statute, namely, the Banking Companies 
(Acquisition and Transfer of Under- 
takings) Act, 1970. It 1s wholly owned 
by the Central Government. The general 
supervision, direction and management 
of affairs. and business of Punjab Natio- 
nal Bank are vested in a Board of Direc- 
tors appointed pursuant to a scheme 
made by the Central Government in 
consultation with the Reserve Bank 
of India. The Central Government has 
the power to modify the scheme from 
time to time. The Central Government 
is entitled to give directions to the 
Bank. The audit report is to be submitted 
to the Central Government and the 
Central Government 1s under an obliga- 
tion to lay the report before both the 
Houses of Parliament. The profits of 
the Bank are required to be transferred 
to the Central Government. The officers 
and the employees of the Bank are 
granted immunity against losses and 
expenses incurred ın connection with 
the discharge of their duties. It ıs 
clear from these provisions that the 
Government, instead of itself carrying 
onethe business of banking as it certainly 
is entitled to, has chosen to carry on the 
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business through the instrumentality 
of Punjab National Bank and other 
‘corresponding new Banks' created 
by the Statute and wholly owned by 
the Government. it is, ‘State action’ 
through bodies corporate, owned body 
and soul? @£ such an expression may 
be ‘used by the State). We have no. 
doubt that the 'new corresponding Banks’ 
are authorities within the meaning 
of Article 12 of the Constitution. Our 
view is supported by a decision of 
the Gujarat High Court ır Sukhdev Rati- 
lal v. Chairman, Bank of Baroda, (1976) 2 
Serv. LR. 144, and that of a learned 
single Judge of this Court ın Chamanilal 
Gupta vy. Punjab National Bank. (R.S.A. 
No.1797 of 1973). a 
"19. Shr: D.S.Mehra, learned Counsel for 
the Bank argued that the Bank continued 
e to be a company and relied upon section 
il of the Act, which provides that 
for the purposes of Income-tax Act, 
1961 the Bank shall be deemed to be 
an Indian company. The = submission 
of Shr: Mehra ıs entirely without sub- 
stance. Shri Mehra ts confusing Punjab 
National Bank with the Punjab National 
Bank Limited. While the Punjab National 
Bank Limited was a Company incorpora- 
ted pursuant to the provisions of the 
Indian Companies Act, Punjab National 
Bank, the corresponding new Bank, 
is a creature of statute. The fact that 
it 1S required to be assessed, to income- 
tax as an Indian company does not 
make it a company incorporated’ under 
the Indian, Companies Act. In fact, 
if ıt was a company under the Companies 
Act, section II of the Act would be 
redundant." 


It may be seen that the above ruling 


relied heavily on Sukhdev Singh's case, 
(1975) Lab...C. 881 : (1975) 1 S.C.C. 
421 : AIR. 1975 S.C. 1331. 

52. It is the contention of Mr. N.G.R. 


Prasad, the learned Counsel for the appel- 
lant that the tests applied to determine 
whether a particular authority is an autho- 
rity under the Government of India, 
have no relevancy whatsoever to determine 
an establishment under the Central Govern- 
ment. In this Case, what is necessary to 
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be established ıs that there must be 
a relationship of master and servant. 
It was that test which was adopted in 
a case arising under the Shops Act in 
Madras State Electricity v. Commissioner 
of Labour, (1960) 2 L.L.J. 357. A similar 
view was taken in Madras State Electricity 
Board v. Commissioner of Labour, (1961) 1 
L.L.J. 297: : (1961) 1 M.L.J. 247. The 
same principles have been adopted by 
a Full Bench of the Kerala High Court 
in Canara Bank v. Appellate Authority, 
(1981) 2 L.L.J. 189 : (1981) K.L.T. 413 
and Jacob v. State Bank of Travancore, 
(1972) K.L.T. 914 : (1973) R.C.J. 168 : 
A.I.R. 1973 Ker. 51. 


53. In oppesition to this, it 1s argued by 
Mr. M.R.Narayanaswami, learned Counsel 
appearing for the Bank that the tests 
that have been applied under “Article 
12 to determine whether an authority 
is under the Government of India would 
be the tests to determine the question 
arising here, namely, whether a particular 
establishment ıs an establishment under 
the Government of India. 


54. We have already extracted Article 12 
of the Constitution of India. In view 
of this Article the Courts were concerned 
in determining when an authority could 
be said to be ‘under the control of govern- 
ment of India’. It cannot be gainsaid 
that this definition of 'State' ıs only 
for the purposes of Part III of the Consti- 
tution, namely, the Fundamental Rules. 
Part XIV of the Constitution, of India, 
which deals with the serviges under the 
Union and the States, ıs inapplicable 
to a servant under the authority falling 
under Article 12 of the Constitution. 
That is evident from language of Article 
311, where for bringing the benefit of 
that Article, he must be:- 1) a member of 
a civil service of the Union; 2) a member 
of an all India service; 3) a member 
of a civil service of a State; 4) a member 
holding a civil post under (a) Union 6) 
State. We will now refer to the relevant 
case laws as to the tests adopted ın 
determining the meaning of an authority 
under the control of the Government 
of India. The-leading case ıs Sukhdev 
Singh's case, (1975) Lab.I.C. 881 : (1975) 1 
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L.L.J. 399 : ALR. 1975 S.C. 1331. There 
the question arose whether (i) the Oil 
and Natural Gas Commission; (2) Life 
Insurance Corporation; and (3) the Industrial 
Financial Corporation, are authorities 
within the meaning of Article 12 of 
the Constitution. In paragraph 29, the 
learned Chief Justice observed after 
referring to Halsbury's Laws of England, 
as follows:- 


"39. A public authority 1s a body which 
had public or statutory duties to perform 
and which performs those duties and 
carries out its transactions for the 
benefyt of the public and not for private 
profit. Such an authority 1s not precluded 
from making a profit for the _ public 
benefit.' : 

"44, All these provisions indicate at 
each stage that the creation, composition 
of membership, the functions and powers, 
the financial powers, capital, the borrow- 
ing powefs, the dissolution of the Com- 
mission and acquisition of land for 
the purpose of the company and the 
powers of entry are all authority and 
agency of the Central Government.' 


‘50. The structure of the Life Insurance 
Corporation indicates that the Corpora- 
tion is an agency of the Government 
carrying on the exclusive business of 
life insurance. Each and every provision 
shows ın no uncertain terms that the 
voice ıs that of ,the Central Governme 
and the hands are also of the Central 
Government." 


In paragraph 109, Mathew, J., 
as follows:- 


observed 


"109. The relevant provisions of the 
Life Insurance Cofporation Act have 
been very clearly analysed in the judg- 
ment of my Lord, the Chief Justice, 
and ıt ıs unnecessary to repeat them. 
It ıs clear from those provisions that 
the Central Government has contributed 
the original capital of the Corporation, 
that part of the profit of the Corporation 


goes to that Government, that the 
Central Government exercises control 
over the policy of the Corporation, 


that the Corporation Carries on a business 


a 
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havi great public performance and 
that it enjoy a monopoly ın the business. 


I would draw the same conclusions 
from the relevant provisions of the 
Industrial Financial Corporation Act 


which, have also been referred to in 
the aforesaid judgment. In these circum- 
stances, I think, these corporations 
are agencies or instrumentalities of 
the 'State' and are, therefore, 'State' 
within the meaning of Article 12. The 
fact that these Corporations have inde- 
pendent personalities in the eye of 
law does not mean that they are not 
subject to the control of Government 
or that they are not instrumentalities 
of the Government. These Corporations 
are a instrumentalities or agencies of 
the State for carrying on business which 
otherwise would have been run by the 
State departmentally. If the State had 
chosen to carry on these businesses 
through the medium of Government 
departments, there would have beer? 
no question that actions of these depart- 
ments would be ‘State actions’. Why 
then should actions of these Corporations 
be not State actions?" 


According to Mr. M.R.Narayanaswami, 
learned Counsel for the writ petitioners, 
having regard to the close similarity 
between the Life Insurance Corporation 
Act and Central Act V of 1970, undoubtedly 
Nationalised Bank would be an establish- 
ment under the Government of India’. 
We will now draw aé tabular statement 
of the provisions of the two Acts. 


Central Act 31 of 1956 Central Act V of 1970 
(LIC. Act) 


ee an an nn ee ee eee ed ee ee es ee ee et ee ep ee ee ee ee ee et ee ee eee 


S.3 Establishment S. 3 

S.5 Capital S. 3(3) 

S.5(2) Body Corporate S. 3(4) Body Corpo- 
rate 

S.7 Vesting section S. 4 

$.7(2) Assets, meaning S. 5(1) Assets 


thereof 


S. 7 Location of 
Head Office and 
management 


S.18 Location of Central 
Dffice 


_M.L.1. 42 


Central Act 31 of 1956 
(L.J.C.Act) 


SVL SS SS A A A A ob a aD D a aD a ana aa an G SENSED QD cents i> aap aaa DS 


Central Act v of 1970 


S. 11 and 11(4) Provisions 


Ss.12, 12(2) and 12(4) 
relating to existing ° 


employees 
Ss. 24 to 28, 28A Finance, S. 10 
Audit and Accounts 
S. 38 Dissolution S. 18 
S. 49 Power to make S. 19 


` Regulations 


We have already stated that the benefit 
of Article 311 of the Constitution of 
India? cannot be availed of by the emplo- 


*yees of an authority under the control 


of Government of India. Our view is 
based on the finding of the Supreme 
Court in paragraph 67 of Sukhdev Singh's 
case, (1975) Lab.l.C. 881 : AIR: 1975 
S.C. 1331. i 

55. If ıt ıs really a case of ascertaining 
the meaning of the word ‘authority under 
the control of Government of India‘, 
certainly having regard to the close simila- 
rity between Life Insurance Corporation 
Act and Central Act V of 1970, without 
hesitation we would have held that the 
Bank ıs an authority. But, we are to 
construe the meaning of 'an establishment 
under the Central Government'. How 
best these decisions could be applied, 
we will c@nsider after referring to a 
few other cases. 


56. In Ajay Hasia v. Khalid Mujib, (1981) 1 


L.L.J. 103 : AIR. 1981 S.C. 487; the 
question arose whether the Regional 
Engineering College,, Srinagar, one of 


the 15 Engineering Colleges in the country 
sponsored by the Government of India, 
would be an authority within the meaning 
of Article 12 of the Constitution of 
India. That college was established and 
its admunistration and management were 
carried on by a Society registered under 
the Jammu and Kashmir Registration 
of Societies Act, 1898. At page 493, 
it was observed:-- ` 
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"t ais really the Government which 
acts through the instrumentality or 
agency of the corporation and the Jjuristic 
veil of corporate personality worn for 
the purpose of convenience of manage- 
ment and administration cannot be 
allowed .to obliterate the true nature 
of the reality behind which ts 'the Govern- 
ment." 


This case referred to the decision in 
R.D. Shetty v. The International Atrport 
Authority of India, (i979) 2 L.L.J. 217 : 
(1979) 3 S.C.C. 489 : ALR. 1979 S.C. 
1628, and approved the following observa- 
tions contained in that judgment:- 


"A Corporation may be created in one 
of two wayy It may be either established 
by statute or incorporated under a 
law such as the Companies Act, 1956 
or the Societies Registration Act, #860. 
Where a Corporation ıs wholly controlled 
by Government not only ın its policy- 
making but also in carrying out the 
functions entrusted to it by the law 
establishing it or by the Charter of 
its incorporation, there can be no doubt 
that it would be an instrumentality 
or agency of the Government. But 
ordinarily where corporation ıs establi- 
shed by a statute, it ıs autonomous 
in its working, subject only to a provi- 
sion, often times made, that ıt shall 
be bound by any directions that may 
be issued from time to time by Govern- 
ment in respect of policy in matters. 
So also a corporation tncorporated 
under law ise managed by a Board of 
Directors or committee of management 
in accordance with the provisions of 
the statute under which ıt is incorporated. 
When does such a corporation become 
an instrumentality or agency of Govern- 
ment? Is the holding of the entire share 
capital of the Corporation by Government 
enough or ıs ıt necessary that in addition 
there should be a certain amount of 
direct control exercised by Government 
and, tf so, what should be the nature 
of such control? Should the functions 
which the Corporation is charged to 
carry out possess any particular characte- 
nstic or feature, or' is the nature of 
he functions, immaterial? Now, one 
hing ıs clear that if the entire share 


capital of the Corporation ıs held by, 
Government, it would go a long *way 
towards indicating that the corporation 
is an instrumentality of agency of 
Gevernment. But, as ıs - quite often 
the case, a corporation established 
by statute may have no shares or share- 
hetders, in which case ıt would be a 
relevant factor to consider whether 
the administration is in the hands of 
a Board of Directors appointed by 
Government though this consideration 
also may not be determinative, because 
even where the directors are appointed 
by Government, they may be completely 
free from Governmental control in 
the discharge of their functions. What 
then are the tests to determine whether 
a corporation established by statute 
or incorporated under’ Jaw is an instru- 
mentality or agency of Government? 
It is not possible to formulate any 
inclusive or exhaustive test which would 
adequately answer this question. There 
is no cute and dried formula, which 
would provide the correct division of 
corporations into those which are instru- 
mentalities or agencies of Government 
and those which are not." 


` 


The Court then proceeded to indicate the 
different basis, apart from ownership 
of the entire share capıtal: 


"ess lf extensive and unusual financial 
assıstance ıs given and the purpose 
of the Government ın giving such assıs- 
tance coincides with purpose for which 
the Corporation ıs expected to use 
the assistance and such purpose ıs 
of public character, it may beare- 
levant circumstances supporting. an 
instrumentality or agency of Govern- 
ment.... It may therefore be possible 
to say. that where the financial assistance 
of the State ıs so much as to meet 
almost entire expenditure of the corpora- 
ition ut would afford some indication 
of the corporation being impregnated 
with Governmental character..... But 
a finding of State financial! support 
plus an unusual degree of control over 
the management and policies might 
lead one to characterise an operation 
as State action-- Vide Sukhdev v. Bhagat- 
ram, (1975) 1 S.C.C. 421 : (1975) 3 S.C.R. 


1] 


619 «: A.J.R. 1975 S.C. 1331.° So also 
the existence of deep and pervasive 
State control may afford an indication 
that the Corporation is a State agency 
or instrumentality. It may also be a 
relevant factor to consider whether 
the Corporation enjoys monopoly status 
which ıs State conferred or State protec- 
ted.- There can be little doubt tnat 
State conferred or State protected 
monopoly status would pe highly relevant 
In assessing the aggregate weight of 
the Corporation's ties to the State. 


'There ıs also another factor which 
may be regarded as having a bearing 
on this issue and it is whether the 
operation of the Corporation ıs an 
tmportant public function. it has been 
heid in the United States tn a number 
of cases that the concept of private 
action may’ yield to a conception of 
State action where public functions 
are being performed-- vide Arthur 
Miller 'The Constitutional Law of the 
Security State', 10 Stanford Law Review 
0o20 at 664. 


"lt may be proted that besides the so- 
called traditional functions, the modern 
State operates as multitude of public 
enterprises and discharges host of other 
public functions. If: the functions of 
the Corporation are of public importance 
and closely related to Government 
functions, 1t would be a relevant factor 
in classifying the corporation as an 
instrumentality or agency of Government. 
This ıs precisely what was pointed 
out by Mathew, J. in Sukhdev v. Bhagat- 


ram, (1975) Lab.l.C. 881 : (1975) 2 
S.C.R. 619 : ALR. 1975 §.C. 1331, 
where the learned Judge said that 
‘institutions, engaged in matters of 


high public interest of performing public 
functions are by virtue of the nature 
of the functions performed Govern- 
ment agencies. Activities, which are 
too fundamental to the society are 
by definition too important not to be 
considered Government functions'." 


se 
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The test for determining, 
tion could be said to be an instrumenta- 
lity, was stated in paragraph 9 as unders- 


t 
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"ethe decisions show that even this 
test of public or Governmental character 
of the function is not easy of application 
and does not invariably lead to the 
correct inference because the range 
of Governmental activity is broad and 
varied and merely because an activity 
may be such as may legitimately be 
carried on by Government, it does ` 
not mean that a corporation, whicn 
is otherwise a private entity, would 
be an instrumentality or agency of 
Government by reason of carrying on 
such activity. In fact, it ıs difficult 
to distinguisn between Governmental! 
functions and non- Governmental functions. 
Perhaps the distinction between Govern- 
mental and non-Governmental functions 
1s not valid any more ın a social welfare 
State where the laissez faire is an 
outmpded concept and Herbert Spencer's 
social status has no place. The contract 
is rather between Governmental activi- 
ties, which are private and private 
activities which are Governmental 
Mathew, J., in Sukhdev v. Bhagatram, 
(1975) Lab.I.C. 881 : (1975) 2 S.C.R. 619: 
ALR. 1975 S.C. 1331. But, the public 
nature of the function, !f impregnated 
with Governmental character or 'tied 
or entwined with Governmental or 
fortified by some other aaditional factor, 
may render the Corporation an instrumen- 
tality or agency of Government. Specifi- 
cally, if a department of Government 
is transferred to a corporation, it would 
be a strong factor supportive of the 


inference. 
‘e 


These obs@rvations of the Court in 
the International Aurports Authority's 
case, (1979) 3 S.C.R. 489 : (1979) 2 
L.LJ. 217 : AJR. 1979 S.C. 1628, 


have our full approval." 


when a Corpora- 


". The tests for determining as to 
when a Corporation can be said to 
be an instrumentality or agency of 
Government 


The Court, however, proceeded to point 
out with reference to the last function 
test:- 

® 


may now be culled out 
from the judgment in the International 
Airports Authority's case, (1979) 3 S.C.C. 
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489 : (1979) 2 L.L.J. 217 : ALR. 1979 
S.C. 1628. These tests are not conclu- 
sive or clinching, but they are merely 
indicative indicia, which have to be 
used with care and caution, because 
while stressing the necessity of a wide 
meaning or be placed on the expression 
‘other authorities', ıt must be realised 
that it should not be stretched so far 
as to bring in every autonomous body, 
which has some nexus with the Govern- 
ment with the sweep of the expression. 
A wide enlargement of the meanin 
must be tempered by a wise limitation. 
We may summarise the relevant tests 
gathered from the decision in the 
International Airports Authority's case, 
(1979) 3 S.C.C.. 489 : (1979) 2 L.L.J. 
217 : AIR, 1979 S.C. 1628, as followss- 


(1) "One thing ıs clear that if the entire 
share capital of the Corporatidh ıs 
held by Government ıt would go a long 
way towards indicating that the Corpora- 
tion is an instrumentality or agency 
of Government. 


(2) "Where the financial assistance 
of the State is so much as to meet 
almost entire expenditure of the corpo- 
ration it would afford some indication 
of the corporation being impregnated 
with Governmental character. 


G) "It may also be a relevant factor... 
whether the corporation enjoys monopoly 
Status which is State conferred or 
State protected. 

4) "Existence of deep ang pervasive 
State Control may afford an indication 
that the Corporation is a State agency 
or-instrumentality. 


6) “if the functions of the Corporation 
are of public importance and closely 
related to Governmental functions, 
it would be a relevant factor ın classify- 
ing the corporation as an instrumentality 
or agency of Government." 


(6) "Specifically, ıf a department of 
Government ıs transferred to a Corpora- 
ton it would be a strong factor suppor- 
tive of this inference of the Corporation 
being an instrumentality or agency 
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of Government," i 

If on a consideration of these relevant 
factors ıt ıs found that the corporation 
is an instrumentality or agency of 
Government, it would, as pointed out 
in the International Aırport Authority's 
case, (1979) 3 S.C.C. 489 : A.LR. 1979 
S.C. 1628, be an "authority" and, there- 
fore, ‘State" within the meaning of 
the expression ın Article 12." 


The above said decision referfed to U.P. 
Warehousing Corporation v. Vijayanarain, 
(1980) 1 L.L.J. 222 : (1980) 3 S.C.C. 
459 : A.I.R. 1980 S.C. 840, and the observa- 
tions made by the learned Judge (Chinnappa 
Reddy, J.) are also reinforced. It was 
observed ın paragraph 15 as under:- 


“Mt is in the light of this discussion 
that we must now proceed to examine 
whether “the Society in the present 
*case ıs an ‘authority’ falling within the 
definition “of ‘State’ in Article 12. 
Is it ah instrumentality or agency of 
the Government? The answer must 
obviously be in the affirmative if we 
have regard to the Memorandum of 
Association and the Rules of the Society. 
They dominated by the representatives 
appointed by the Central Government 
and the Governments of Jammu and 
Kashmir, Punjab, Rajasthan and Uttar 
Pradesh with the approval of the Central 
Government. The monies required for 
running the college are provided entirely 
by the Central Government and the 
Government of Jammu and Kashmir 
and even if any other moneys are to 
be received by the Society, it can be 
done only with the approval of the 
State and the Central Governments. 
The rules to be made by the Society 
are also required to have the prior 
approval of the State and the Central 
Governments and the accounts of the 
Society have also to be submitted to 
both the Governments for. their scrutiny 
and satisfaction. The Society ıs also 
to comply with all such directions 
as may be issued by the State Govern- 
ment with the approval of the Central 
Government in respect of any matters 
dealt with ın the report of the Reviewing 
Committee. The control of the State 


II) 


and the Central Governments is -indeed 
so deep and pervasive that no immovable 
property of the Society can be disposed 
of in any manner without the approval 
of both the Governments, The State 
and the Central Govetnments have 
even the power to appoint any other 
person or persons to be members of 
the Society and any member of the 
Society other than a member representing 
the State or Central Government can 
be removed from the membership of 
the Society by the State Government 
with the approval of the Central Govern- 
ment. The Board of Governors which 
1s in charge of general superintendence, 
direction and control of the affairs 
of the Society and of its income and 
property is also largely controlled by 
nominees of the State and the Central 
Governments. It will thus be seen that 
the State Government and by reason 
of the provision for approval, the Central 
Government also, have full control 
of the working of the Seciety and ıt 
would not be incorrect to əsay that 
the Society _1s merely a projection of 
the State o` the Central Governments 
and to use the werds of Rao, C.J. 
in Sukhdev Singh's case, (1975) Lab.I.C. 
881 : ALR. 1975 S.C. 1331, the voice 
is that of the State and the Central 
Governments and the hands are also 
of the State and the Central Govern- 
ments. We must, therefore, hold that 
the society ıs an instrumentality or 
the agency of the State and the Central 


Governments and it ıs an authority 
within the meaning of Article 12." 
Thus, even a Society was held -to be 


an authority within the meaning of Article 
12 of the Constitution. In Electricity 
Board, Rajasthan v. Mohanlal, (1968) 1 L.L.J. 
257 : A.LR. 1967 S.C. 1857, the Rajasthan 
State Electricity Board was held to be 
an authority under Article 12 of the 
Constitution of India. In Heavy Engg. Maz- 
door Union v. State of Bihar, (1970) 1 
S.C.J. 35 : (1969) 2 L.L.J. 549 : ALR. 
1970 S.C. 82, the facts are as under: 


a 
"The appellant herein filed a writ peti- 
tion in the-High Court of Patna disputing 
the validity of the reference to the 
Industrial Tribunal by the State Govern- 
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ment of Bıhar of the two following ques- 
tions for adjudication; firstly, as regards 
the number of festival holidays and 
secondly whether the second Saturday 
of a month should be an off-day for 
the Heavy Engineering Corporation, 
Ranchi, a Government Company. The 
grounds set out in the writ, petition - 
were two--(l) the appropriate Government 
to make the reference was the Central 
Government; and (2) the questions 
referred were, at the time, actually 
pending before the certifying authority 
under the Industrial Disputes Employees 
(Standing Orders) Act, 1946 on an applica- 
tion for modification of the company's 
Standing Orders and therefore, the 
said questions would not be industrial 
disputes that could be validly referred 
to adjudication. The High Court held 
against both the contentions and upheld 
the® reference. Hence the instant appeal 


to the Supreme Court with the certifi- 


cate of the High Court. 


Held:- the words ‘under the authority of’ 
in section 12 (@) of the Industrial Disputes 
ct, 1947 mean pursuant to the authority, 
such as when an agent or servant acts 
under or pursuant to the authority 
of his principal or master. That cannot 
be said of the company incorporated 
under the Companies Act, 1956, which 
derives its powers and functions from 


„and by virtue of its memorandum and 


articles of association. 
e 

The mere fact, that the entire share 
capital of the respondent-company 
was contributed by the Central Govern- - 
ment or the fact that the President 
of India and certain officers of the 
Central Government held all its shares 
do not make any difference. The company 
1s a separate entity. 


e 
No doubt, extensive powers are conferred 
on the Central Government including 
the power to give directions as to how 
the company should function, the power 
to appoint directors and even the power 
to determine the wages and salaries of 
the Company's employees. But these 
powers are derived from the company's 
memorandum and articles of association 
and not by reason of the company being , 
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the agent of the Central Government. 


The question whether a _ corporation 
IS an agent of the State must depend 
on the facts of each case. Where a 
status setting up a corporation so provides 
such a corporation can easily be ident- 
fied as agent of the State. In the absence 
of a statutory provision, a commercial 
corporation acting on its own behalf 
even though it as controlled wholly 
or partially by a Government department 
will be ordinarily presumed not to be 
a servant or agent of the State." 


The contention that ıt 1s only the Central 
Government as the appropriate Govern- 
ment, could make the reference, there- 
fore, faiis." 


It 1s the contention of Mr.N.G.R.Prasad, 
tne learned Counsel for 
that the company 
and therefore, it will not be an authority, 
is a point in his favour. Further, notwith- 
standing the extensive powers being confer- 
red on the Central Government, including 
the power to give direction and the power 
to appoint Directors, ıt was held that 
the Heavy Engineering Corporation was 
not an agent. There is no bar to apply 
the same ratio in this case as well. 


57. In opposition to this it ıs contended 
on behalf of the Bank that this case 
dealt with the situation where, in the 
absence of a statute, a commercial corpo- 
ration was acting on its own behalf, 
it could not be held to be a. servant 
or agent of the State. Thegefore, this 
ruling cannot govern the present case. 


38. In order to set at rest this controversy, 
we will rather refer to the interpretation 
placed by the Suprerne Court on this 
very case. 


59. In the decision in R.D.Shetty v. Airport 


Authority, (1969) 2 L.L.J. 217 : (1979) 3 
S.C.C. 489 : AJR. 1979 S.C. 1628, to 
which we have already made a reference, 
in paragtraph 29 at page 1647 the Supreme 
Court explains the purport of this ruling 
as follows:- 


? 


"The second decision to which we must 


the app@llants - 
is a separate entity” - 
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refer is that in the Heavy Enginaering 
Mazdoor Union v. State of Bihar, (1969) 3 
S.C.R. 1014 : (1969) 2 L.L.J. 549 : 
AJR. 1970 S.C. 82. The question which 
arcse in this case was whether a refe- 
rence of an industrial dispute between 
the Heavy Engineering Corporation 
Itd., (hereinafter referred as the Corpora- 
tion) and the Union made by the State 
of Sihar under section 10 of the Industrial | 
Disputes Act, 1947 was valid. The argu- | 
ment of the Union was that the industry 


In question was carried on ‘under the 
authority of the Central Government' 
and the reference could, therefore, ~ 


be made only by the Central Government. 
The Court held that the words ‘under 
the authority! mean ‘pursuant to the 
authority, such as where an agent or 
a servant acts under or pursuant to 
the authority of his principal or master' 
and on this view, the Court addressed 
itself to the question whether the Corpo- 
ration could be said to be carrying 
on business pursuant to the authority 
of the *Central Government. The answer 
to this question was obviously 'no! 
because the Corporation was carrying 
on business in virtue of the authority 
derived from its memorandum and 
articles of association and not by reason 
of any authority granted by the Central 
Government. The Corporation, in carrying 
on business, was acting on its own 
behalf and not on behalf of the Central 
Government and ıt was therefore not 
a servant or agent of the Centra! Govern- 


ment in the sense that its sanctions 
would bind the Central Government. 
There was no question in this. case 


whether the Corporation was an instru- 
ment and therefore an ‘authority’ within 
the meaning of Article 12. We may 
point out here that when we speak 
of a Corporation being an instrumentality 
or agency of Government, we do not 
mean to suggest that the Corporation 
should be an agent of the Government 
ın the sense that whatever it does, 
should be binding on the Government. 
It ts not the relationship of principal 
and agent, which is relevant and material 
but whether the Corporation is an instru- 
mentality of the Government ın the 
sense ‘that a part of the governing 
power of the State is lòcated in she 


y 


' ton, 


\ 
] 


“ expression 


Corporation and though the Corporation 
ás acting on its own behalf and not 
on behalf of the Government, its action 
is really in the nature of State action." 


60- The next case which could be referred 
to ıs Buharilal Dombray v.  Roshanlal, 
(984) 1 S.C.C. 551 3: ALR. 1984 S.C, 
385. This case dealt with the meaning 
of office of profit under the Government 
of India and the test to be adopted for 
determination of such an office. At page 
395, ıt was observed: 


"Even though the incorporation of a 
body corporate may suggest that the 
Statute intended it to be a statutory 
corporation independent of the Govern- 
ment, it 1s not conclusive on the question 
whether it ıs really so independent. 
Sometimes the form may be that of 
a body corporate independent of the 
Government, .but, in substancé it may 
be just the alter ego of the Governmente 
itself. The true test of détermination 
of the said question depends vpon the 
degree of control the Government 
has over it, the extent of control exer- 
cised by (the) several other bodies 
or committees over ıt and their composi- 
the degree of its dependence 
on Government for its financial needs 
and the functional aspect, namely, 
whether the body 1s discharging any 
Important Governmental function or 
just some function which ıs merely 
optional from the point of view of 
Government." 


61. The Indian Statistical Institute which 
is a Society registered under the Societies 
Registration Act, whether would be an 
authority within the meaning of Article 
12 of the Constitution of India, came 
up for consideration ın BS.Minhas v. Indian 
Statistical Institute, (1983) 4 S.C.C. 582 : 
(1984) 1 L.L.J. 67 : ALR. 1984 S.C. 
363. In paragraph 20 at page 396, a refe- 
rence was made to the earlier rulings in 
Ajay Hasia v. Khalid Muytb Sehravard, 
ı (1981) 1 S.C.C. 722 : (1981) 1 L.L.J. 103 : 
AIR. 1981 S.C. 487, and held that the 
‘other authorities' in Article 
‘12 must be given a broad and liberal 
‘interpretation. On that basis, it was 
concluded that having regard to the control 


i 
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exercised by the Government of India, 
it would be an ‘authority’. In an unreported 
judgment (vide C.R.P.No.2632 of 1979) 
to which one of us was a party the question 
was entirely different. There the question 
was whether the property of the Bank 
could be considered to be the property 
of the Government to claim the benefit 
of the doctrine of immunity of instrumen- 
tality. I answered in the negative. That 
can be of no assistance in deciding the 
issue involved in this case. Thus, on an 
analysis of the above rulings, two legal 
propositions emerge; 


l. The statutory Corporation lıke the 
Nationalised Bank over which the Gevern- 
ment of India exercises deep and pervasive 


control is undoubtedly an ‘agency' or 
‘instrumentality’ of the Central Govern- 
ments z 


Ž. No doubt, as a statutory corporation 
it 1s a legal person. As such ıt has separate 
legal status and a personality of its own. 
It has powers to acquire, hold and dispose 
of property. But that does not in any 
way militate against the principle of 
they being authorities under the contrci 
of Government of India. 


62. In this context, we will now proceed 
to deal with the cases arising under 
the Shops Act of the various States. 
The relevant provisions with regard to 
execution in each of the State Acts 
are as follows:- s 


Establıshments Act: 


1. Tamil Nadu Shops Nothing contained in 
and Establishments this .Act shall apply 
Act--S.4(1)(c) to s establishments 

under the Central 
2. Kerala Shops and and State Governments, 
Establishments Act-—~ leocal Authorities, 
S.3(1)(c) Reserve Bank of 

India, Railway admuinis- 
3. Andhra Pradesh tration operating 


Shops and Establishments 
Act, 5.64(1)(b) 


any Railway as defined 
in clause 20, Article 
366 of the Canstitution 
and Cantonment 

X 
authorities. 


4. Pondicherry Shops 
and Establishments 
Act,S.4(1)(c) 


ve. Commissioner of Labour, (1960) 2 
L.L.J. 357, this Court had held that 
the then Madras State Electricity Board 
was not entitled to exemption from the 
purview of section 4 (1) (c) of the Tamil 
Nadu Shops and, Establishments Act. 
The Court reasoned as follows:- 


'That the Electricity Act gives the 
State Government a measure of control 
over the activities of the Board which, 
subject to that control, ıs an autonomous 
body, did not admit of any doubt I 
do not think it 1s necessary to discuss 
in detail the statutory provisions of 
the Electricity Act to examine the 


Commissioner of Labour, (1961) 1 L.L.J. | 
297 : (1961) 1 M.L.J. 247, this Court | 
relying on Narayanaswami v. Krishnamurthi, 
(1958) 1 M.L.J. 367 : ALR. 1958 Mad. | 
343, held that it was not a department 
of the Government. This reasoning was' 
based on the ruling just now referred, | 
namely, Narayanaswami v. Krishnamurthi, , 
(1958) 1 M.L.J. 367 : AJR. 1958 Mad.: 
343. In that case, ıt was held that the! 
Life Insurance Corporation was not a: 
department of the Government of India.! 
Therefore services under the Corporation | 
would not tantamount to service under 
the Government. It ıs on this basis, Mr. / 
N.G.R. Prasad, contends that the consistent | 


degree of control which the State Govern-\. view of this Court is, ın order that it 


i 


| 
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5. Karnataka Shops Nothing in ths Act ment could lawfully exercise. It, was 
and Establishments shall apply to offices clear that the employees o£ the Board 
Act, S. 3 (1) (a) of or under the Central were not employees of the State Govern- 
and State Governments ment. The clerical employees of the 
of local authorities Board constituting an establishment 
except commercial and a commercial establishment within 
undertakings. the meaning of section 2 (3) of the 
Shops and Establishments Act, were | 
' 6. Bombay Shops and Notwithstanding any- not the clerical employees of the State 
Establishments Act-- thing contained in Government, and therefore, the establish- 
Bombay Act 1979 of this Act, the provisions ment cannot be viewed as an establish- 
1948, S. 4 of this Act mentioned ment under the State Government 
in the 4rd column within the meaning of section 4 (1) 
of schedule 2 shall (c) of the Act. 
not apply to the estab- 
lishments, employees That the Board was under the control! 
and other persons mentio- of the State Government did not make 
ned against them in them employees of the” Government, © 
° the 2nd column of nor did ıt make the establishment consis- 
i the said schedule. ting of the clerical employees an estab- 
z lishment under the State Government. 
7. Schedule [l-item 1 1. Establishments of It ıs the direct relationship of master 
the Central Government. and servant between the State Govern- 
“ment and the persons employed ın the 
2. Establishments of | establishment or commercial establish- 
the State Government ment that is necessary to take that 
establishment outside the scope of | 
* 3. Establishment of the Act under section 4 (1) (c)." 
the Local Authorities. | 
What came up for discussion ın that, 
* 4. Establishments of case was whether the~clerical employees 
i the Bombay Port Trust. of the Board would as such be the emplo- | 
yees of the Government. It was not the | 
* >. Establishments of entire establrshment as such that came 
any Railway Adminis- up for consideration. Therefore, the insis- | 
tration. tence of the relationship of master and 
e servant 1s out of place. 
* All provisions. 
d 
63 h Madras State Electricity Board, 64. In Madras State Electricity Board v. | 


